SAFE BOARD

JANUARY 24, 2002
SUBJECT:
CONSTRUCTION MANAGEMENT SERVICES
ACTION:
EXECUTE A MEMORANDUM OF UNDERSTANDING FOR CONSTRUCTION MANAGEMENT SERVICES

RECOMMENDATION

Authorize the Executive Officer to execute a three-year Memorandum of Understanding (MOU) with the Los Angeles County Metropolitan Transportation Authority (MTA) for construction management services in support of the mobility impaired accessibility improvements to the Kenneth Hahn Call Box System in a total amount not-to-exceed $1,200,000.

RATIONALE

This MOU is needed to allow MTA to provide SAFE with construction management services for the construction of call box site improvements and to ensure compliance with the requirements of the $7.5 million federal Regional Surface Transportation Program (RSTP) grant, which includes a local match requirement of 11.47% or $971,705.

In November 2001, the Board authorized the award of a three-year $7.5 million contract with Peterson Chase General Engineering Construction, Inc. for the construction of mobility impaired accessibility improvements to the call box system.  The nature and special requirements associated with this construction project make it necessary and prudent for SAFE to obtain the services of a qualified construction management team.  MTA has the necessary expertise, experience and staffing to fully support SAFE’s needs and was contacted to determine their ability to provide construction management services to SAFE.  MTA has agreed to provide SAFE with construction management services at a reasonable and competitive price.  As the construction manager MTA will be responsible for managing, directing, inspecting and reporting on all construction activities.  MTA shall ensure adherence to the new call box plans and make modification to the plans if and when required due to unforeseen field conditions.  MTA shall work closely with SAFE to provide the needed expertise and services to ensure the efficient, cooperative and timely completion of the project.

FINANCIAL IMPACT

Funding of $200,000 for this service is included in the approved FY02 budget in cost center 3351, under project 300209.  Since this will be a multi-year effort, the cost center manager and Executive Officer will be accountable for budgeting the cost in future years.

ALTERNATIVES CONSIDERED
The Board may (a) not authorize the execution of the MOU and require SAFE to obtain the services elsewhere or (b) modify the terms of the MOU.  Neither alternative is recommended as construction is scheduled to start in late February or early March and SAFE needs to ensure the construction management support is in place to provide the proper oversight and field management of the construction project.  MTA’s proposal has been deemed to be reasonable when compared to similar proposals from private contractors and the terms of the MOU are sufficient to ensure that SAFE obtains the required level of support from the MTA.

ATTACHMENT

A.
MOU Between SAFE and MTA for Construction Management Support

Prepared by: 
Kenneth Coleman, Program Manager

	

	Roger Snoble

Executive Officer

Service Authority for Freeway Emergencies


MEMORANDUM OF UNDERSTANDING

BETWEEN

THE LOS ANGELES COUNTY

SERVICE AUTHORITY FOR FREEWAY EMERGENCIES

AND

THE LOS ANGELES COUNTY

METROPOLITAN TRANSPORATION AUTHORITY

This MEMORANDUM OF UNDERSTANDING (hereinafter called “MOU”) is made and entered into on this 1st day of February 2002 by and between the LOS ANGELES COUNTY SERVICE AUTHORITY FOR FREEWAY EMERGENCIES (hereinafter called “SAFE”) and the LOS ANGELES COUNTY METROPOLITAN TRANSPORTATION AUTHORITY (hereinafter called “MTA”).

RECITALS
Whereas, the SAFE, an independent California local motorist aid authority created in 1988, exists under the authority of Division 3, Chapter 14, Sections 2550 et. seq. of the California Streets and Highways Code;

Whereas, pursuant to the California Streets and Highways Code section 2557, SAFE is responsible for the implementation, maintenance, operation and administration of a motorist aid system on the network of freeways, highways, expressways and unincorporated county roads located within Los Angeles County;

Whereas, on November 29, 2001 the SAFE Board authorized the execution of a three-year $7.5 million contract with Peterson Chase General Engineering Construction, Inc. to construct the mobility impaired accessibility improvements to the Kenneth Hahn Call Box System and this project will require construction management services and oversight that SAFE does not currently have the ability to provide;

Whereas, the MTA has the expertise, experience and ability to provide the required construction management services and oversight;

Whereas, SAFE desires to obtain the aforementioned construction management services and oversight from the MTA as described and provided herein and is willing to reimburse the MTA for the actual cost of providing such services;

NOW, THEREFORE, SAFE and MTA hereby agree as follows:

1.0 Scope of Services

MTA agrees to provide SAFE with construction management and associated services in support of the mobility impaired accessibility improvements to the Kenneth Hahn Call Box System.  MTA shall perform the services as described in the Scope of Work, herein provided as Attachment A (the “Services”).

2.0 Applicable Documents

The following documents are applicable to this MOU and are contained herein or incorporated by reference:

Attachment A:
Scope of Work

Attachment B:
MTA CM Services Proposal – December 7, 2001

Attachment C:
Contract No. 02SAFE025 with Peterson Chase Gen. Engr. Const. Inc.

Caltrans Local Assistance Procedures Manual

RSTP Federal Grant Conditions & Requirements

Thalheimer Settlement Agreement

In the event of a conflict the terms and conditions of this MOU shall prevail.

3.0 Period of Performance

This MOU shall commence upon the date of its execution by both SAFE and MTA.  The MOU shall terminate upon the successful completion of all issues related to the construction of the mobility impaired accessibility improvements, including but not limited to the final acceptance of work performed and the close-out of any and all related construction contracts.

4.0 Funding Authorization

SAFE shall pay MTA the actual cost to provide the Services but in no event shall such amount exceed ONE MILLION TWO HUNDRED THOUSAND DOLLARS ($1,200,000).  MTA shall only be entitled to be reimbursed the costs incurred in direct support of this MOU, as approved by SAFE, up to and not to exceed the authorized funding level, unless this MOU is duly amended per Section 9.0.

Funding for this MOU is based on the availability of funds as approved by the SAFE Board through the annual fiscal budget allocation process.  If funding is not approved for any subsequent year during which this MOU is in effect, a stop work notification will be issued.

5.0 Use of Funds

MTA shall utilize the funds authorized under this MOU only in support of SAFE approved activities as defined by the attached Scope of Work.  MTA shall not use the funds or invoice for any costs beyond the approved Scope of Work without SAFE’s prior approval.

MTA shall use the funds and provide the services defined in the Scope of Work in a cost-effective manner.  The effective use of the funds shall be verified through on-going monitoring, reporting and audits.

6.0 Payment

The MTA shall invoice SAFE quarterly for actual costs and expenses incurred by the MTA for the services.  All invoices shall be accompanied with a Quarterly Expense and Progress Report.  The Report shall fully document all expenditures for which the MTA is seeking reimbursement, including without limitations time card records and any other records reasonably requested by SAFE, and provide a general overview of the status of the project.

SAFE shall expeditiously review each invoice and shall reimburse the MTA for all non-disputed costs within 60 days for receipt of the quarterly invoice.  In the event of a dispute, SAFE shall notify the MTA of the nature of the dispute in writing.  SAFE may refrain from paying any costs related to the dispute, until SAFE is satisfied that payment is warranted.

7.0 Audit

SAFE and/or its designee shall have the right to conduct audits of the MTA as it relates to this MOU, including but not limited to financial, compliance, interim, performance and closeout audits.  MTA agrees to establish and maintain proper accounting procedures and cash management records and documents in accordance with Generally Accepted Accounting Principles (GAAP).  MTA shall reimburse SAFE for any expenditures not in compliance with the Scope of Work and/or not in compliance with other terms and conditions as defined by the MOU.  The findings of the SAFE audit are final.

8.0 Indemnification

Neither the MTA nor any of its officers, agents, or employees shall be responsible for any damage or liability occurring solely by reason of anything done or omitted to be done by SAFE under or in connection with any work, authority, or jurisdiction performed by SAFE under this MOU.  Pursuant to Government Code Section 895.4, SAFE shall fully indemnify and hold the MTA harmless from any liability occurring solely by reason of anything done or omitted to be done by SAFE under or in connection with any work, authority, or jurisdiction performed by SAFE under this MOU and for which SAFE would otherwise be liable.

Neither SAFE nor any of its officers, agents, or employees shall be responsible for any damage or liability occurring solely by reason of anything done or omitted to be done by the MTA under or in connection with any work, authority, or jurisdiction performed by the MTA under this MOU.  Pursuant to Government Code Section 895.4, the MTA shall fully indemnify and hold SAFE harmless from any occurring solely by reason of anything done or omitted to be done by the MTA under or in connection with any work, authority, or jurisdiction performed by the MTA under this MOU and for which the MTA would otherwise be liable.

Nothing in this MOU shall be construed to create any duty towards, or any rights in, any person not a party to this MOU; and neither this MOU nor any of the provisions hereof shall create or enlarge any obligation of either party imposed by law, as the same may now be imposed or limited or may be imposed or limited hereafter.

9.0 Amendments

This MOU, along with its Attachments, constitutes the entire understanding between the parties with respect to the subject matter herein.  The MOU shall not be amended, nor any provisions or breach hereof waived, except in writing signed by the parties who agreed to the original MOU or the same level of authority.

10.0 Termination for Convenience

SAFE may, by written notice to the MTA, terminate this MOU in whole or in part at any time, for SAFE's convenience.  Upon receipt of such notice, MTA shall:  (a) immediately discontinue all services affected (unless the notice directs otherwise), and (b) deliver to SAFE all data, drawings, specifications, reports, estimates, summaries and such other information and material as may have been prepared or developed by the MTA in performing the Services, whether completed or in process.  Termination of this MOU shall be as of the date of receipt by the MTA of such notice.

If the termination is for the convenience of SAFE, MTA shall submit a final invoice within 60 days of termination and upon approval by SAFE, SAFE shall pay the MTA for the Services completed prior to the effective date of termination and other costs reasonably incurred by the MTA prior to the implement the termination.

The MTA shall not be entitled to anticipatory or consequential damages as a result of any termination under this Section.  Payment to the MTA in accordance with this Section shall constitute the MTA's exclusive remedy for any termination hereunder.  The rights and remedies of SAFE provided in this Section are in addition to any other rights and remedies provided by law or under this MOU.

11.0 Termination for Default

SAFE may, by written notice to the MTA, terminate this MOU in whole or in part at any time because of the failure of the MTA to fulfill its agreed upon obligations.  Upon receipt of such notice, the MTA shall:  (a) immediately discontinue all services affected (unless the notice directs otherwise), and (b) deliver to SAFE all data, drawings, specifications, reports, estimates, summaries and such other information and material as may have been prepared or developed by the MTA in performing the Services, whether completed or in process.  Termination of this MOU shall be as of the date of receipt by the MTA of such notice.

If the termination is due to the failure of the MTA to fulfill its contractual obligations, SAFE may take over the services, and complete the services by contract or otherwise.  In such case, the MTA shall be liable to SAFE for any reasonable costs or damages occasioned to SAFE thereby.  The expense of completing the Services, or any other costs or damages otherwise resulting from failure of the MTA to fulfill its obligations, may be charged to the MTA and/or deducted by SAFE out of such payments as may be due or may at any time thereafter become due to MTA.  If such costs and expenses are in excess of the sum which otherwise would have been payable to the MTA, then the MTA shall promptly pay the amount of such excess to SAFE upon notice of the excess so due.

If, after the notice of termination, it is determined that the MTA has not so failed, the termination shall be deemed to have been effected for the convenience of SAFE.  In such event, adjustment shall be made as provided in Section 10.0 Termination for Convenience.

The MTA shall not be entitled to anticipatory or consequential damages as a result of any termination under this Section.  Payment to the MTA in accordance with this Section shall constitute the MTA's exclusive remedy for any termination hereunder.  The rights and remedies of SAFE provided in this Section are in addition to any other rights and remedies provided by law or under this MOU.

12.0 Miscellaneous

This MOU constitutes the complete and entire agreement between SAFE and the MTA and supersedes any prior representations, understanding, communications, commitments, permits, agreements or proposals, oral or written.

Upon completion of all work under this MOU, ownership and title to all materials, equipment, and appurtenances, e.g., computers, printers, supplies, etc., purchased with SAFE funds shall not pass to the MTA but shall remain with SAFE.  As between the MTA and SAFE, SAFE shall be responsible for and maintain all such materials, equipment, and appurtenances.
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