109	STATUTORY AND REGULATORY REQUIREMENTS



Related Federal and California State requirements applicable to the FTA program are set forth in FTA Circular 4220.1D and references contained herein. These requirements are applicable to MTA federally funded contracts and may be supplemented by subsequent federal laws, regulations, or grant provisions.



Federal Statute, Regulations, Policies, and Agreements�Subject��49 U.S.C. Chapter 53�Mass Transportation��49 CFR Part 18�Administrative Requirements for Grants & Cooperative Agreements��49 CFR Part 26�Participation by Minority Business Enterprises; Disadvantage Business Enterprise Program��FTA Circular 4220.1D�Third Party Contracting Requirements��FTA Circular 5010.1B�Grant Management Guidelines��FTA Circular 9030.1B Chapter 3�Eligible Grant Activities��FTA Best Practices Procurement Manual�Procurement Best Practices��Master Agreement�Terms & Conditions of Grantee Administration of Projects Supported & Funded by The FTA��

State Codes�Section(s)�Subject��Civil Code�     3248�Payment Bonds��Civil Code�     3320�Payments to Prime Design Professionals��Code of Civil Procedure�    995.311�Bond Issuer Requirements��Government Code�    4525 et seq.�Architect & Engineering Services��Government Code �    6250 - 6270�Public Records Disclosure��Government Code�    5956 et seq.�Infrastructure Projects��Labor Code�    1777.1�Debarment by California Labor Commissioner��Public Contract Code�    1103�Responsibility on Public Works Contracts��Public Contract Code�    1104�Plans and Specifications��Public Contract Code�    3301 - 3400�Contractor’s License;  Brand Specification��Public Contract Code�    4100 - 4114�Subcontracting��Public Contract Code�    5100 - 5107�Relief of Bidders��Public Contract Code�    6100 - 6610�Awarding of Contracts��Public Contract Code�    7100 - 7200�Contract Clauses��Public Contract Code�    9201 - 9203�Claims and Disputes��Public Contract Code�  10335 et seq.�Service Contracts��Public Contract Code�  20101�Prequalification��Public Contract Code�  20103.8�Alternative Bids��Public Contract Code�  20104�Resolution of Construction Claims��Public Contract Code�  20104.50�Progress Payments on Public Works��Public Contract Code�  20209 - 20209.5�Purchase & Sale Contracts;  Design/Build Contracts��Public Contract Code�  20216 - 20217�Bid & Proposal Disclosure; Negotiated Procurement of Certain Equipment; Design/Build et seq.��Public Contract Code�  20360 et seq.�Contracts for Rail Transit System Design������Public Utilities Code�130051.9�CEO Award of Construction Contracts��Public Utilities Code�130051.21�Prequalification��Public Utilities Code�130220�General MTA Contracting Powers��Public Utilities Code�130221�Contracting With Other Government Agencies and Other Persons��Public Utilities Code�130232 - 130239�Award of Contracts Based On Price or Price and Other Factors��Public Utilities Code�130242�Design/Build��Public Utilities Code�130243�Change Orders������

712	PRE-BID CONFERENCES



The Contracting Officer may use pre-bid conferences to explain procurement requirements.



Pre-bid conferences shall be announced to all prospective bidders in the IFB.



The pre-bid conference shall be held as early as possible after the IFB has been issued and before the bids are opened.



Any substantive clarification resulting from the Pre-bid conference should be identified in an addendum. Nothing stated at the pre-bid conference shall change the IFB unless a change is made by the Contracting Officer by written amendment.



The Contracting Officer shall prepare a written report of the conference and shall make a copy available to all prospective bidders and other attendees.



If the MTA requires any type of mandatory prebid conference, site visit, or meeting, the IFB shall include the time, date, and location of the mandatory prebid site visit, conference or meeting, and when and where project documents, including final plans and specifications are available.  Any mandatory prebid site visit, conference or meeting shall be no sooner than a minimum of five calendar days of the publication of the initial notice.



DESIGN-BUILD CONTRACTS



Public Contract Code § 20209.5 authorizes transit operators to enter into a design-build contract, as defined, according to specified procedures.  These are complex procedures requiring careful analysis and reviews as to their applicability and specific procedures to be followed.  Procurement staff shall consult with County Counsel prior to undertaking any procurement under this process.



CONSTRUCTION CONTRACTS



Contracts for the construction, reconstruction or improvement of any facility when the expenditure required exceeds twenty-five thousand dollars ($25,000) shall be formally advertised and awarded to the lowest responsible bidder except where negotiation is authorized pursuant to Chapters 8 and 10.  



Where applicable, Contracting Officers shall ensure that references in specifications conform to widely recognized standards for specifications promulgated by governments, industry, and technical societies and conform to MTA criteria.



Specifications for bids shall not be drafted (1) in a manner that limits the bidding, directly or indirectly, to any one specific concern, or (2) calling for a designated material, product, thing, or service by specific brand or trade name unless the specification lists at least two brands or trade names of comparable quality or utility and is followed by the words ‘‘or equal’’ so that bidders may furnish any equal material, product, thing, or service. The MTA shall, if aware of an equal product manufactured in California, name that product in the specification. In  those cases involving a unique or novel product application required to be used in the public interest, or where only one brand or trade name is known to the MTA, it may list only one. Specifications shall provide a period of time prior to or after, or prior to and after, the award of the contract for submission of data substantiating a request for a substitution of ‘‘an equal’’ item. If no time period is specified, data may be submitted any time within 35 days after the award of the contract.



When "brand name or equal" descriptions are necessary, specifications shall clearly identify and describe the particular physical, functional, or other characteristics of the brand name items that are considered essential to satisfying the requirement.



An estimate of construction costs shall be prepared for each proposed contract and for each proposed contract modification.



The estimate shall be prepared by the User department requesting the proposed contract or contract modification, or by a contract consultant or MTA employee under the direction of the Contracting Officer.



The MTA estimate, or request for an estimate, shall be forwarded to the Contracting Officer with the request for preparation of the contract solicitation or request for initiation of a contract modification.  Each estimate shall be prepared in detail.



If two-step sealed bidding is used, the estimate shall be prepared after step one is completed (see Chapter 7).



Access to information concerning the MTA estimate shall be limited to MTA personnel or agents of the MTA whose official duties require knowledge of the estimate.  The overall amount of the MTA estimate shall not be disclosed, except as otherwise permitted by this regulation.



Any pre-solicitation notice and each solicitation shall state the approximate scope of the construction requirement in terms of physical characteristics and estimated price range as specified in Chapter 7.



In no event shall the pre-solicitation notice or solicitation disclose the estimate of costs.  Unless the Contracting Officer specifies different price ranges, the estimated price shall be described in terms of one (1) of the following price ranges:



(a)	Less than $10,000;



(b)	Between $10,000 and $100,000;



(c)	Between $100,000 and $250,000;



(d)	Between $250,000 and $500,000;



(e)	Between $500,000 and $1,000,000;



(f)	Between $1,000,000 and $5,000,000;



(g)	Between $5,000,000 and $10,000,000; or



(h)   More than $10,000,000, in increments of $5,000,000 or more, as deemed appropriate by the Contracting Officer.



If different completion periods for separate parts or stages of the work are specified in a construction contract, the Contracting Officer shall include a provision providing for liquidated damages for delay of or failure to perform each separate part or stage of the work.



Unless otherwise authorized by the Board, a Contracting Officer shall use firm-fixed-price contracts to procure construction.  A contract may be priced on a lump-sum basis (when a lump-sum is paid for the total work or defined parts of the work), on a unit-price basis (when a unit price is paid for a specified quantity of work units), or a combination of both methods.



Liquidated damages provisions will be included in all construction contracts under which the MTA may reasonably expect to incur damages in the form of increased costs from late completion of the construction and the extent or amount of such damages would be difficult to assess (see Chapter 14 for guidance regarding factors to consider in using a liquidated damages clause and in documenting the decision).



The technical provisions of construction specifications shall be in sufficient detail so that, when used with the applicable drawings and the specifications and standards incorporated by reference, bids can be prepared on a fair and competitive basis.  Materials, equipment, components, or systems shall be described, where possible, by reference to documents generally known to industry.  The documents include Federal, military, or nationally-recognized industry and technical society specifications and standards.  The standards which best represent no more and no less than the MTA's minimum needs shall be selected for incorporation into the construction specifications.



Liquidated damages provisions for construction contracts are contained in the General Provisions for construction contracts.  The assessment for damages shall be at a specific rate per day for each day of overrun in contract time; and the rate must be specified in the contract.



To make such provisions operative, an appropriate rate of liquidated damages must be stipulated in an additional provision substantially as follows:



Liquidated Damages



In case of failure on the part of the Contractor to complete the work within the time fixed in the contract or any extensions thereof, the Contractor shall pay to the MTA as liquidated damages, pursuant to the requirements of this contract, sum of _____________ for each day of delay.



DESIGN-BUILD CONTRACTS



See Procurement Manual § 910, supra.



PLANS AND SPECIFICATIONS



The MTA shall not require a bidder to assume responsibility for the completeness and

accuracy of architectural or engineering plans and specifications on public works projects, except on clearly designated design build projects. The MTA may require a bidder

to review architectural or engineering plans and specifications prior to submission of a bid, and report any errors and omissions noted by the contractor to the architect or the MTA.  The review by the contractor shall be confined to the contractor’s capacity as a

contractor, and not as a licensed design professional.



1601    RESPONSIBLE PROSPECTIVE CONTRACTORS



The Contracting Officer shall award contracts only to responsible contractors possessing the ability to perform successfully under the terms and conditions of a proposed procurement.  Consideration shall be given to such matters as contractor integrity, compliance with public policy, record of past performance, and financial and technical resources.



For public works contracts, California Public Contract § 1103 defines a responsible bidder as one who has demonstrated the attribute of trustworthiness, as well as quality, fitness, capacity, and experience to satisfactorily perform the work.



A prime contractor whose bid is accepted on a public works contract may substitute a person as subcontractor in place of the subcontractor listed in the original bid if the Contracting Officer determines that a listed subcontractor is not a responsible contractor.



The Contracting Officer shall not make an award unless he or she has determined in writing that the prospective contractor is responsible, in accordance with the provisions of this Chapter.



In the absence of information clearly indicating that the prospective contractor is responsible the Contracting Officer shall make a determination of non-responsibility.



To be determined responsible, a prospective contractor shall meet all of the following

requirements:



(a)  Financial resources adequate to perform the contract, or the ability to obtain them;



(b)  Ability to comply with the required or proposed delivery or performance schedule,

 taking into consideration all existing commercial and governmental business

 commitments;



(c)  A satisfactory performance record based on acceptable reference verification;



(d)  A satisfactory record of integrity and business ethics;



(e)  The necessary organization, experience, accounting, and operational controls, and

 technical skills, or the ability to obtain them;	



(f)  Compliance with applicable licensing and tax laws and regulations;



(g)  The necessary production, construction, and technical equipment and facilities, or the

 ability to obtain them;



(h) Compliance with the Affirmative Action Program requirements; and



(i) Other qualifications and eligibility criteria necessary to receive an award under

     applicable laws and regulations.



1619	CALIFORNIA DEPARTMENT OF LABOR STANDARDS ENFORCEMENT DEBARMENTS



Under California law, whenever a contractor or subcontractor performing a public works project is found by the Labor Commissioner to be either in violation of certain provisions of law, with intent to defraud, or in willful violation of those provisions of law, the contractor or subcontractor or a firm, corporation,  partnership, or association in which the contractor or subcontractor has a substantial interest is ineligible to bid on or to receive a public works contract for specified periods of time.



The MTA may not permit a contractor or subcontractor who is ineligible to bid or work on, or be awarded, a public works project, as specified, to bid on, be awarded, or perform work as a subcontractor on, a public works project.  Every MTA public works contract shall contain a provision regarding this prohibition.



The list of debarred contractors may be found at:



 http://www.dir.ca.gov/DLSE/Debar.html.



1707 PERFORMANCE AND PAYMENT SECURITY



The Contracting Officer shall require a contractor to furnish performance and payment bonds or other security on any construction contract when the MTA's independent estimate of the cost of the contract exceeds twenty-five thousand dollars ($25,000), in accordance with the provisions of this Section.



The Contracting Officer may require a contractor to furnish a payment and/or performance bond or other security for any construction or non-construction contract, regardless of amount, when the Contracting Officer determines that the security is necessary or advisable to protect the interests of the MTA. The security shall be furnished in accordance with the provision of this Section.



The amount of the performance security shall be one hundred percent (100%) of the original contract price. The Contracting Officer shall state the amount or percentage in the solicitation.



The Contracting Officer shall require additional performance security when a contract price is increased. The increase in performance security shall equal one hundred percent (100%) of the increase in the contract price.



The Contracting Officer may require additional performance security by directing a contractor to increase the original sum of the existing security to obtain an additional security.



The amount of the payment bond shall be not less than one hundred percent (100%) of the total amount payable by the terms of the contract.



In construction contracts, using Federal funds, and the contract price is not more than one

million dollars (1,000,000), the payment security shall be in an amount of not less than fifty percent (50%) of the contract price. When the contract price is greater than one million dollars ($1,000,000) and not more than five million dollars ($5,000,000), the payment security shall be in an amount not less than forty percent (40%) of the contract price. When the contract price is more than five million dollars ($5,000,000), the payment security penal sum shall be two million five hundred thousand dollars ($2,500,000).



In construction contracts using non-federal funds, and the contract price is not more than five million dollars ($5,000,000), the payment security shall be in an amount of not less than fifty percent (50%) of the contract price. When the contract price is greater than five million dollars ($5,000,000) and does not exceed ten million dollars ($10,000,000), the payment security shall be in an amount not less than twenty-five percent (25%) of the contract price. When the contract price exceeds ten million dollars ($10,000,000), the payment security and sum shall be two million five hundred thousand dollars ($2,500,000).



When a contract price is increased, the MTA may require additional payment security in an amount adequate to protect suppliers of labor and material.



When performance or payment security is required, the solicitation shall contain the following:



(a) A statement that security is required;



(b) The amount of the security expressed as a fixed sum or percentage of the contract

price; and



(c) The deadline for submitting acceptable security.



In construction contracts, the contractor shall furnish all performance and payment bonds (or other securities) by the deadline for submitting bonds (or other securities) as stated in the solicitation. The bonds (or other securities) must be submitted before a notice to proceed is issued.



No performance security or payment security shall be required after the contract has been

executed if it was not specifically required in the contract, except when determined necessary by the Contracting Officer for a contract modification.



If the Contracting Officer uses a letter contract to allow the contractor to proceed with the work before execution of the definitive contract, the letter contract shall contain a clause, approved by the Executive Officer that no payments shall be made under the letter contract until the required payment and performance securities have been received.



REQUIREMENT FOR BONDS TO BE EXECUTED BY AN ADMITTED SURETY INSURER



California Code of Civil Procedure § 995.311 calls for any bond required on a public works contract to be executed by an admitted surety insurer.



The MTA has a duty to verify that the bond is executed by an admitted surety insurer.  The contract administrator shall print out information from the website of the Department of Insurance (http://www.insurance.ca.gov/docs/FS-CompanyProfiles.htm) confirming that the surety is an admitted surety insurer and attach it to the bond.



1826	PROMPT PAYMENT TO SUBCONTRACTORS



	A prime contractor or subcontractor shall pay to any subcontractor, not later than 10 days of receipt of each progress payment, unless otherwise agreed to in writing, the respective amounts allowed the contractor on account for the work performed by the subcontractors, to the extent of each subcontractor’s interest therein.  In the event that there is a good faith dispute over all or any portion of the amount due on a progress payment from the prime contractor or subcontractor to a subcontractor, then the prime contractor or subcontractor may withhold no more than 150 percent of the disputed amount.



In accordance with 49 CFR Part 26 § 26.29, the MTA shall include in all contracts above the small purchase threshold a contract clause to require prime contractors to pay subcontractors for satisfactory performance of their contracts no later than 10 days from the receipt of each payment the MTA makes to the prime contractor.  The clause will also require the prompt return of retainage payments from the prime contractor to the subcontractor within 10 days after the subcontractor’s work is satisfactorily completed.



PAYMENT OF RETENTION ON PUBLIC WORKS CONTRACTS



Pursuant to California Public Contract Code § 7107, within 60 days after the date of completion of the work of improvement, the MTA shall release any retention withheld.  In the event of a dispute between the MTA and the original contractor, the MTA may withhold from the final payment an amount not to exceed 150 percent of the disputed amount.



PROGRESS PAYMENTS ON PUBLIC WORKS



In accordance with California Public Contract Code § 20104.50, the MTA shall make progress payments within 30 days after receipt of an undisputed and properly submitted payment request from a contractor on a construction contract.  If the MTA fails to make timely payment, the MTA shall pay interest to the contractor equivalent t the legal rate set forth in subdivision (s) of Section 685.010 of the Code of Civil Procedure.



1830	PROGRESS PAYMENTS AND RETENTIONS ON ARCHITECT, ENGINEER, AND LAND SURVEYOR CONTRACTS



Pursuant to California Civil Code § 3320, for any contract for public works or improvement, the MTA shall pay to the prime design professional any progress payment within 30 days of receipt of a written demand for payment in accordance with the contract, and the final retention payment within 45 days of receipt of a written demand for payment in accordance with the contract.  If any amount is wrongfully withheld or is not timely paid, the prime design professional shall be entitled to a penalty of 1½ percent for the improperly withheld amount, in lieu of any interest otherwise due, per month for every month that payment is not made.
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