EXECUTIVE MANAGEMENT AND AUDIT COMMITTEE

APRIL 18, 2002

SUBJECT:
USE OF MTA PROPERTY FOR COMMERCIAL ACTIVITIES

ACTION:
ADOPT USE OF MTA PROPERTY FOR COMMERCIAL ACTIVITIES POLICIES

RECOMMENDATION 

Approve the attached Use of MTA Property for Commercial Activities policy for use by MTA as guidance in the use of its transit facilities for commercial activities.

ISSUE 
The Booz-Allen Management Audit that was submitted to the Board in September 2001 included recommendations to enhance non-passenger revenues with focus on advertising, parking and concessions.  The report indicated that concessions at rail stations would make transit more convenient and attractive while producing a positive cash flow and recommended that an RFP be issued for concessionaires to operate at high volume stations.

The MTA does not have a policy that permits vendors or concessionaires at its bus and rail transit facilities. Therefore, the first step towards implementing the Booz-Allen recommendation is the adoption of a policy that would permit commercial activities such as vending and concessions at MTA transit facilities.

POLICY IMPLICATIONS

The attached policy describes the type of commercial activities that may be conducted on MTA transit properties by non-MTA personnel or by the public.  The policy also establishes a criteria under which a permit or contract may be obtained that will enable requestors to use MTA property for one of the allowed purposes.  The policy is necessary to preserve the facilities of MTA for their dedicated purposes, to provide for safe and efficient operation of the transit system and to further the equitable distribution of licenses and contracts to the public for the allowable activities.

The policy permits commercial activities at MTA bus and rail transit facilities that are compatible with the construction, operation, maintenance, security, safety and aesthetic treatment of the transit system.  Vending and concessions will be permitted at the plaza level and mezzanine levels of selected bus and rail transit stations.  

ALTERNATIVES CONSIDERED
Do not adopt these policies and prohibit commercial activities at all MTA transit facilities.
This alternative would prohibit any commercial activities at an MTA transit facility.  This alternative represents MTA’s current position which does not permit or encourage vending at any MTA transit facility except through an existing pilot program.  As a result, revenue is not generated to MTA from the use of the facilities by vendors or concessionaires.  Small vendors frequently set up their businesses illegally and create maintenance and security problems.  A policy that permits vending and concessions pursuant to a comprehensive program would provide MTA an opportunity to work with small vendors to accommodate their unique services while maintaining control of the environment for the transit user. 

Adopt a policy which permits limited vending at select MTA bus and rail facilities.  This alternative would allow limited vending at select Metro rail stations that have large open plazas to alleviate create crowd control issues.  No vending would be permitted inside the rail station facilities under this alternative. Only controlled, uniform vending facilities would be permitted in the open plazas.  This alternative would limit the number of transit facilities that will be available for vending and concessions.  

The decision to allow vending or concessions at any given station will remain at the sole discretion of MTA.  Locations in high crime areas, stations intersected by major streets and locations that have limited space available, would not be included in the vending program.

FINANCIAL IMPACT 

The Booz-Allen report estimated that concessions could generate approximately $100,000 to $300,000 in net revenue annually based on having up to as many as 35 vendors.    It is anticipated that the initial program would include vendors in the open plazas of the Metro Red Line stations and eventually include the mezzanine levels of certain stations. The amount of revenue that can be generated will be assessed as the locations, vendors and market rental rates or annual fees are determined. The implementation of the vending program will have a cost impact to MTA’s operating expenses, including the allocation of staff  time to manage and monitor the program, additional maintenance and security costs.  The financial impact will be assessed each year as part of the annual budget development to include projected revenue and expenses. 

BACKGROUND
The MTA does not have a  formal vending policy to address the issue of allowing individual vendors to sell items at pubic transit facilities.  The rail stations on the Red Line Segment 1 were not initially designed to accommodate vendors inside the stations due to the lack of sprinklers in the station areas. However, subsequent Red Line stations are equipped with sprinklers and the Segment 1 stations have been retrofitted and currently meet fire, life, safety requirements to permit vendors inside.

Pilot Program

A pilot vending program was initiated in 1995 under the management of the Planning Department at two Red Line Metro stations. This pilot program is still operating at the Wilshire/Vermont and the Wilshire/Western Stations.  MTA staff worked with the City of Los Angeles Industrial and Commercial Development (ICD), the Central American Resource Center  (CARECEN) and the Sidewalk Vending Coalition of Los Angeles (SVC-LA) to  implement a vending demonstration program.  Currently there are seven (7) vendors operating kiosks under the management of the Vendors Association of Los Angeles through a letter agreement.   A Draft Project Evaluation report was issued  in August 2001 which concludes that the vending project accomplished the major objectives set forth in the program.  The program has provided micro business opportunities for small-scale entrepreneurs, and augmented station security by providing on-site presence at the stations.  Efforts will be made to integrate these vendors into a Small Business Participation Program.

NEXT STEP

The interdepartmental team will continue to develop the rules and regulations that will govern the implementation of the policy.  Once the program has been fully developed, a Request for Proposals will be issued for a master tenant to propose a concept for concessions  at

 select stations.  Participants in the plaza level vending program will be provided the necessary forms to request a permit to operate carts and kiosks pursuant to the requirements of the policy.
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POLICY STATEMENT 

Subject to reasonable rules and regulations regarding time, place and manner, certain Los Angeles County Metropolitan Transportation Authority  (“MTA”) property may be used for certain commercial and non-commercial activities that may provide revenue to MTA. The use of MTA property for commercial and non-commercial activities shall be authorized only by written permit or contract signed by the appropriate department head or acting department head.  

PURPOSE

This policy describes the type of activities that may be conducted on MTA Property by non-MTA personnel or by the public.  The policy also establishes criteria under which a permit or contract may be obtained that will enable the requestor to use the property for one of the allowed purposes.  This policy is necessary to preserve the facilities of MTA for their dedicated purpose, to provide for safe and efficient operation of the transit system and to further the equitable distribution of licenses and contracts to the public for the allowable activities.

The purpose of this Policy is to establish criteria for vending and concession facilities on MTA property.  This Policy will be implemented to meet the following objectives:

· Generate revenue to help offset MTA’s capital and operating expenses.

· Increase transit ridership to reduce air quality impacts, energy consumption and traffic congestion.

· Generate additional activity at stations that enhances use of the transit service and improves patron perception of safety and security.

· Provide services to transit patrons that will reduce the amount of travel needed to purchase goods and services.

· Provide development and business opportunities to the private sector.

_____________________________        ____________________                ______________________
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Adopted by Board of Directors: _________________
APPLICATION

This policy applies to requests for use of MTA property by non-MTA personnel or by the public for eligible commercial or non-commercial activities after the effective date of this policy.  This policy does not apply to transit related uses, joint development, leasing agreements, advertising, special events or filming.

1.0
POLICY IMPLEMENTATION
Allowable Uses

Any authorized commercial activities must be compatible with the construction, operation, maintenance, security, safety and aesthetic treatment of the transit system as well as the surrounding community.   Individuals or business entities, who by the issuance of a permit or contract pursuant to this policy, are granted limited use access to MTA’s Property for the purpose of engaging in allowable activities.  Access will only be authorized when the safety of MTA employees and transit patrons can be assured, ingress and egress of patrons accommodated, and normal transportation services operated without disruption. The following are examples of the types of activities and services for which permits or contracts for limited use may be granted:
· Retail items such as jewelry, sundries and similar items

· Newsstands to sell newspapers, magazines, paperback books, candy, and related items

· Photography

· Mail collection boxes on a controlled basis at passenger station plazas

· Flower Stands

· Food Kiosks (food dispensed in closed or resealable containers)

· Shoe Shine Stands

· Self-service postal units

· Automatic Teller Machines (ATMs)

· Dry Cleaners Services (Drop off and Pick Up only)

· Film Development, (Drop off and Pick Up only)

Prohibited Use and Unauthorized Activities

· Sale or use of alcoholic beverages, tobacco products, gums, or nuts in a shell.

· Sale of hot food items in the station areas (excluding the plaza level).  

· Fundraisers for political events and charitable organizations. 
· Other activities that are deemed by MTA to be incompatible (or unsafe) with the construction operation, maintenance, security and aesthetic treatment of the transit system. 

Permitting Process

MTA shall determine the number of vending, concessions or other uses that may take place on any specific MTA location at any given time. The availability of any MTA Property for commercial activity is at the sole discretion of MTA. 

Selection of individuals or business entities to occupy space in selected MTA transit facilities may be on the basis of either of the following processes:

· Issuance of a Request for Proposal for commercial activities at selected MTA properties.  This process will be used to select a master tenant to manage multiple spaces in MTA properties. An individual or business selected under this process will enter into a Contract to operate a commercial activity for a specified period of time not to exceed five (5) years. Contracts will be entered into between MTA and individuals or business entities in accordance with MTA’s procurement regulations.
· Review of a Request to Use MTA Property form submitted by an individual or business entity for a specified use of a particular MTA Property for a limited time.  This process will be applied on a “first come, first serve” basis and shall be limited in duration in accordance with the demand schedule for the requested property. An individual or business selected under this process will be issued a Permit to Use MTA Property for a limited period of time not to exceed one (1) year.
Any individual, business entity or other organization requesting the use of a MTA Property for a commercial activity must submit a request to use MTA property on a form designated by MTA.

Fees, Indemnity and Insurance Requirements

Fees.  In consideration for use of MTA Property for commercial activity, the individual or business entities shall pay MTA a fee as determined by the MTA.

Indemnity.  Each individual or business entity who undertakes an approved activity on MTA Property shall agree to indemnify and save harmless the MTA against any and all liability arising out of its activities. 

Insurance.  Prior to commencing activities on MTA Property, each individual or business entity that undertakes an approved activity shall provide an acceptable policy of insurance coverage appropriate to the activity in accordance with the insurance levels established by MTA’s Risk Management Department.  Insurance coverage shall include the minimum levels established for General Liability insurance and Workers’ Compensation insurance.   
Licenses and Permits.  Any individual or business entity operating on MTA Property must obtain and provide a copy to MTA of any and all required licenses and permits before commencing operation on MTA Property.
Design Criteria

MTA may at its discretion provide kiosks, vending carts or built out retail space at certain MTA property that will be available to rent or lease for commercial activity.  If MTA facilities are not provided, all vending and concession spaces located at transit stations shall be designed and constructed to comply with MTA’s Vending and Concession Design Guidelines. 

Safety

As a public transportation agency, the MTA is committed to promote safety in all activities occurring on all MTA Property.  Therefore, to comply with the requirements of  the Drug-Free Workplace Act of 1988, third parties utilizing MTA Property are prohibited from the use, sale, distribution, consumption and the receipt of any alcohol, controlled or illegal substances.  All persons operating a commercial activity in or around a transit facility shall attend an annual Rail Safety Training session for both light and heavy rail operating lines.
Small Business Participation

A program to encourage and facilitate small businesses shall be developed to assure that small business entrepreneurs are afforded an opportunity to participate in the vending and concessions program at rail and bus transit facilities.  The program will require that a certain percentage of vendor space be designated for small businesses and that assistance be provided by MTA if necessary to offset the investment that may be required to participate in the program.  

Vendors who have participated in the Vending Demonstration Project shall be permitted to participate in the Small Business Program if they meet the minimum requirements established for the program.

2.0
RESPONSIBILITIES
Facilities Engineering – responsible for developing, reviewing and approving compliance with the Design Criteria for kiosks, vending carts and built-out spaces used for commercial activity.
Facilities Maintenance Department - responsible for providing maintenance services at MTA facilities and to determine compliance with maintenance standards by approved vendors.

Planning Department – Responsible for determining the number and location of commercial activities permitted at transit stations.  Review, along with Facilities Engineering, the architectural compatibility of any proposed vending/concession facilities.  Also responsible for developing the Small Business Participation Program.
Procurement Department responsible for issuing Requests for Proposals when required to identify and select vendors and concessions that will be permitted to occupy space in MTA facilities.

Risk Management Department responsible for determining insurance requirements to be provide by individuals or business entities occupying MTA Property.
Real Estate Department  - administers this policy and is responsible for developing, implementing issuing and monitoring permits, lease agreements or management agreements with individuals, business entities and vendors occupying space in MTA facilities. The Real Estate Department is also the central contact for all requests under this policy and the liaison for coordinating with appropriate MTA departments. 

Security Department responsible for assuring the safety and security of patrons, employees and the public occupying MTA facilities.

3.0
DEFINITIONS (All definitions are limited to the purpose of this policy)
Advertising -  a printed or electronic media display for the purpose of conveying a message.
Automatic Teller Machine – electronic banking equipment that permits patrons’ access to routine banking functions.

Small Business – a business with less than five employees, inclusive of the owner.  The business is usually a sole proprietor with a nominal investment in the equipment necessary to operate the business.

Commercial Activity - any enterprise or venture by groups or individual for the purpose of promoting or selling products or services to transit patrons or the public.
Employee – any part-time or full-time, temporary or permanent, exempt or non-exempt, represented or non-represented individual including interns who is compensated by the MTA for his or her services by wages, salary or other compensation.

Joint Development Use or Joint Development – is defined as the close physical integration of transit facilities with real estate development, and the disposition and/or development or MTA-owned or controlled real property interests at or near mass transit facilities that have significant development potential.

MTA Property – refers to operating bus and rail transit facilities.
Newspapers – any publication, intended for general circulation, published regularly or at short intervals, and containing information and editorials on current events and news of general interest.

Not for Profit – any activity by a religious, educational, scientific, philanthropic, agricultural, labor, veterans or fraternal organization that is not organized for profit and none of the net income of which inures to the benefit of any private stockholder or individual.

Political Event -  Any event that financially benefits an elected official or political group.  The MTA cannot contribute to a fundraiser or directly give funds to an elected official, political group or office seeker.
Public Service – the objects and enterprises that specifically serve the needs of the general public or are conducive to the comfort and convenience of the entire community.

Space Available –  when sufficient square footage is available so that the activity will not adversely affect the safety or security afforded the general public nor will the activity interfere in the normal operation of the public transportation system.

4.0
REFERENCES
California Penal Code Section 602.7

Use of MTA Property for Special Events Policy
5.0 PROCEDURE HISTORY
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