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RECOMMENDATION





Staff recommends that the MTA Board of Directors adopt an oppose unless amended, position on AB 2189.





PROVISIONS





Existing law provides for a system of labor standards and enforcement.





AB 2189 would:





Require transit contractors and subcontractors to retain for a period of 60 days, employees who were employed by a previous contractor.


Require that employees retained under this requirement be offered continuous employment after the 60-day period.


Require a contractor, upon receiving notice of contract termination, to provide specified information regarding its employees under the contract.


Require the contracting agency to include certain information, relative to employees covered under the bill’s provisions, in bid packages for successor contracts.


Authorize employees to bring action against a replacement contractor for not complying with the provisions of this act.





IMPACT ANALYSIS





AB 2189 would impose employee retention requirements in situations where a contractor for public transit services is terminated and replaced by a contractor who will perform essentially the same service.  The employees of the terminated contractor would be required to be retained for 60 days by the replacement contractor and the replacement contractor would be required to offer permanent employment after the 60-day period.  AB 2189 is based on statutes enacted to protect janitors in such circumstances. 





A contractor, who is given notice of termination, would be required to provide a list of its employees to the contracting agency.  That agency would then be required to include that list in bid documents for the replacement contract.  There is substantial question as to the ability of a contracting agency to obtain a list of employees from a contractor who is facing termination.  This situation could be remedied by requiring that a contractor submit a list of its employees and regularly update the list throughout the contract.





AB 2189 is sponsored by the California Teamsters Public Affairs Council and supported by the Amalgamated Transit Union.  The sponsors argue that the bill is needed to address allegations that transit providers seek to change contractors in order to reduce costs.  These reduced cost come in the form of reduced wages for drivers.  The bill has strong partisan support and has thus far been approved on a party line vote in its first committee.





AB 2189 would place restrictions on the ability to terminate and replace a poorly performing contractor.  Bidders on what are termed replacement contracts would be discouraged from bidding as their ability to hire employees would be diminished.  With the imposition of additional restrictions the overall ability to compete would be reduced and those entities that currently have contracts for service would gain a competitive advantage.  Prior to the bills consideration in the Assembly Committee on Labor and Employment amendments to the bill were introduced. These amendments were negotiated between the sponsors and Laidlaw, Inc. who had registered their concerns with the bill.  The committee incorporated the amendments.





AB 2189 also creates an indirect effect upon Federal Labor Law.  Under Federal Law, any contractor that hires more than 50% of a previous contractor’s employees is required to bargain with the collective bargaining representative of the employees of the previous contractor.  By requiring that all of the employees be retained, AB 2189 would trigger that requirement in all situations in which a replacement contractor is utilized.





MTA staff has worked with representatives of the Municipal Operators Coalition who have raised concerns with this measure.  The municipal operators have expressed concern with the dampening effect that this will have on the ability to replace contractors and the overall restrictions that are placed on contracting agencies.  





Although the bill would place restrictions on contracting agencies, amendments could be introduced which would make the bills provisions more manageable.  For example, as previously cited, the difficulty in obtaining a list of employees, from a soon to be terminated contractor, could be mitigated by requiring submission of the list as a part of the normal contracting process.  Contractors would then be required to maintain the list periodically, throughout the life of the contract.  





Additionally, the definition of a contracted service could be clarified to ensure that the contracted service is for the actual vehicle service on the street.  A contracting agency may utilize contractors for many service, such as payroll or accounting, which is not directly involved in providing public transit service.  As presently written, the bill could be construed to involve provision of those services.  





Lastly, the ability to deny employment to a retained employee should be strengthened.  If an employee is found to have an unsatisfactory performance, a replacement contractor should have the ability to terminate employment.





Staff, therefore, recommends that the MTA Board of Directors adopt an oppose, unless amended position on AB 2189.





ATTACHMENT B





�PAGE  �3�


AB 2189





ATTACHMENT B











