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 SEQ CHAPTER \h \r 1BOARD OF DIRECTORS

DECEMBER 12, 2002

SUBJECT:
CONTRACTOR DEBARMENT AND



SUSPENSION ORDINANCE

ACTION:
APPROVE ORDINANCE

RECOMMENDATION

Adopt the attached Contractor Debarment and Suspension Ordinance.

ISSUE
As required by statute, the MTA currently has a process for the pre-qualification of potential contractors.  The MTA does not have a formal debarment process.  Pre-qualification is an evaluation process completed on a contract-by-contract basis and any denial of pre-qualification is for a particular contract.  Debarment also denies a contractor the right to bid on contracts, but the denial extends for a defined period of time.  Because debarment is a more onerous sanction than denial of pre-qualification, the law generally requires more procedural due process for the imposition of debarment than for a denial of pre-qualification.  The proposed ordinance would adopt a detailed process for debarment which fully meets the procedural due process requirements for such a sanction.  The ordinance would also provide for the suspension of a contractor, as a temporary measure, when the contractor has committed an act which would support debarment.  

The law requires that an ordinance not be adopted at the Board meeting in which the ordinance is first introduced.  Therefore, the ordinance was introduced as a receive and file matter in October.  The ordinance now before the Board for final adoption contains a few minor changes from the version which was before the Board in October.  Those changes are shown in underline/strikeout format on the attachment.

POLICY IMPLICATIONS
The proposed ordinance would adopt a formal contractor debarment and suspension program.  Unlike the contractor pre-qualification program, a formal debarment and suspension program is not mandated by law.  However, most public entities which engage in a significant amount of contracting for construction work, have adopted formal debarment programs.

ALTERNATIVES CONSIDERED

The alternative is to maintain the status quo and not adopt a formal debarment program.  However, absent a formal debarment program, which includes the due process procedures required to sustain a debarment, the existing pre-qualification process could, in some instances, result in successive denials amounting to a defacto debarment which would be subject to a legal challenge based on a denial of due process.  The adoption of a formal debarment program addresses this concern and provides the MTA with a process through which it can avoid doing business, for an extended period of time, with a contractor who has engaged in unacceptable business practices.  The adoption of such a program also is consistent with recent Board direction that a process be developed to debar an entity found to have falsified its status as a disadvantaged business enterprise.

FINANCIAL IMPACT
There is no significant direct financial impact which will flow from the adoption of this ordinance.  However, the objective of  the debarment process is to prevent dishonest or otherwise unqualified contractors from doing business with the MTA.  The accomplishment of this objective should have an overall positive financial impact on the cost of doing business.

BACKGROUND

The law specifically requires the MTA to have a contractor pre-qualification process.  The MTA has such a process which operates under procedures which have been adopted and implemented by staff which are sufficient to satisfy the procedural due process requirements that attach when someone is denied the right to bid on a particular contract.  The law does not specifically mandate a contractor debarment process for the MTA.  However, in certain instances where the denial of pre-qualification for a particular contract is justified, the facts might also justify a succession of denials for a succession of contracts.  Where a contractor repeatedly applies for pre-qualification for successive contracts and is repeatedly denied, this may constitute defacto debarment.  Any such defacto debarment would be subject to challenge under both state and federal law because the procedural steps for the denial of pre-qualification do not provide the contractor the legally required level of procedural due process necessary before debarment is imposed.  This ordinance has been developed to address this issue by creating a formal debarment process which fully meets the procedural due process requirements for imposition of such a sanction.  The ordinance sets forth specific grounds for debarment and describes a formal hearing process through which a contractor subject to debarment can present evidence and legal arguments to challenge a proposed debarment.

The ordinance also provides procedures for the suspension of a contractor already doing business with the MTA when the contractor has engaged in certain actions which could justify a debarment.  The suspension process is generally used as a temporary measure while full debarment is being considered.
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