BOARD OF DIRECTORS

MAY 22, 2003

SUBJECT:
VENICE DIVISION 6 LAND EXCHANGE

ACTION:
AUTHORIZATION TO ENTER INTO EXCLUSIVE NEGOTIATIONS WITH RAD JEFFERSON, LLC FOR A LAND EXCHANGE OF MTA’S DIVISION 6 SITE IN VENICE, CA

RECOMMENDATION

Authorize the Chief Executive Officer to enter into a three-month (90 day) Exclusive Negotiation Agreement (ENA) with RAD Jefferson, LLC (Developer) for a land exchange of MTA’s 3.13-acre Venice Division 6 site for a 4.66-acre site in West Los Angeles. 
ISSUE

Venice Division 6, MTA’s smallest and oldest division, is unable to efficiently operate at the level of service needed to meet its demand and does not have the capacity to expand.   As detailed in Attachment A, MTA has explored 45 replacement sites for this division in the western area of Los Angeles for over 20 years without success.   

MTA has received an offer that would allow relocation of Venice Division 6 to a larger location in an industrial area of West Los Angeles, construction of a state of the art facility designed to fit in to the surrounding community, and uninterrupted operation of service until the new facility is complete.    

The proposed Venice Division 6 land exchange was discussed at the March and April 2003 meetings, and the Board directed staff to provide additional information and preliminary analyses.  This information is included in Attachment B.              





POLICY IMPLICATIONS

MTA’s joint development policy allows the agency to consider unsolicited proposals, subject to Board approval, when the CEO determines that the proposal would be in MTA’s best interest.  While this is not a joint development project, as defined in the policy, it is a private/public partnership encouraged by that policy.  
In addition, the recommended action is consistent with MTA goals to improve bus service, increase agency accessibility and responsiveness, improve operating efficiency, and operate a clean fuel fleet. 




OPTIONS

Not to enter into an Exclusive Negotiation Agreement with RAD at this time and consider the  following four alternatives.  These alternatives are not recommended for the reasons stated below.
1. Sell the property outright and absorb the service at existing operating facilities.   The two other operating divisions within the Westside/Central Sector (West Hollywood Division 7 and Gateway Division 10) also need to find ways to increase their capacity in order to meet consent decree and other service demands.  Locating to another division outside the sector would produce many of the same inefficiencies in deadhead costs that are already experienced at the current location.  
2. Sell the property, find and build a new operating division.  It has been extremely difficult to find an alternate site of available or suitable land in the Westside area of Los Angeles.  Attachment A summarizes efforts over more than 20 years to locate suitable replacement sites.   Even if another site could be found, it will likely be more expensive, more disruptive to service, and take longer for the MTA to complete this project on its own than it would with the proposed transaction.
3. Issue an RFP and look for other development partners.   The key element to this transaction is the acquisition of a new property, which suits the MTA’s operational needs.  Therefore, it does not readily lend itself to a competitive process.  While developers have approached MTA about purchasing the current Division 6 location, to date none have been willing or able to locate a replacement site due to the limited number of available sites in the Westside/Central area that meet MTA criteria.
4. Remain at Division 6 for the foreseeable future.  By remaining at the current Venice location, MTA will continue to experience significant operating inefficiencies and challenges to meeting service demands.


FINANCIAL IMPACT

The recommended action will not impact the MTA’s FY 2003 or FY 2004 budget.  Once the Exclusive Negotiation Agreement is signed, staff will negotiate the financial terms of this transaction with the developer.  



DISCUSSION
Owned and operated for over 100 years by the MTA, and its predecessor agency RTD, Venice Division 6 sits on a 3.13-acre lot and has a maximum design capacity for only seventy-nine (79) 40-foot diesel buses.  It is not feasible to expand or bring CNG fueling to this site.  The current site results in a high-level of operating inefficiencies due to severe operating restrictions and limited service hours including no operation of late night or weekend service, no nighttime maintenance activities, limited use of compressed air tools, and restricted times for pull-outs and pull-ins.  
These restrictions cost MTA approximately $4.2 million annually in deadhead costs. Once diesel buses are phased out of the fleet, operating costs of fueling CNG buses off site for Division 6 are expected to increase by $2.5 million annually.   Relocation to a new, larger site, capable of 24-hour operation and CNG fueling, would be the most effective and efficient use of resources.  

The MTA has received a number of unsolicited inquiries regarding sale of this desirable property.    Inquirers were told the property could only be sold if a replacement site was provided which met MTA’s criteria related to boundary, size, location and other considerations.        
The most recent inquiries about the property came in July 2002.   RAD’s parent company, GTO Development Company, and another developer contacted MTA regarding the possibility of purchasing Venice Division 6.  In October 2002, MTA informed both developers that the agency would consider a proposal to exchange the property for another property located in the general West Los Angeles area that met the following criteria:  (1) capacity for 100-200 buses, (2) not located in a residential area, (3) access to major streets and arterials, (4) capable of constructing CNG fueling station, and (5) ability to operate 24 hours a day, 7 days a week.  A condition of the exchange would require the developer to construct a fully operational division to meet MTA specifications.  
RAD Jefferson responded in February 2003 with a land exchange proposal that identified a 4.66-acre property in West Los Angeles.  The other developer indicated he was no longer interested.
RAD has entered into an agreement with the current owner of the proposed replacement site and must be prepared to move forward with due diligence and acquisition of the replacement site by the end of May 2003 or he will lose his exclusive option to purchase the site.  While RAD would be assuming all the financial risk for this proposal, the proposed ENA would provide sufficient time for MTA and the developer to negotiate in good faith the terms of an Exchange Agreement.

The proposed replacement site in the City of Los Angeles is located south of the Santa Monica Freeway (I-10), southwest of the intersection of La Cienega and Jefferson Boulevards, at 3475 S. La Cienega Boulevard (a vicinity map is provided in Attachment C).  Despite this address, the property fronts entirely on Jefferson Boulevard, which would provide all ingress and egress.  The site was formerly used as a Sparklett's Water distribution facility but has been sitting vacant for several years.  Neighboring businesses in the development include a candy manufacturing facility and retail store, industrial paint manufacturing, fast food restaurant, discount retail store, and a furniture factory. 


 The front entrance of the nearest residential area, Cameo Woods, is located to the south across Rodeo Road, over 700 feet from the property’s southern edge.  

Staff visited and evaluated the replacement site on numerous occasions and feel that it meets the agency’s criteria.  Staff reviewed the qualifications of developer, RAD Jefferson, LLC and its parent, GTO Development Company, and found them to be qualified





 for the project.  RAD Jefferson is a local real estate company that focuses on residential development in the Venice Beach area.  GTO Development Company’s principals are Robert D’Elia, Managing Partner, and Peter Smith, Partner.  Development team partners include Shamrock Holdings (a Roy Disney Real Estate Company) and the City of Los Angeles Genesis Real Estate Fund.  



















NEXT STEPS
After execution of an Exclusive Negotiation Agreement with RAD Jefferson, LLC, MTA staff will negotiate in good faith over a three-month period to establish the terms of the land exchange, including financial arrangements and schedules for this development.  (Please see Attachment D, Sample Exclusive Negotiation Agreement).  

At the end of the negotiation period, staff will return to the Board for approval to execute the Exchange Agreements.  The Exchange Agreements shall describe the conditions precedent to the exchange, including without limitation, developer’s acquisition of the replacement site, environmental clearance of both sites, and other due diligence requirements
.
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Attachment A

Summary of Prior Relocation Efforts

MTA and its predecessor agency, RTD, have explored replacement sites for the Venice Division 6 operating facility for over 20 years.  MTA staff has completed a review of available file information and have interviewed involved staff regarding past relocation efforts.  The following summarizes the past relocation efforts conducted by MTA and RTD: 

1976 – RTD explores purchase of a Gas Company property located in Venice near Division 6.  The property was evaluated as a “satellite” facility of Division 6, but was not acquired due to lack of funding and the size of the property.

1983 – A Venice community group threatens litigation if the bus division is not relocated. RTD Board subsequently directs staff to study the possibility of relocating Division 6.

1984 – RTD Real Estate Department completes study that identified 14 replacement sites located within the western area of Los Angeles.  None of these sites were acquired due to availability, land use, zoning, community opposition, or environmental issues.

1985 – RTD receives funding commitment from LACTC to relocate Division 6. 

1985 through 1986 - RTD Real Estate Department completes second study that identified 9 more replacement sites located within the western area of Los Angeles.  Six additional sites were also studied during this time period. None of these sites were acquired due to availability, land use, zoning, political, or environmental issues.

1987 through 1996 – Available records and memorandums indicate that 15 additional replacement sites were evaluated within this time period.  None of the properties were ever acquired for the same reasons listed above.  

1997 – MTA Board directs Planning to explore the potential shut down of Division 6, thereby running all Division 6 coaches out of Divisions 7 and 10.  Planning issued a Receive and File report to Board in June 1997 that stated that shut down of Division 6 without replacement would add excessive deadhead costs to the agency and was not recommended.  However, Planning recommended that relocation of Division 6 would be a viable option.  

2003 – MTA staff completes review of all available file information regarding past relocation activities for Venice Division 6.  The study shows that 45 sites were located and evaluated by RTD or MTA staff between 1976 and the present.  The properties were located in the west side of Los Angeles (29 sites), Santa Monica (8 sites), Playa Vista (6 sites), and Culver City (2 sites).  None of these sites were ever acquired, mainly due to land use conflicts, community opposition, adverse environmental impacts, residential neighborhood concerns, size and availability of parcels, relocation issues, and lack of funding. 

In addition, Culver City Department of Transportation investigated and evaluated 25 sites in Culver City and surrounding areas in western Los Angeles in their efforts to develop a new bus facility.  They encountered many of the same challenges faced by MTA to find suitable property in this part of Los Angeles County.

Attachment B

Additional Information and Preliminary Analyses 

At the March and April meetings, the Board requested further information about community support and impacts of the potential project.   
Extensive community outreach to homeowner’s associations, neighborhoods and area businesses in both Los Angeles and Culver City will occur during negotiations with the developer and the required CEQA/NEPA environmental review of the project.   Traffic and noise impacts and appropriate mitigations will continue to be reviewed during negotiations and again in more detail during the environmental review process.  
To respond immediately to the Board’s requests, staff has already begun meeting with leaders of homeowner associations and businesses near the proposed site and elected officials and staff.  Additionally, staff prepared preliminary analyses of traffic and noise impacts based on available information.  This information is not intended to be complete or comprehensive, but to provide a short-term response to the Board requests.

Community Support
In the community meetings to date, both businesses and residences have responded positively to the concept of clean CNG fuel, that MTA operations will not contribute to traffic during rush hours, that ingress and egress will be from Jefferson Boulevard, and that the property will be improved.  Retail businesses have indicated that they would benefit from MTA employees who would patronize area stores, food establishments, and other services.  Residential neighbors remain interested in issues relating to noise, traffic and visual appearance yet appreciate the opportunity to be informed and have input in the design of the project.
Traffic
Due to the unique nature of MTA operations, buses and employee commuters would not add to congested traffic during rush hours in the vicinity of the proposed location.  While the facility would operate on a 24-hour basis, the bulk of employees would typically arrive in the very early morning hours and the majority of buses would leave the facility well before morning rush hour in order to be in service around Los Angeles.  Some buses would filter back during the mid-day period but would again leave the facility before 3:00 PM to be in service for the afternoon peak.  Most buses return to the division after the evening peak and into late night hours.

To confirm this, MTA staff recently conducted a preliminary traffic analysis at a division that operates on a 24-hour basis to determine actual peak timeframes for ingress and egress of buses, as well as employee and other vehicles at a typical MTA Division.  Over three days, between 4:00 AM and 10:00 PM, vehicle counts were documented.  The results indicate that morning and evening peaks for both bus and other vehicle traffic at the division do not occur during morning or evening rush hours (7:00 to 9:00 AM and 4:00 to 6:00 PM).  In fact, rush hour periods correspond to periods of low traffic activity at the division.

Noise
Based on the existing uses in the vicinity of the Jefferson site, ambient noise levels, distance from residences, and measurement of bus facility noise from Venice Division 6, staff does not believe that operations at the new site would significantly impact noise levels in the vicinity.

Noise sources at a bus division typically include engine ignition, idling engines, back-up alarms, public address systems, and tool noise.  Previous noise studies at Venice Division 6 indicated levels of 70 decibels approximately 50 to 100 feet from the noise sources.  Ambient noise levels in the adjacent residential areas of Venice range from 57 to 67 decibels.  City of Los Angeles guidelines are 50 to 65 decibels for residential areas (Los Angeles Municipal Code).

Noise from a point source is reduced over distance.  MTA Environmental Compliance staff used the noise data obtained from measurements at Venice Division 6 and published formulas for calculation of noise reduction over distance to estimate the potential for noise impacts to communities near the proposed site.  The results of this study indicate that the residents nearest to the proposed Jefferson site – 770 feet south to Cameo Woods and 985 feet east -- would experience up to 50 decibels from the proposed site.  These figures are within the City of Los Angeles guidelines and below typical residential area ambient levels.

Any noise from the proposed facility would be further reduced by a perimeter wall, landscaping, materials that absorb or deflect noise, and siting of structures.
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Vicinity Map
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ATTACHMENT D

DRAFT 5/14/03


Sample Exclusive Negotiation Agreement
This agreement is made as of the Effective Date (defined in Section 14 below) by and between RAD JEFFERSON, LLC, a California limited liability corporation (the “Developer”), and the LOS ANGELES COUNTY METROPOLITAN TRANSPORTATION AUTHORITY (“MTA”).

RECITALS
A. The MTA owns a 3.125 acre site located in the City of Los Angeles and depicted in Exhibit “A” attached hereto (the “MTA Site”).  The MTA Site is currently used for the operation of its Metro Bus Division known as Division 6.

B. The DEVELOPER has an option to purchase a 4.66 acre site located in the City of Los Angeles and depicted in Exhibit “B” attached hereto (the “Developer Site”).  The MTA Site and the Developer Site shall collectively be referred to as the “Sites”.   

C. The DEVELOPER has submitted a proposal where DEVELOPER will design and build to suit a new bus facility ( including bus parking, employee parking, a maintenance building, a transportation building, bus maintenance equipment and a fare retrieval/vault house) in accordance with MTA’s specifications on the Developer Site (the “Project”) and then exchange the Developer Site, including the Project, for the MTA Site (the “Exchange”). 

D. On May __, 2003, the MTA Board of Directors authorized execution of an agreement providing for a 90-day exclusive right to negotiate period for the purpose of negotiating the terms of and preparing an exchange agreement and such other documents necessary to document this Exchange (collectively, the “Exchange Agreements”).  

E. MTA and the DEVELOPER (the “Parties”) desire to develop the Developer Site with the Project and consummate the Exchange.

The Parties agree to negotiate exclusively and in good faith to enter into the Exchange Agreements upon the following terms and conditions:

1. Agreement to Negotiate Exclusively: Good Faith Negotiations.
The MTA agrees that, during the Negotiation Period (as defined in Section 2 below) and provided that DEVELOPER is not in default of its obligations under this Agreement, MTA shall negotiate exclusively and in good faith with DEVELOPER to the terms of the Exchange Agreements including the rights and obligations of the Parties respecting the development of the Developer Site and the Exchange.  During the negotiation period, MTA shall not solicit or entertain offers or proposals from other parties concerning the MTA Site and DEVELOPER shall not solicit or entertain offers or proposals from other parties concerning the Developer Site.  MTA acknowledges that DEVELOPER may, from time to time, be contacted by other developers respecting the Developer Site and that such contact is expressly permitted so long as DEVELOPER does not initiate the contact and indicates to such other parties that DEVELOPER has executed this Agreement with MTA and that DEVELOPER is unable to discuss anything concerning these negotiations with the MTA, entertain any offer or proposals, or negotiate with any other developer until this Agreement expires or is terminated, as provided in Section 2 below.  DEVELOPER acknowledges that MTA may, from time to time, be contacted by other developers respecting the MTA Site and that such contact is expressly permitted so long as MTA does not initiate the contact and indicates to such other developers that the MTA has executed this Agreement with DEVELOPER and that the MTA is unable to discuss anything concerning these negotiations with DEVELOPER, entertain any offer or proposals, or negotiate with any other developer until this Agreement expires or is terminated, as provided in Section 2 below.  DEVELOPER also acknowledges that MTA may consider other alternative methods of obtaining a MTA bus operating division which do not involve any other developer (an “In House Development Alternative”) and that MTA may decide to pursue one of the In House Development Alternatives rather than the Exchange.  [DEVELOPER further acknowledges that certain members of the community around the Developer Site has raised concerns about the use of the Developer Site as an MTA bus operating division.  MTA is evaluating the Developer Site in light of these community concerns.]

The Parties agree, in consideration of this Agreement, to negotiate in good faith with each other with respect to the proposed Project and the Exchange to be included in the Exchange Agreements and to cooperate in the preparation thereof.  The Parties shall provide each other with any information regarding their respective Sites or the Project that may be reasonably requested by the other Party.  

2. Period of Negotiation.

The Parties agree to negotiate in good faith for a period (the "Negotiation Period") of 90 days from the Effective Date , as defined in Section 14 hereof.  If the Parties have not obtained approval from their respective boards to execute the Exchange Agreements by a date no later than the last day of the Negotiation Period, then this Agreement shall automatically terminate, provided, however, that the Parties may mutually agree to extend the term of this Agreement for an additional period of up to three months, subject to MTA Board approval.  If the Parties cannot agree upon such an extension, this Agreement shall automatically terminate.


Upon termination of this Agreement, any interest that DEVELOPER may have hereunder shall cease and the MTA shall have the right to thereafter develop or dispose of the MTA Site as it shall determine appropriate in its sole discretion and the DEVELOPER shall have the right to thereafter develop or dispose of the Developer Site as it shall determine appropriate in its sole discretion.


This Agreement may also be terminated if the Parties agree in writing that a successful consummation of the negotiations is impossible.

3. Test and Surveys.

During the Negotiation Period, DEVELOPER shall conduct such tests, surveys, and other analyses, including without limitation, a Phase 1 environmental report and, if necessary, a Phase 2 environmental report, and a geotechnical report and such other analyses as the MTA deems reasonably necessary (collectively, the “Developer Site Environmental Tests”) to determine the feasibility of designing and constructing the Project on the Developer Site and DEVELOPER shall complete such Developer Site Environmental Tests  as promptly as reasonably possible within the Negotiation Period.  In addition, DEVELOPER may conduct such tests, surveys, and other analyses, including without limitation, a Phase 1 environmental report and, if necessary, a Phase 2 environmental report (collectively, “MTA Site Environmental Tests”), to determine the environmental condition of the MTA Site.  Developer shall notify MTA when it will conduct the Developer Site Environmental Tests and the MTA Site Environmental Tests and MTA shall have the right to be present during the Developer Site Environmental Tests and the Developer Site Environmental Tests for the purpose of observing such testing or taking split samples and performing such other related activities as MTA deems necessary.  DEVELOPER shall provide MTA with copies of all reports and information resulting from such Developer Site Environmental Tests  and MTA Site Environmental Tests.    For these purposes, the MTA shall provide to DEVELOPER, its agents, and representatives, pursuant to a right of entry agreement, the right to enter onto the MTA Site and to conduct such MTA Site Environmental Tests.  Within five (5) business days after the Effective Date, MTA shall provide to DEVELOPER any existing reports and/or studies resulting from MTA Site Environmental Tests prior to the Effective Date in its possession for Developer’s information only.    In addition, DEVELOPER shall have the right to enter the MTA Site conduct civil surveys, soils analysis, shade and shadow analyses, architectural analysis and other tests and analyses as DEVELOPER deems reasonably necessary and as approved by the MTA to determine the feasibility of developing the MTA Site subject to the terms of a right of entry agreement to be entered into by the parties.  The right of entry agreement will recognize that the MTA Site is an active Metro Bus operation area, and DEVELOPER shall take all reasonable efforts to ensure that such Tests shall not interfere with the Metro Bus operation or other MTA activities on the MTA Site.  Further, the right of entry agreement shall contain an  indemnity  and hold harmless provision subject to the mutual agreement of the partiesDeveloper shall present MTA with evidence of a commercial general liability insurance policy in an amount of at least $2 million dollars, naming the MTA as additional insured.  The insurance policy shall cover all liability and property damage arising from DEVELOPER’s employees’ or representatives’ presence on the MTA Site during the MTA Site EnvironmentalTests.  

4. Essential Terms.

DEVELOPER’s obligations shall be as specifically set forth in the Exchange Agreements and shall include without limitation all of the following:

a)
DEVELOPER shall acquire the Developer Site in fee at its own cost and assume all risks of acquisition.

b)
DEVELOPER shall design and cause to be constructed the Project in accordance with MTA’s specifications established pursuant to procedures to be agreed upon and included in the Exchange Agreements, and in compliance with all requirements and regulations of the City of Los Angeles and other public agencies having jurisdiction, including without limitation, obtaining environmental clearance under CEQA and NEPA.  In connection with the preparation of applicable CEQA and NEPA documents, MTA shall act as lead agency.

c)
DEVELOPER shall supervise construction of all improvements comprising the Project, the completion of which shall be (i) overseen by DEVELOPER upon terms mutually agreeable to the Parties, and (ii) free of mechanics’ liens. 

d)
.  DEVELOPER shall provide assurances that Developer has the financial capability to perform its obligations under the Exchange Agreements. 

e)
The design and development specifics for the Project and scope of

development, schedule of performance and other documents regulating the progress of the Project shall be specified in the Exchange Agreements between the DEVELOPER and the MTA.  

f)
If negotiations result in a Exchange Agreements, the Exchange Agreements shall be executed and delivered  by the MTA provided the MTA Board has approved  and authorized staff to execute and deliver the Exchange Agreements. The Exchange Agreement shall describe the conditions precedent to the exchange, including, without limitation, Developer’s acquisition of the Developer’s Site, environmental clearance of both Sites and completion of other due diligence requirements.  

g)
DEVELOPER’s obligation to pay for the Developer Site and the design and construction of the Project shall be capped at an amount equal to the purchase price for the MTA Site, unless specifically agreed to otherwise by the Parties. 


g)
Pursuant to the Exchange Agreements, upon completion and acceptance of the all condition precedents contained therein, DEVELOPER shall convey ownership of the Developer Site and the Project to MTA and , MTA shall convey ownership of the MTA Site to DEVELOPER. 

5. Topics for Negotiation.

The topics for negotiation shall include, among other things: 

q) Purchase price for the MTA Site;

r) Allocation of costs and expenses between the parties and DEVELOPER’s allowable costs to be applied against the purchase price for the MTA Site. :Such costs and expenses to be discussed by the parties include, without limitation,  land acquisition, appraisal, environmental testing, review and remediation, site testing, architectural, engineering, surveying, demolition, grading, conditions of approval, including all required offsite improvements, permitting application and plan check fees, construction hard costs, and construction management;

s) Project budget; 

t) MTA’s contribution, if any, to the construction cost of the Project;

u) the schedule of performance; 

v) Right of Entry terms for Developer’s due diligence on the MTA Site prior to closing of the Exchange; 

w) Site layout and conceptual architectural design plans for the Project per MTA specifications;

x) Aesthetic considerations and public art program, if applicable;

y) Quality and type of construction; 

z) Means of ensuring a reasonably seamless transition of the Metro Bus Division 6 operation from the MTA Site to the Developer Site upon completion of the Project; 

aa) Environmental responsibilities at the MTA Site and the Developer Site, including, without limitation abatement of hazardous substances; [DISCUSS WITH CLIENT]

ab) DEVELOPER’s assignment of warranties by its contractor related to construction defects in the Project which may affect the integrity of the Project for MTA’s intended use; 

ac) Public benefits program, to be negotiated in consultation with the community;

ad) Contingencies to closing the Exchange; 

ae) Termination provisions; and

af) Demolition responsibility for both sites, if applicable.

6.
Deposit
Prior to and as a condition precedent to the execution of this Agreement by 

the MTA, DEVELOPER shall be required to pay to the MTA a good faith deposit (“Deposit”) in the amount of THIRTY-FIVE THOUSAND DOLLARS ($35,000) in the form of cash or certified check in two installments to ensure that DEVELOPER will proceed diligently and in good faith to negotiate and perform all of DEVELOPER’s obligations under this Agreement and the Exchange Agreements.  The first installment of $17,500 shall be due upon execution of this Agreement.  The second installment of $17,500 shall be due upon execution of the Exchange Agreements.  The MTA shall use the Deposit to pay for MTA’s third party costs including payment of consultation fees to perform financial analysis, negotiations, appraisals, and appropriate services.  

If this Agreement is terminated without execution of the Exchange Agreements and so long as the DEVELOPER has demonstrated a good faith effort in attempting to fulfill the DEVELOPER’s Responsibilities described in Section 12, then if third party costs exceed $17,500, the DEVELOPER shall pay MTA an amount to cover such excess costs up to the remaining Deposit of $17,500; or if third party costs are less than $17,500, then the MTA shall refund the amount of Deposit remaining after deducting any third party costs.  If the Exchange Agreements are executed, then the DEVELOPER shall pay MTA the second installment of the Deposit and the MTA shall retain the remaining balance of the Deposit, if any.   In the event the MTA elects to retain the Deposit, the Deposit shall be credited against DEVELOPER’s obligations to the MTA pursuant to the provisions of the Exchange Agreements.

7.
Broker’s Fees.


The Parties represent and warrant to each other that no broker or finder has been engaged or is in anyway connected with the transactions contemplated by this Agreement, Developer shall be solely responsible for payment of any commission or finder’s fee to Developer’s Broker pursuant to separate agreement.  In the event any other claim for brokers’ or finders’ fees is made in connection with the transactions contemplated by this Agreement, the Party upon whose statement, representation or agreement the claim is made shall indemnify, save harmless and defend the other Parties from and against such claims.

8.
Assignment.
As a condition to any proposed assignment of this Agreement, DEVELOPER shall be required to make full disclosure to the MTA of the principals, officers, stockholders, partners, etc., and all other pertinent information concerning the assignee of DEVELOPER and its associates.


Except as to an assignment to an entity controlled or wholly owned by DEVELOPER, or a limited partnership in which DEVELOPER is a general partner, or a limited liability company, a manager or managing member of which is directly controlled or owned by Robert D'Elia, for which the MTA’s consent is not required, no assignment by DEVELOPER of its rights and obligations hereunder shall be made without the express written consent of the MTA, which consent shall be given or withheld at the sole discretion of the MTA.  For purposes of the foregoing, "control" means that a party has the right to direct the day to day operations of an entity, and "Owned" means that a party owns, directly or indirectly, at least 50% of the economic interest in the entity.  Upon any permitted assignment by the DEVELOPER of its rights and obligations hereunder, DEVELOPER and the permitted assignee shall execute a written assignment agreement and the succeeding entity shall be deemed DEVELOPER for all purposes under this Agreement.   Notwithstanding anything which may be or appear to be herein to the contrary, no assignment hereof by DEVELOPER shall relieve DEVELOPER of its obligations under this Agreement unless specifically agreed to in writing by MTA.


DEVELOPER shall, along with any request for approval of any assignments hereof, deliver to MTA the most recent financial statement and/or the financial statements of the assignee.  MTA understands and acknowledges the propriety nature of said information and, to the extent permitted by law, agree not to disclose said information to any person or entity other than representatives of the MTA or their consultants, having a need to know.

MTA shall not assess a fee for its approval of any assignment, except to the extent that it incurs direct third party expenses, consultant or legal fees related to approval of the assignment in which event the fee shall not exceed the total of the direct costs incurred by the MTA related to approval of the assignment.

9.
MTA Obligations.
Within five (5) business days after the Effective Date, MTA shall deliver all MTA Site Environmental Test reports and studies in its possession to DEVELOPER.  During the Term of this Agreement, MTA shall deliver, within five business days after receipt of written request thereof, any existing MTA-owned information, studies, reports, site  plans or other documents in its possession which DEVELOPER may reasonably request relating to the MTA Site.  The Parties shall cooperate to ensure timely review and revision of any DEVELOPER documents or plans.  


This Agreement is an agreement to enter into a period of exclusive negotiations according to the terms hereof.  MTA expressly reserves the right to decline to enter into an Exchange Agreement in the event the Parties fail to negotiate agreements to the satisfaction of MTA.  Except as expressly provided in this Agreement MTA shall have no obligations or duties hereunder and no liability whatsoever in the event the Parties fail to timely execute the Exchange Agreements.


Except as expressly agreed to by MTA in the Exchange Agreements, DEVELOPER acknowledges and agrees that MTA has not agreed to fund, subsidize or otherwise financially contribute in any manner toward the development of the Project. 

By executing this Agreement, MTA is not committing to or agreeing to undertake: (i) disposition of land to DEVELOPER; or (ii) any other acts or activities requiring the subsequent independent exercise of discretion by MTA.  


The Parties recognize that one or more of the conditions to DEVELOPER’s proposal set forth herein may fail to be met as a result of subsequent studies, reviews and proceedings invoking the excercise of discretion by MTA or any public agency having regulatory jurisdiction.

10.
Non-Liability of MTA Officials and Employees.

Without limiting the provisions set forth herein, no member, official, representative, director, attorney, or employee of MTA shall be personally liable to DEVELOPER or any successor in interest, in the event of any default or breach by the MTA of any obligations under the terms of this Agreement, or of any amount which may become due to DEVELOPER or to its successor under the terms of this Agreement.

11.
Plans, Reports, Studies and Investigation.

As reasonably requested by MTA, DEVELOPER shall provide without cost or expense to MTA copies of all plans, reports, studies, or investigations (collectively, “Plans”) prepared by or on behalf of DEVELOPER which the DEVELOPER owns or controls with respect to the Developer Site, and/or the Project.  All Plans shall be prepared at DEVELOPER’s sole cost and expense, and DEVELOPER agrees to indemnify, defend and hold harmless the MTA and its representatives, employees, officials, directors, attorneys, successors and assigns (collectively, “Representatives”) from any losses, liability, claims, causes of action, injury or expense, including without limitation, reasonable attorneys’ fees and costs (collectively, “Loss and Liabilities”) arising from or in any way related to the cost of preparation of such Plans.  

12.
DEVELOPER’s Responsibilities and Obligations.
Without limiting any other provision of this Agreement, during the period of negotiations hereunder, DEVELOPER, at its sole cost and expense, except as expressly provided herein, shall prepare and submit the following documents and perform the following acts all in furtherance of the negotiation process:

a.  Submittals.  MTA and all agencies having regulatory jurisdiction will require planning and design approval for the Project.  DEVELOPER shall meet with representatives of the MTA to review and come to a clear understanding of the planning and design criteria required by it and other agencies. 

1.  DEVELOPER, within 45 days after execution of this Agreement (subject to receipt of all plans and studies requested by DEVELOPER of the MTA, pursuant to Section 10), shall submit to MTA the following:

(a)  Evidence of DEVELOPER’s control of the Developer Site.  Evidence may be an agreement relating to the acquisition of the Developer Site. 

(b)  Revised or updated Project design concept plan, including a site plan and sections as necessary to describe the proposed scope and schedule.

(c)  Project development schedule including milestones for site control, design, environment/entitlement, construction and completion.

(d)  Financing plan for the Project.  The financing plan shall include a detailed statement of the overall estimated costs of construction and, to the extent it is then available: i) the source and availability of equity capital, and ii) construction and financing.  

b.  Design Review.  MTA and all agencies having regulatory jurisdiction will require planning and design approval for the Project.  DEVELOPER shall meet with representatives of the MTA to review and come to a clear understanding of the planning and design criteria required by MTA.

c.  Further Information.  The MTA reserves the right at any time to request from DEVELOPER additional or updated information including data and commitments to ascertain the depth of the DEVELOPER’s capability to develop the Developer Site expeditiously.  The MTA will provide a reasonable time for DEVELOPER to submit such additional information.

d.  Environmental Issues.  DEVELOPER shall bear all costs incurred as a result of compliance with the California Environmental Quality Act and the National Environmental Protection Act, including, but not limited to, preparation of an environmental impact report or any other required studies or documents.  DEVELOPER shall also bear all costs associated with responding to or defending against claims that may be filed against itself or MTA in connection with such environmental studies or documents; provided, however, DEVELOPER shall have the right, exercisable in its sole discretion following the commencment of such litigation and after good faith discussions with the MTA, to elect not to litigate any such claims and terminate this Agreement or the Exchange Agreements; provided, further, Developer remains responsible for any costs and attorneys fees to conclude such litigation and pay any court ordered costs. 
13.
Effective Date.
This Agreement shall be deemed effective upon the date on which this Agreement is executed and delivered by both Parties (the “Effective Date”).

14.
Entire Agreement: Attorneys’ fees.
This Agreement represents the entire agreement of the Parties with respect to the matters set forth herein.  This Agreement may not be amended except in writing signed by all of the Parties hereunder.  If any Party brings an action or files a proceeding in connection with the enforcement of its respective rights or as a consequence of any breach by another Party of its obligations hereunder, then the prevailing Party in such action or proceeding shall be entitled to have its reasonable attorney’s fees and costs paid by the losing Party.

15.
Covenant Against Discrimination.
DEVELOPER shall not discriminate against nor segregate any person, or group of persons on account of race, color, religion, creed, national origin, ancestry, sex, sexual preference/orientation, age, disability, medical condition, Acquired Immune Deficiency Syndrome (AIDS) acquired or perceived, retaliation for having filed a discrimination complaint, or marital status in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the `Developer Site and the MTA Site, nor shall the DEVELOPER establish or permit any such practice or practices of discrimination or segregation in the selection, location, number, use, or occupancy of tenants, lessees, subtenants, subleases or vendees of the Developer Site and the MTA Site.

16.
Notices.
All notices required or permitted hereunder shall be delivered in person, by overnight courier, or by registered or certified mail, postage prepaid, return receipt requested to such Party at its address shown below, or to any other place designated in writing by such Party.


MTA:

Los Angeles County Metropolitan Transportation Authority




One Gateway Plaza




Los Angeles, CA 90012-2952




Attention:
Velma Marshall






Director of Real Estate






(213) 922-2415 






(213) 922-2440 (FAX)


With copy to:
Office of the County Counsel




One Gateway Plaza, 24th Floor




Los Angeles, CA 90012-2932




Attention:
Joyce L. Chang






Principal Deputy County Counsel






(213) 922-2502






(213) 922-2531 (FAX)


DEVELOPER: RAD Jefferson, LLC




c/o GTO Management, LLC




2665 Main St., Suite 220-B




Santa Monica, CA 90405




Attention:
Mr. Robert D'Elia



(310) 399-4474



(310) 399-3934 (FAX)


With copy to:
Allen Matkins Leck Gamble & Mallory LLP




515 South Figueroa Street, #700




Los Angeles, CA 90071




Attention:
Michael J. Kiely






(213) 622-5555






(213) 620-8816 (FAX)


Any such notice shall be deemed received upon delivery, if delivered personally,  the next business day after delivery by a courier, if delivered by courier, and three (3) days after deposit into the United States Mail, if delivered by registered or certified mail.

IN WITNESS WHEREOF, the MTA and DEVELOPER have signed this Agreement as of the dates set forth below.

MTA:

LOS ANGELES COUNTY METROPOLITAN TRANSPORTATION AUTHORITY

By: _____________________________________________________________

ROGER SNOBLE




Date


Chief Executive Officer

DEVELOPER:

RAD Jefferson, LLC

By:  ____________________________________________________________


Name:  ROBERT P. D’ELIA

             

Date


Title:

Approved as to form:

Lloyd W. Pellman

County Counsel

By: ____________________________________________________________

Joyce L. Chang




Date

Principal Deputy County Counsel

Approved as to form:

Allen, Matkins, Leck, Gamble & Mallory, LLP

By: ____________________________________________________________

Michael J. Kiely





Date

Counsel for DEVELOPER
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