MTA BOARD

MAY 22, 2003

SUBJECT:   DISMISSAL OF CONDEMNATION CASE 

                      SAN FERNANDO VALLEY METRO RAPIDWAY PROJECT

ACTION:     APPROVE DISMISSAL OF CONDEMNATION CASE INVOLVING PARCEL NO. 1813 

RECOMMENDATION
Dismiss the Los Angeles Superior Court Case No. BC 290857 filed against Errol and Marilyn D. Segal Living Trust dba Active Recycling Company, Inc., to condemn the property located at 14300 Bessemer Street, Los Angeles. 

RATIONALE

Parcel No. 1813 located at 14300 Bessemer Street, (“Subject Property”) was originally approved for acquisition at the October 24, 2002 Board meeting.  Negotiations to acquire the parcel were not successful and the Board adopted a Resolution of Necessity to Condemn the parcel at its January 23, 2003 meeting.  Outside counsel filed the condemnation case on March 14, 2003 and the amount of probable compensation was deposited with the Superior Court.  An Order for Possession was obtained which becomes effective on June 17, 2003.

The Property Owner (“Segal”) operates a recycling center (Active Recycling Center [“Active”]) on the Subject Property.  Due to the nature of the business and the City of Los Angeles’ zoning restrictions, it has been discovered that there are a very limited number of locations in which Active Recycling can relocate to within the City of Los Angeles and specifically, the Van Nuys area where the business is currently operating.  In light of this reality, MTA staff re-evaluated the need for the Subject Property. Staff took into account the greatest public good and least private injury, they reviewed the Final Environmental Impact Report (“FEIR”) commitments and Project requirements and have determined that the Project can proceed without acquiring the Subject Property.

The owner of Parcel 1813 leased an adjacent parcel from MTA (“Leased Property”). The recycling business operated on both the Subject Property and the Leased Property.  Due to the nature of the improvements on the Leased Property, it was deemed necessary for the Subject Property to be acquired so as not to adversely impact the 

business operation once the Leased Property was returned to MTA.  However, it has been determined that the building straddling both the Leased Property and the Subject 

Property can be easily moved or removed without significantly impacting the operation of the business.  The Project can be constructed as designed with only the requirement to terminate the Leased Property.

FINANCIAL IMPACT

If MTA acts to dismiss the eminent domain proceedings, it will be liable for the owner’s litigation expenses to date pursuant to CCP Section 1268.610.  If the business is displaced pursuant to the Order for Possession, MTA will become liable for all damages proximately caused, pursuant to CCP Section 1268.620.  These damages may include a total loss of goodwill as alleged by the business.  The amount previously deposited by MTA to acquire the parcels will be refunded by the Superior Court less any litigation expenses claimed by the owner.

ALTERNATIVE CONSIDERED
The alternative to dismissing the case is to allow the Order for Possession to become effective on June 17, 2003 and continue with the eminent domain case.  This is not recommended in light of the fact that the business will likely suffer significant damage as a result of its difficulty in finding a replacement site due to zoning restrictions.  The Project can be constructed and operated in compliance with the requirements of the adopted FEIR without the acquisition of this parcel.
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