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MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF PETITION FOR A WRIT OF MANDATE 

I. INTRODUCTION 

II. FACTUAL BACKGROUND 

III. THE LEGISLATURE HAS A DUTY TO CONSIDER 
ALLOCATING GAS TAX FUNDS FOR MASS TRANSIT 

A. The Legislature Presently Refuses to 
Consider Using Funds SUbJect to 
Article XXVI For Any Purpose Other 
Than Roads Designed For Automobiles, 
Trucks and Buses. 

B. The Legislature's Interpretation of 
the Phrase "For Highwa~ Purposes 11 in 
Article XXVI is Invali . 

1 . . Article XXVI adopted the pre
vai1inq definition of "hiqhway." 

2. The "existing law" at the time 
Article XXVI was adopted defined 
a highway as any public wav. 

3. The Leqislature itself has used 
"highway" in the broad sense re
quired by Long Beach v. Payne. 

4. The purpose of Article XXVI was 
to prevent diversion of fuel tax 
and other motor vehicle taxes 
from transportation needs to the 
state general fund. 

5. This Court has consistently 
reaffirmed its broad 
definition of "highway." 

c. ?urnrn~ and Conclusion 

IV. THE CALIFORNIA HIGHWAY COMMISSION HAS A 
DUTY TO CONSIDER ADOPTING RAPID TRANSIT 
AND ALTERNATIVE TRANSPORTATION SYSTEMS 
AS STATE HIGHWAYS 
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A. Introduction: The Statutory Framework 

B. The Streets and Highways Code 
Incorporates the Payne Definition of 
Hiqhway. 

1. The word "highway" in the 1935 
Streets and Highways Code was 
carried over from the 1923 
Vehicle Act. 

2. The definition of "highway" has 
remained the same through succeedinq 
amendments to the Streets and 
Highways Code. 

C. The Commission is Violatinq the Command 
~~streets and Highwaas Code §75.7 1n 
Fa1ling to Consider A opting Rapid 
Transit Systems as State Highways. 

D. ~umrnary and Conclusion 

V. THE ATTORNEY GENERAL'S OPINION ON WHICH 
RESPONDENTS PURPORT TO RELY FOR THEIR 
REFUSAL TO CONSIDER MASS RAPID TRANSIT 
AS A HIGHWAY PURPOSE IGNORES APPLICA~LE 
CASE LAW, BUT ITS LOGIC SUPPORTS 
PETITIONERS 

A. The Attorney General's Opinion 
Has No Basis In California Law. 

B. The Attorney General's Conclusion that 
Bicycle Lanes or Trails May Serve a 
"Highway Purpose" is Equally Applicable 
to Mass Rapid Transit Systems. 

VI. THE WRIT OF MANDATE IS THE APPROPRIATE REMEDY 
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A. Respondents have a Clear, Present 
Duty to Consider Requests for Moneys 
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3 

IN THE 

SUPREME COUR'r OF TilE STATE OF CALIFORNIA 

4 THOHAS BRADLEY, Mayor of the City of Los ) 
Angeles; EDMUND D. EDELMAN, a Councilman ) 

5 in the City of Los Angeles; CITY OF ) 
RIVERSIDE, a municipal corporation, ) 

6 ) 
Petitioners, ) NO. 

7 ) 
v. ) 

8 ) 
CALIFORNIA HIGHWAY COfJIMISSION; CALIFORNIA) PETITION FOR A 

9 STATE LEGISLATURE; CALIFORNIA DEPARTMENT ) WRIT OF MANDATE 
OF TRANSPORTATION; JAMES A. MOE, in his ) 

10 official capacity as Director of Califor-) 
nia Department of Transportation; CALI- ) 

11 FORNIA STATE TRANSPORTATION BOARD; ) 
HOUSTON I. FLOURNOY, in his official ) 

12 capacity as California State Controller, ) 
) 

13 Respondents. ) ______________________________________ ) 
14 

15 TO THE HONORABLE JUSTICE DONALD RICHARD WRIGHT, CHIEF JUSTICE, 

16 1\..'JD TO THE HONORABLE ASSOCIATE JUSTICES: 

17 Petitioners Thomas Bradley, Mayor of the City of Los 

18 Angeles, Edmund D. Edelman, a Councilman in the City of Los 

19 Angeles, and the City of Riverside, petition the Honorable Chief 

20 Justice Donald Richard Wright and the Associate Justices of the 

21 Supreme Court of the State of California for a writ of mandate 

22 directed to respondents California Highway Commission; California 

23 State Legislature; California Department of Transportation; 

24 ,Tames A. Moe in his official capacity as Director of California 

25 Department of Transportation; California State Transportation 

26 Board; Houston I. Flournoy in his official capacity as California 

27 State Controller (hereinafter "respondents"), and each of them. 

28 Ill 



1 I 

2 This action seeks a writ of mandate directing respon-

3 dents to consider requests for funds governed by Article XXVI, 

4 §§1,2 of the California Constitution (hereinafter "Article XXVI"), 

5 by interested county and city governmental entities and to make 

6 said funds available in appropriate cases for use in the develop-

7 mcnt and maintenance of mass rapid transit and other alternative 

8 transportation systems. Respondents have refused to make funds 

9 governed by Article XXVI available to county and city govern-

10 mental entities for any use other than the building and 

11 maintenance of streets, roads and freeways designed to carry 

12 motor vehicles (cars, trucks and buses) and structures directly 

13 incident thereto. They have taken the position that the language 

14 and purpose of Article XXVI prohibits the use of these funds 

15 for any purpose other than the development of such streets, 

16 roads, freeways or structures directly incident thereto. Exhibits 

17 "4" and "5" hereto. Petitioners contend that such a restricted 

18 interpretation of the meaning and purpose of Article XXVI is 

19 erroneous, and that Article XXVI in fact contemplates the use 

20 of moneys from gas taxes and vehicle registration fees for the 

21 development and maintenance of any public thoroughfare open to 

22 public use, including mass rapid transit and other alternative 

23 transportation systems. 

24 Respondents possess the duty and the authority under 

25 Article XXVI to consider requests by cities and counties for the 

26 use of these moneys for development of any public thoroughfare 

27 open to public use, including mass rapid transit and other 

28 alternative transportation systems, and to make said funds 

-2-



l available in appropriate cases, which authority they refuse to 

2 exercise and which duty they refuse to perform. The failure of 

3 respondents to fulfill this duty has retarded the development 

4 of mass rapid transit and other alternative transportation 

5 systems designed to alleviate problems of air pollution, traffic 

6 congestion and urban sprawl and to reduce the amount of energy 

7 consumed by transportation and therefore to help alleviate the 

8 energy problems now faced by this county and is now seriously 

9 hindering efforts of petitioner City of Riverside, the City of 

10 Los Angeles and other cities to comply with the dictates of the 

11 Clean Air Act of 1970, 42 u.s.c. §1857. 

12 

13 1 II 

14 1 This action is properly brought in the California 

15 Supreme Court as a matter of original jurisdiction because the 

16 issue presented is of great public importance and concern and 

17 must be quickly resolved. Solutions to the problems of urban 

18 transportation vitally affect the public interest. At this 

19 

20 I 

time, city and county government entities are in urgent need of 

sources of funds for the development of mass rapid transit and 

21 other alternative transportation systems. The Clean Air Act of 

22 1970, 42 u.s.c. §1857, requires that by 1977, the healthful air 

23 quality levels mandated by that Act must be achieved. Pursuant 

24 thereto, the United States Environmental Protection Agency 

25 (hereinafter "EPA") has proposed and will adopt regulations 

26 that require automobile traffic in the South Coast Air Quality 

27 Control Basin (in which all petitioners reside) to be reduced by up 

28 to 90%. 
= 

A variety of measures, including reservation of freeway 

-3 -



1 lanes for muss transit and carpools, reduction in parkinq 

2 spaces, and rationing of gas to distributors within thP reqion 

3 will be required to make these proposals work. However, EPA. 

4 has pointed out that the statutory mandate cannot be achieved 

5 unless alternative public transit systems are made available 

6 .without delay. 38 Fed. Reg. 17683 (July 2, 1973). 

7 Air pollution and transportation problems have reached 

8 crisis proportions. On July 26, 1973, for example, the EPA 

9 asked all federal offices in Los Angeles, San Bernardino and 

10 Riverside counties voluntarily to close for the day in order to 

11 prevent air pollution from reaching even more dangerous levels. 

12 The design and construction and maintenance of mass rapid transit 

13 systems is a lengthy process which must begin now if solutions 

14 to this crisis are to be found. However, the large sums of 

15 money needed for such systems are difficult to secure. Funds 

16 which at this moment should be available for use by cities and 

17 counties to solve their pollution and transportation problems, 

18 are being withheld by respondents because of their misinterpre-

19 tation of Article XXVI. Petitioners ask this Court to issue 

20 

21 

22 

23 

24 

25 

26 

27 
I 28 1 
I 

its writ of mandate requiring respondents to consider requests 

for the use of moneys governed by Article XXVI in the develop-

mcnt of alternative transportation systems, including mass rapid 

transit,and to allocate moneys governed by Article XXVI for such 

purposes in all appropriate cases, and to inform all county and 

city governmental entities throughout the state by public 

announcement that all such requests will be considered on their 

merits. 

Ill 
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1 III 

2 Petitioner 'l'IIOMJ\S DRJ\DLEY, Mayor of the city of Lo!> 

3 t\n,Jele ~ l, has long been vitally interested in the creation of a 

4 mass rapid transit system in the Los Angeles area. He mas made 

12 

13 

14 I 

15 

16 
I 

17 1 

18 

19 

the development of such a transportation system for the South 

Coast Basin an item of highest priority in his administration. 

Without access to funds governed by Article XXVI, his efforts, 

as both a city official and a citizen, to secure a solution to 

Los Angeles' pollution and transportation problems will be im

paired. He is thus adversely affected by respondents' failure 

to perform their official duty. He testified before the EPA 

on March 6, 1973, that the development of a mass rapid transit 

system is necessary if the City of Los Angeles is to comply with 

the demands imposed on it by the Clean Air Act, and stated that 

without funds from gas taxes and vehicle registration fees, the 

City will find it impossible to timely develop such a system. 

IV 

Petitioner EDMUND D. EDELMAN has been a City Council-

20 man in the City of Los Angeles since 1965 and has consistently 

21 advocated development of a balanced transportation system, 

22 including mass rapid transit, for the City. Respondents' un-

23 lawful restrictions on the use of funds governed by Article XXVI 

24 impair his ability as both a citizen and a city official to 

25 foster the development of such transportation and, thus, he is 

26 adversely affected by respondents' failure to fulfill their 

27 duty. As an individual citizen and resident of Los Angeles who 

28 lives in the Western part of Los Angeles and commutes approximate! 

I 

!i 

-5-
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1 10 miles each way to work in downtown Los 1\nqeles, he would 

2 benefit directly from the issuance of the writ of mandate in 

3 this case by using any mass rapid transit system that may be 

4 constructed and maintained out of funds governed by Article XXVI. 

5 

6 v 

7 Petitioner CITY OF RIVERSIDE (hereinafter "Riverside") 

8 is a charter city with a population of approximately 150,000. 

9 Riverside is authorized to receive funds governed by Article 

10 XXVI for whatever lawful purposes said funds may be used. Cal. 

11 Str. & H. Code §2106. The City of Riverside has a critical 

12 air pollution problem. Air pollution levels in Riverside ex-

13 ceeded standards set by the United States Environmental Protec-

14 tion Agency pursuant to the Clean Air Act, 42 u.s.c. §1857, on 

15 more than 250 days in 1972. Professor Ralph d'Arge of the Depart-

16 ment of Economics of the University of California at Riverside 

17 estimates annual cost of automobile-generated pollution to resi-

18 dents of Riverside is about $8 million, primarily attributable 

19 to added medical expenses and decreased property values. Costs 

20 of l\ir Pollution, Unpublished Report, August, 1972. The City's 

21 Environmental Quality Commission has reported that automobile 

22 rollution is linked to increasing prevalence of heart and respira-

23 tory diseases, including emphysema and bronchitis, in Riverside. 

24 Hcdical authorities have testified that a public health crisis 

25 c aused by air pollution exists in Riverside and patients with 

26 chronic heart and lung ailments are being urged to leave the 

27 are a. See Affidavit of Gerschen L. Schaeffer on file in the 

28 ti.S. District Court for the Central District of California, Civ. 

-6-



1 No. 72-2122-IH, Riverside v. Ruckelshaus. In order to comply 

2 with federal air pollution standards, Riverside is now seeking 

3 <llternative modes of transportation to replace the private 

4 automobile and wishes to use funds governed by Article XXVI 

5 for the purpose of expanding its public transportation system. 

6 Riverside is consequently particularly anxious to obtain funds 

7 governed by Article XXVI for purposes of constructing and 

8 maintaining a balanced transportation system including mass 

9 transit and intends to seek said funds for those pu~poses upon 

10 this Court's issuance of its writ of mandate in this case. 

11 Furthermore, Riverside is vitally concerned that other cities 

12 and counties in the South Coast Air Basin be able to develop 

13 mass rapid transit and balanced transportation systems because 

14 Riverside's air pollution and traffic problems are directly 

15 affected by those in the other cities and counties in the basin. 

16 

17 VI 

18 Respondent CALIFORNIA HIGHWAY COMrUSSION has the 

19 power to select, adopt, and determine the location for state 

20 highways on routes authorized by law; and to allocate, from the 

21 .1 funds available therefor, moneys for the construction, improvement 
II 

22 I or maintenance of state highways. Cal. Str. & H. Code § 75. 

23 

24 VII 

25 Respondent CALIFORNIA STATE LEGISLATURE has the 

26 power to "appropriate such moneys and to provide the manner of 

27 their expenditure by the State, counties, cities and counties, 

28 or c ities for the purposes specified" by Article XXVI, and "to 
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1 enact legislation not in conflict with this article." Cal. Cons ~ . . 

2 J\rt. XXVI, f)). 'fhe Legislature adopts and abol i9hr.>R routc·s 

3 for the State Highway System. Cal. Str. & H. Code S§300 - 65J. 

4 

5 VIII 

6 Respondents CALIFORNIA DEPARTMENT OP TRANSPORTATION; 

7 JANES A. HOE, in his official capacity as nirector of the 

8 Department of Transportatiort; CALIFORNIA STATE TRANSPORTATION 

9 DOARD; and HOUSTON I. FLOURNOY, in his official capacity as 

10 California State Controller, are sued as necessary parties to 

11 this action because their several duties include administration 

12 of funds governed by Article XXVI: 

13 A. The CALIFORNIA DEPARTMENT OF TRANSPORTATION is 

14 authorized and directed to lay out and construct all state 

15 highways between the termini designated by law and on the location 

16 as determined by the California Highway Commission. Cal. Str. & 

17 II. Code §90. 

18 

19 

B. JAMES A. MOE, in his official capacity as Director 

of the California Department of Transportation, serves as chief 

administrative officer of the California Highway Commission. Cal. 

Str. & H. Code §70. 

c. The CALIFORNIA STATE TRANSPORTATION BOARD has the 

23 duty to advise the Legislature in formulating and evaluating 

24 state policy and plans for transportation programs within the 

25 State. It has the specific duty to request and review reports 

26 pertaining to public financial participation in transportation 

27 development, planning, construction and operation. Cal. Gov. 

28 Code §§1390.2-1390.6. 
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1 

2 

3\! 
41i 
5 

6 

7 I 
I 

8/ 
9 1 

10 

111 
12 

13 

14 

15 

16 

D. HOUSTON I. FLOURNOY, in his official capacity 

.1s California State Controller, has the duty to apportion the 

moneys in the State Highway Account, including funds controlled 

by Article XXVI, on a monthly basis. Cal. Str. & H. Code §2103. 

FIRST CAUSE OF ACTION 

IX 

Pursuant to Article XXVI, respondent California State 

Legislature has the authority and the duty to consider requests 

for funds governed by Article XXVI for use in the development 

and ma1ntenance ot any public way open to public use, including 

mass rapid transit and alternative transportation systems and 

to make those funds available for such purposes in all appropriate 

cases. 

17 X 

18 I The law demands that respondent California State 

19 Legislature consider requests from cities and counties for funds 

20 governed by Article XXVI for use in the development of any public 

21 way open to public use, including mass rapid transit,and make 

22 those funds available for such purposes in all appropriate cases. 

23 

24 XI 

25 Respondent California State Legislature has failed 

26 to perform its duty and exercise the authority vested in it 

27 pursuant to Article XXVI in that it has refused to consider any 

28 requests for and has refused to appropriate moneys governed by 
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1 l\rt iclr:- XXVI for mass transit and alternative transportation 

2 svstems . Respondent California State Legislature will continue 

3 11 to refu se to consider appropriation of funds governed by 1\rti.clc 

4 II XXVI to hiqhway purposes Gauch as mass transit and alternative 

5 transportation systems) other than construction and maintenance 

6 of roads adapted for automobiles unless this Court orders it 

7 to do otherwise. 

8 

9 I XII 
I 

10 Demand on respondent California State Legislature to 

11 perform its duty and exercise its authority under Article XXVI 

12 would be futile because said respondent has shown by its conduct 

13 and public statements that any such demand would be refused. It 

14 has interpreted and continues to interpret Article XXVI erro-

15 neously to prohibit use of monies governed thereby for any 

16 purpose other than the construction and maintenance of streets, 

17 roads and freeways designed to carry motor vehicles and structures 

18 directly incident thereto. 

19 

20 

21 

XIII 

Petitioners have no plain, speedy, adequate remedy in 

22 the ordinary course of law. Unless a writ of mandate issues to 

23 1 compel respondents to perform their duties, said duties will 

24 remain unperformed, the meaning and purpose of Article XXVI will 

25 continue to be erroneously interpreted, and cities and counties, 

26 including Riverside and the City of Los Angeles, will be left 

27 without funds for urban transportation systems including mass 

28 rapid transit which they should be receiving now. The problem 

-10-
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1 is an urgent one that requires an imme~iate resolution. 

2 

3 

4 

SECOND CAUSE OF ACTION 

S XIV 

C Pursuant to Article XXVI and Cal. Str. & H. Co~e ~75, 

~ 

' respondent California Highway Commission has the authority and 

8 the duty to consider requests to select, adopt and determine 

9 the location of mass rapid transit and alternative transpor-

10 tation systems as state highways and to allocate said funds for 

11 such highway purposes in appropriate cases. 

12 

13 XV 

14 The law demands that respondent California Hiqhwav 

15 Commission consider requests to select, adopt and determine 

16 the location of mass rapid transit and alternative transpor-

17 tation systems as state highways and to allocate said funds 

18 for such hiqhway purposes in appropriate cases. 

19 

20 

21 

22 

XVI 

Respondent California Highway Commission has failed 

to perform its duty and exercise the authority vested in it 

23 pursuant to Article XXVI and Str. & H. Code §75 in that it 

24 has refused to consider any requests for and has refused to 

25 ollocate moneys governed by Article XXVI for mass transit 

26 anrl alternative transportation systems. Respondent Califor-

27 ni~ Hiqhwav Commission will continue to refuse to consider 

28 allocation of funds governed by Article XXVI to hiqhwav 

-11-



l purposes other than construction and maintenance of roads 

2 adapted for automobiles unless this Court orders it to do 

3 otherwise. 

~ 

5 XVII 

6 Demand on respondent California Highway Commission 

7 to perform its duty and exercise its authority under Article 

8 XXVI and Str. & H. Code §75 would be futile because said res-

9 pendent has shown by its conduct and public statements that 

10 any such demand would be refused. It has interpreted and 

11 continues to interpret Article XXVI and Str. & H. Code §75 

12 erroneously to prohibit the use of moneys governed thereby 

13 for any purpose other than the construction and maintenance 

14 of roads adapted for automobiles. 

15 

16 XVIII 

17 Petitioners repeat and incorporate herein by reference 

18 each and every allegation contained in paragraph XIII hereinabove. : 

19 

20 WHEREFORE, petitioners and each of them pray: 

21 1. That this Court issue its alternative writ of 

22 mandate directing respondents and each of them to consider all 

23 requests for and make available in all approoriate cases to city 

24 and county governments, and to the State Department of Transpor-

25 tation, moneys governed by Article XXVI to be used in developing, 

26 constructing and maintaining any public way for public use, 

27 including mass rapid transit and other alternative transportation 

28 systems and to inform all county and city governmental entities 
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1 throuCJhout the state by public announcement that all such 

2 requests will be considered on their merits: or to show cause 

3 Lefore this Court at a specific time and place why they have 

4 not done so; 

5 2. That this Court issue its alternative writ of 

6 mandate directing respondent California Highway Commission to 

7 perform its duty under Str. & H. Code §75 to select, adopt and 

8 determine the location of mass rapid transit and alternative 

9 transportation systems as state highways and to allocate 

10 governed by Article XXVI for mass rapid transit and alternative 
' 

11 transportation systems in appropriate cases. 

12 3. That, on the hearing of this Petition for Writ 

13 of Mandate and return thereto, if any, this Court issue its 

14 peremptory writ of mandate directing that those matters listed 

15 in paragraphs 1 and 2 above be done as quickly as possible; 

16 4. For attorneys' fees, costs of this proceeding 

17 and such other and further relief as this Court may deem proper. 

18 

19 Dated: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

BRENT N. RUSHFORTH 
MARY D. NICHOLS 
CARLYLE W. HALL, JR. 
A. THOMAS HUNT 
JOHN R. PHILLIPS 
FREDRIC P. SUTHERLAND 

. .~,.1 Aj t1. .. ,1 (I 11 
By __jz_"-f[ ll~. r . ~ J1·=~ J:....:f_;;;l~-~-~~--=----

Brent N .1 Hushforth 

By J/L ,J /l;,~~..----:.v~~·-7----rr:rary D.~hols 
Attorueys for Petitioners 
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1 

2 

3 STATE OF CALIFORNIA ) 

VERIFICATION 

) ss. 
4 COUNTY OF LOS ANGELES ) 

5 

6 THOMAS BRADLEY, being first duly sworn, deposes and 

7 says: 

8 I am Thomas Bradley, Mayor of the City of Los Angeles 

9 and Petitioner in the above-entitled action. I have read the 

10 foregoing PETITION FOR A WRIT OF MANDATE and know the contents 

11 thereof; and the same is true of my knowledge, except as to the 

12 matters and things which are therein stated upon information and 

13 belief, and as to those matters and things I believe them to be 

14 true. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Subscribed and sworn to before me 

this ·2_ 7 .t'!:.: day of July, 197 3. 

r 

Notary Public 
~fft10HUQIUUIIUIIIUU1113GIIInl13111111flllllllffCIII 

~ / 'c .-·<:\ OITICIA!.. S:::AL ! , 
~ ~::·~?':"'! ~· .. ;',\ ARAM A. ELMAS!IIAN "J 
E ': '\ i:;~_ ,:.;J NJTAilY PUBLIC· C~UiUI\rm r! 
i :;:--.s. ~/ lOS ANGtlf.S COl::;ry . ~ 
s: · ~.~,. C rmm1~. !•.:m h)ll.'l h!J. /, 1') 11:: 
UUIIIIIIIIIIIIUIIIIIIIUI,IUIUIIU~IIIIlllllllllllllllil 
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IN THE 1 

2 

3 

SUPREME COURT OF THE STATE OF' CALIFORNIA 

THOMAS BRADLEY, Mayor of the 
City of Los Angeles, et al., 

Petitioners, 

v. 

CALIFORNIA HIGHWAY COMMISSION, et 

Respondents. 

) 
) 
} 
) 
} 
} 
) 

al. , ) 
} 
} 

4 

5 

6 

7 

8 

9 ----------------------- } 
10 

11 I 

12 INTRODUCTION 

MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT 
OF PETITION FOR A WRIT 
OF MANDATE 

13 This is an action to compel respondents to consider 

14 mass rapid transit as a "highway purpose" within the meaninq 

15 of Article XXVI of the California Constitution (hereinafter 

16 . "Article XXVI"). It is based primarily on the proposition 

17 that the \'lOrd "highway", as interpreted at the time of the 

18 adoption of Article XXVI, includes mass rapid transit and 

19 transportation systems · other than roads for autorno-

20 biles. Indeed, the definition of the word highway was so 

21 qeneral and broad at the time of the adoption of Article XXVI 

22 that it included any public way open to public use. City of 

23 ~~-~_Beach~Payne, 3 Cal. 2d 184 (1935). 

24 Notwithstanding this very broad meaninq of the word 

25 highway adopted in Article XXVI, respondents refuse to act as if 

26 "hiqhway" means anything other than a road for automobile travel. 

27 The resulting failure to finance and develop a balanced trans-

28 portation system has been the primary cause of the increase in 
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1 air pollution to extremely dangerous levels, presentinq severe 

2 health problems to residents of the South Co<l~t l'd r Rc'l~ in .·m<l 

3 other urban areas of the state. Los 1\nqeles Rncl Hivt"·r~•idt~ :\n~ 

4 consequently incapable of complying with the requirements of the 

5 Clean Air Act of 1970 unless and until a balanced transportation 

6 system including mass rapid transit is developed. If the 

7 regulations promulgated by the United States Environmental 

8 Protection Agency (hereinafter "EPA") pursuant to the Clean Air 

9 Act, which require a reduction of 90% in automobile traffic in 

10 Los Angeles by 1977, are enforced in the absence of a balanced 

11 transportation system, the result will be economic disaster. 

12 The issue presented by this petition is therefore of great public 

13 importance and urgency. 

14 

15 II 

16 FACTUAL BACKGROUND 

17 The cities and counties of the South Coast Air Basin 

18 are faced with critical problems of air pollution which present 

19 a serious danqer to the health and welfare of all the residents 

20 of that area. Air pollution levels in Riverside exceeded stan-

21 dards set by the United States Environmental Protection Agency 

22 pursuant to the Clean Air Act, 42 u.s.c. §1857, on more than 

23 250 days in 1972. Professor Ralph d'Arge of the Department of 

24 Economics of the University of California at Riverside estimates 

25 that the annual cost of automobile-generated pollution to resi-

26 dents of Riverside is about $8 million, primarily attrihutable 

27 to added medical expenses and decreased property values. Costs 

28 of Air Pollution,Unpublished Report, August, 1972. The City's 
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1 Environmental Quality Commission has reported that autoMobile 

2 pollution is linked to increasing prevalence of heart and 

3 respiratory diseases, including emphysema and bronchitis, in 

4 Riverside. Medical authorities have testified that a public healt 

5 crisis caused by air pollution exists in Riverside and patients 

6 with chronic heart and lung ailments are being urged to leave 

7 the area. See Affidavit of Gerschen L. Schaeffer on file in 

8 the u.s. District Court for the Central District of California, 

9 Civ. No. 72-2122-IH, Riverside v. Ruckelshaus. 

10 Pollution levels in Los Angeles exceeded the national 

11 health standards promulgated by EPA on 288 days in 1970. Even 

12 assuming that all new cars meet strict emission control require-

13 ments by 1976, and all used cars are equipped with the best known 

14 smog control d~vices, the national standard for oxidants will 

15 be exceeded 102 days per year in 1977. Environmental Protection 

16 Agency, Technical Support Document for the Metropolitan Los 

17 Angeles Intrastate Air Quality Control Region (January 15, 1973), 1. 

18 The automobile is the prime mover behind this air 

19 pollution. Automobiles generate the major share of 4 out of 5 

20 pollutants which have been declared harmful to human health by 

21 the u.s. Environmental Protection Agency: photochemical oxidants, 

22 oxides of nitrogen, carbon monoxide, and particulate matter. 

23 See 40 C.F.R. §§550.6-50.11. 

24 In the Los Angeles Air Quality Control Reqion, which 

25 includes the City of Riverside, as well as Orange and Ventura 

26 counties and portions of San Bernardino and Santa Barbara counties, 

27 there were more than 6 million registered motor vehicles for 

28 a total population of 9.7 million. While population is exoected 
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l to grow 10.4% in the period from 1970 to 1977, the number of 

2 vehicle miles travelled in this region is expected to rise by 

3 22.2% based on current projections. TRW, Inc. Prediction of 

4 the Effects of Transportation Controls on Air Quality in Major 

5 Metropolitan Areas (1972) (Distributed by National Technical 

6 Information Service, u.s. Department of Commerce). 

7 The EPA has established air quality standards pursuant 

8 to the Clean Air Act amendments of 1970, 42 u.s.c. §1857, under 

9 which states are required to take all measures necessary to 

10 assure attainment of healthful air by 1977. The Act mandates 

the Administrator of the EPA to establish standards for each 

air pollutant which "in his judgment has an adverse effect on 

public welfare," 42 u.s.c. Sl857c-3, based on "the latest 

scientific knowledge useful in indicating the kind and extent 

of all identifiable effects on public health or welfare which 

may be expected from the presence of such pollutant in the 

ambient air." Id. The Act also requires manufacturers of motor 

vehicles to reduce emissions of photochemical oxidants and 

oxides of nitrogen by 90% of their 1970 levels no later than 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1976 and 1977, respectively. i 
I 

In order for the Los Angeles area to reach the ambient I 
air quality standards by the statutory deadline, the Administrate~ 

[under a federal court injunction obtained by petitioner City i 

of Riverside and others, Riverside v. Ruckelshaus, F. Supp. ---
_______ , 4 E.R.C. 1728 (D.C. Cal. 1972)] has had to propose that 

26 automobile use be reduced by as much as 90,, through limitations 

27 on gasoline sales, setting aside freeway lanes for buses, de-

28 creasing the number of parking spaces available, and other 
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l means. 37 Fed. Req. 17683 (July 2, 1973). 

2 As drastic as these proposals sound, they were clearly 

3 contemplated by the framers of the 1970 amendments to the Clean 

4 Air Act. The Report of the Senate Public Works Committee which 

5 accompanied the amendments through both houses of Congress, noted 

6 "As much as 75% of the traffic may have to be restricted if 

7 health standards are to be achieved within the time required by 

8 this bill." The report further warned that "Construction of 

9 urban highways and freeways may be required to take second place 

10 to rapid and mass transit and other public transportation systems. 

11 s. Rep. No. 91-1196, 9lst Cong., 2nd Sess. at 2. 

12 The need for mass transit in the Los Angeles area as a 

13 means to reduce air pollution was underscored by EPA Acting 

14 Administrator Robert w. Fri on June 22, in remarks announcing 

15 his proposed transportation plan. "The development of large-

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

scale mass transit facilities in the Los Angeles area is essential j 

to any effort to reduce automotive pollution through restrictions j 

on vehicle use •••. The Agency .•. actively encourages the immediate 

and large-scale purchase of additional public transportation 

facilities, most specifically including additional buses and 

an increased examination of the feasibility of rail transit." 

38 Fed. Reg. 17683. 

It is obvious that implementation of the EPA's plan 

to reduce private automobile use by 90% in the Los Angeles area 

would be practically impossible without the presence of a 

26 balanced transportation system including mass transit. And yet 

27 the EPA's plan is necessary if the Los Angelesarea is to achieve 

28 the healthful air standards mandated by the Clean Air Act of 1970. 
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1 So the Los Angeles area is faced with three alternatives: 

2 (1) to continue to rely on the private automobile as virtually 

3 the sole means of transportation and therefore ensure that the 

4 standards of the Clean Air Act cannot be achieved (this presumes 

5 that the law will not be enforced); (2) to reduce automobile 

6 traffic drastically in the absence of an alternative balanced 

7 transportation system and thus invite economic chaos caused, 

8 for example, by people not being able to travel to work. (Such 

9 chaos is no longer imaginary: on Thursday, July 26, 1973, the 

10 EPA requested all federal offices in the Los Angeles air quality 

II control area voluntarily to close their offices because of the 

12 expected heavy smog. Some 25,000 federal officials remained at 

13 · home that day. Los Angeles Times, July 27, 1973, p. 1); or 

14 (3) to develop a balanced transportation system including mass 

15 rapid transit. The unacceptability of the first two alternatives 

16 dramatizes the importance of the third. 

17 The urgent problems of air pollution and the danqer 

18 it presents to the health and welfare of the citizens of the 

19 Los Angeles Air Quality Control Region (and indeed every major 

20 urban area in California) are not the only adverse results 

21 of the failure to develop a balanced transportation system. The 

22 indirect costs, environmental damage and social disruption 

23 which have resulted from the failure to develop such a balanced 

24 transportation system include the following: 

25 !raff~c congestion: Construction of new freeways 

26 generates new automobile travel. This familiar phenomenon has 

27 come to be known as the "freeway effect": 

28 "The freeway effect (growth breeds growth) 
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l occurred in California as a result of the con -

2 struction of improved, limited-access roadways. 

3 These roads were intended to relieve traffic 

4 congestion. They caused, instead, increased 

5 use of the available roadways, and the people 

6 changed their living habits to suit their 

7 convenience." Inman., D.L. and Brush, B.M., 

8 "The Coastal Challenge," Science, Vol. 181 No. 4094, o. 31 

9 (July 6, 1973). 

10 TRW, Inc. estimates that the I-105 (Century) Freeway in Los 

11 Angeles, which respondents plan to construct before 1977, will 

12 generate 26% additional new traffic per year in the LA Basin 

13 by its mere presence. In contrast, the "normal" rate of traffic 

14 growth in Los Angeles is 3.7%. City of Los Angeles, Department 

15 of Traffic, Cordon Count: Downtown Los Angeles May 1970 at 21, 

16 35. 

17 Construction of new freeways or increasing the automobile 

18 capacity of existing freeways has the long-run effect of 

19 increasing traffic because so long as capacity remains fairly 

20 stable there is a constant state of congestion durinq peak 

21 driving hours. See Bureau of Public Roads, Highway Capacity 

22 Manual (1969). This congestion creates an impediment to addi-

23 tiona! travel but does not eliminate the latent demand for 

24 more trips. When a new freeway opens up the pent-up demand is 

25 unleashed; within a matter of two to four years the additional 

26 traffic capacity is used up, and congestion reigns again. Then, 

27 of course, the highway engineers begin to plan a new freeway. 

28 Institute of Public Administration, Evaluating Transportation 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~ontrols to Reduce Motor Vehicle Emissions in Major Metropolitan 

~~eas, March 16, 1972 (mimeographed) 3.19-3.22. This tr~ffic

inducing effect of road construction leads transoortati o n exnprt~ 

to the conclusion that only alternative transportation systems 

can break the vicious spiral. See, e.g. , Note, "Litigating the 

Freeway Revolt: Keith v. Volpe, " 2 Ecology L.Q. 761, 763 (1972): 

Robert A. Burco and David Curry, Future Transportation Systems: 

~mpacts on Urban Life and Form (Stanford Research Institute, 

1968). 

Social Costs: It has been estimated that 20% of 

American families do not drive automobiles. In Los Angeles, the 

figure may be closer to 40%. Hearings Before the House of 

ReP-resentatives Committee on Public Works, Subcommittee on 

Transportation, March 20, 1973. They are especially the young, 

the old, the poor, and the handicapped. Many are members of 

racial minorities. The lack of adequate public transportation 

seriously curtails the mobility of this substantial minority 

and restricts their opportunities for employment, housina 

and other social contacts. The McCone Commission report found 

one of the primary causes of the 1965 Watts riots to be the 

isolation of ghetto areas produced by the absence of effective 

public transportation. Hearings before the Subcommittee on 

. Exe~utive Reorganization of the Senate Committee on Government 

Qperations, 89th Cong. 2d Sess. 893 (1966). 

~Eban sprawl and loss of open space: The sprawling 

development of the Los Angeles area is a direct result of the 

exclusive reliance on the freeway and the private automobile 

for urban transportation. Along with urban sprawl comes the loss 
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1 of open space. The Los Angeles area has less open space per 

2 resident than any other metropolitan area in the countrv. 

3 Sprawlinq development recruires expensive pnhlic f<"'\ciliti.P~' .-,nd 

4 services such as schools, sewer projects, police and firP pro-

5 tection to be furnished in outlying areas unprepared to provide 

6 them. Furthermore, the automobile itself presents a serious 

7 land use problem. Highway riqhts-of-way qreatly exceed those 

8 required for public transit. Parking space consumes a vast 

9 share of the downtown business area in Los Angeles almost 

10 60% of the downtown area is devoted to the automobile. 

11 J. Robinson, ~lighways and Our Environment 79 (1971). 

12 ~ousing and property taxes: Urban freeways cause the 

13 displacement of large numbers of people and the destruction of 

14 housing, usually of the scarce low and moderate price variety. 

15 In Los Angeles, for example, the proposed Century Freeway 

16 (I-105), if completed, will displace approximately 21,000 people 

17 and will result in the destruction of approximatelY 6,000 

18 dwelling units, consistinq almost entirely of low and moderate 
• 

19 price housing. ~eith_v. Volpe, 352 F.Supp. 1324 (C.D. Cal. 

20 1972). Furthermore, urban freeways and streets greatly diminish 

21 the tax base of financially hard-pressed cities, counties and 

22 school districts. This results in hiqher taxes for the 

23 remaining property taxpayers, and a substantial hidden subsidy 

24 to the highway users. 

25 Energy and Natural Resources: Overreliance on the 

26 private automobile also contributes siqnificantlv to the 

27 nation's energy and natural resources problems. Althouqh the 

28 causes remain in dispute, there is presently an apparent 
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1 qasoline shortage in this country. Experts agree that there i s 

2 a vital need to conserve energy and natural resources. Yet the 

3 number of private automohiles and the gallons of qasoline con-

4 sumed in their engines continues to grow. TRN, Inc., Prediction 

5 C?_f._the _ Ef_f_e.cts of Transportation Control~-~-Air Quality in 

6 !1~j_o_! __ ~~tr~poli tan Areas, supra. It is well known that mass 

7 transit consumes far less energy for urban transportation than 

8 does transportation bv private automobile. One study shows 

9 that mass transit uses far less than half the energy per 

10 passenqer mile that the private automobil·e uses. Hirst, E. 

11 and Herendeen, R., T~tal Energy Demand for Automobiles, Society 

12 I of Automotive Engineers, Inc. 1973, at p. 3. Another study 

13 indicates that the private automobile may use as much as five 

14 times the energy per passenger mile as does mass transit. 

15 Grimer, D.P. and Lusczynski, K., "Lost Power" in Environment, 

16 April 1972, p. 16. Furthermore, the indirect energy costs of 

17 the freeway-automobile transportation system which include the 

18 eneroy consumed in the construction and maintenance of both the 

19 freeways and the automobiles and the discovery and production 

20 of oil are extremelv hiqh. Hirst, E. and Herendeen, R., Total 

21 Energy Demand for Automobiles, supra, at 3-4. The authors 

~2 conclude: 

23 

24 

25 

26 

27 

28 

"Another energy conservation strategy involves 

the use of mass transit rather than autos to 

reduce the need for additional hiqhways. Transit 

systems can move eight times as many people per 

highway lane as autos can. A shift to mass 

Ill 
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1 

2 

transit would reduce hiqhwav conRtruction "'nr'l 

its concomitant energy demand." Id. at 4. 

3 Respondents' refusal, contrary to law, to act as if 

4 highway as used in Article XXVI means anythinq other than a 

5 road for automobile travel is a primary cause of the critical 

6 problems discussed above. Article XXVI governs the expenditure 

7 of approximately $1.4 billion annuallv. This accounts for 

8 almost 90% of the State funds available for transportation pur-

9 poses. Thus, the interpretation of Article XXVI virtually 

10 determines state transportation policy: 

11 "Article 26, by supplying an abundance of 

12 state-generated revenues earmarked for one mode 

13 of transportation when nothing was available for 

14 alternatives, has fostered decisions at the 

15 local level leading to the decline and, in most 

16 cases, failure of competing modes and our present 

17 

18 

19 

20 

total dependence on the automobile." E. Rolph, 

Article 26: Obstacle to Improved. .. Transportation 

in_California 11 (September 15, 1972) [published 

in !~~.!l_f!Portation for the future: Mass or Mess 

21 (October 19, 1972) .] 

22 It is not, however, Article XXVI which has led to the 

23 failure to develop a balanced transportation system, but rather 

24 respondents' refusal correctly to interpret "highway purposes" 

25 in Article XXVI as including any public way for nuhlic use, 

26 including mass rapid transit. 

27 Ill 

28 Ill 
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1 Respondents' refusc'll to considf)r m .-l~l~ l r .tpid t riln ~d t 

2 as a "hirrhway purpose" within Article XXVI is serinnrd v 

3 j eopardi z i nq petitioners' efforts to comply with t hP (·1 '"' " ll !\ i r· 

4 J\ct by deprivinq the cities and counties of t:m{ funds whi c h 

5 could properly he applied immediately to the costlv tasks of 

6 planning and constructing mass transit and other alternative 

7 transportation . systems. Furthermore, respondents' expressed 

8 intent to use most of the $1.4 billion annual proceeds of gas 

9 and highway user taxes for construction of additional freeways 

10 (197~~nnual Highway Plann~nq Report, summarv~ort, State 

11 of California Business and Transportation Agency, Department of 

12 Public Works, March 1973), is a direct threat to attainment of 

13 the national air quality standards because it encourages 

14 additional automobile use in the face of a leqal dutv under the 

15 Clean Air Act to discourage such use. As the followino section 

16 will show, respondents' refusal to consider mass rapid transit 

17 as a highway purpose within Article XXVI is based on a serious 

18 misinterpretation of that constitutional provision. 

19 Petitioners of course do not assert in this petition 

20 that funds governed by Article XXVI mav no longer be used for 

21 the construction and maintenance of roads and freeways for the 

22 use of motor vehicles. Indeed, it is clear that a large share 

23 of those funds will continue to be used for just such purposes. 

24 Petitioners do assert, however, that the law vests in respondents 

25 the duty and responsibility to exercise their discretion to 

26 allocate funds governed by Article XXVI to mass transit in 

27 appropriate cases. For all the reasons above, petitioners 

28 respectfully submit that this is an issue of overriding public 
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1 importance which thig Court shoulrl rleci~P by Axrrclnr nf itR 

2 original jurisdiction. 

3 

4 III 

5 THE LEGISLATURE HAS A DUTY TO CONSIDER 

6 ALLOCATING GAS TAX FUNDS FOR MASS TRANSIT 

7 A. ?-"he Leg~slature_ Pre_~_~~!_t:.!Y_ :R.ef~s~s to 

8 Consid_e_!' Usinq Funds Su!?_ject to 

9 Article XXVI For Any Purpose Other 

10 Than Roads Designed For Automobiles, 

11 Trucks and Buses. 

12 The Legislature is empowered bv Article XXVI to appro-

13 priate moneys and provide the manner of their exoenditure for 

14 the purposes specified by that article. Cal. Const. Art. XXVI, 

15 ~3. 

16 Relying solely on the lanquage of Article XXVI, which 

17 provides that the proceeds from gas tax and reqistration license 

18 fees shall be used exclusively "f0r highway purnoses," the 

19 Leqislature refus~s to allocate any such funds to mass transit. 

20 It is the view of the Legislature that Article XXVI prohibits 

21 the use of funds subject to that article for anything other than 

22 roads adapted to automobiles, or structures directly incidental 

23 thereto, and that only such roads are encompassed by the term 

24 "highway." ~nfr~, p. 47. See Affidavit of Mary D. Nichols, 

25 attached hereto as Exhibit "S" and the Oninion of the Attorney 

26 General attached hereto as Exhibit "4." 

27 Ill 

28 Ill 
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1 R. The Legislature's Interpretation of 

2 the Phrase "For Highway Purposes" in 

3 Article XXVI is Invalid. 

4 1. Article XXVI adopted the pre-

S vailing definition of "highway." 

6 When Article XXVI was presented to the voters for 

7 ratification in 1938, it was understood by both its proponents 

8 and opponents to make no change in existing law. The ballot 

9 argument in favor of Proposition 28 -- which was adopted as 

10 Article XXVI of the California Constitution -- states: 

11 "This proposed constitutional amendment, 

12 when adopted by the voters, will effectively and 

13 permanently prevent diversion of gasoline tax 

14 funds to purposes other than those now provined 

15 by law." Ballot Pamphlet, General Election, 

16 June 1938 at 8. (Exhibit "2" hereto.) 

17 The proponents, Senators William F. Knowland and Sanborn Young, 

18 argued that: 

19 "The measure is carefully drawn and eminently 

20 fair. It makes no change in existinq law, nor 

21 does it change any of the present uses for which 

22 gasoline taxes and other highway fund revenues are 

23 expended." Id. 

24 The opposition to Proposition 28, signed by Malcolm M. 

25 Davisson, agreed that the amendment would chanqe nothing: 

26 "The purpose of this amendment is to prevent 

27 effectively and permanently the diversion of motor 

28 vehicle fuel taxes and motor vehicle registration 
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I 

2 

3 

4 

5 

6 

7 

license fees to purposes other than those now 

provided by law. This purpose is accomplished 

under existing laws; and the amendment, therefore, 

is unnecessary." Ballot Pamphlet, General Elec

tion, June 1938, at 9. (Emphasis in oriqinal.) 

2. The "existing law" at the tiMe 

Article XXVI was adopted defined 

8 a highway as any public way. 

9 This Court established the leoal definition of 

10 "highway" in 1935, in the only reported case interpretino the 

11 predecessor statute to Article XXVI. The California Vehicle 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Act, Stat. 1923, c. 266, sec. 159, provided that motor vehicle 

registration fees must be deposited in a "Motor Vehicle Fund." 

In City of Long Beach v. Payne, 3 Cal.2d 184 (1935), the issue 

before the Court was whether Los Angeles County could use a 

portion of the money allocated to it from the Motor Vehicle 

Fund to improve and repair certain canals in the City of Lonq 

Beach. The County Auditor refused to pay over the funds, and 

the City sought a mandamus to issue against the Auditor direct

ing payment. 

Section 159 of the California Vehicle Act, as amended 

in 1933, directed that Motor Vehicle Fund moneys allocated 

directly to the counties " ..• shall be expended by such counties 

exclusively on the construction, maintenance, improvement or 

repair of streets, roads, highways, bridges or culverts therein 

" The Court observed that canals cannot reasonablv be 

"streets," "roads," "bridges," or "culverts," but held that they 

were included within the definition of "highways." 

-15-
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"We find no definition of 'hiqhway' qiven in 

the California Vehicle Act. As near as that act 

comes to defining a highway is to be found in the 

definition of a 'public hiqhway,' which is defined 

to mean, 'Every highway, road, street etc.' In 

other words, the act defines public hiqhway as a 

highway, but makes no attempt to define 'hiqhway.'" 

Webster's New International Dictionary (2d Ed.) 

recently issued by G. & c. Merriam Co., publishers, 

defines a hiqhway as follows: 'A main road or 

thoroughfare: hence a road open to the use of the 

public, including in the broadest sense of the 

term ways upon water as well as upon land.' The 

definition given by Bouvier's Law Dictionary 

conveys the same meaning. It is in the followino 

words: 'The term highway is the generic term for 

all kinds of public ways, whether it be carriage

ways, bridle-ways, foot-ways, bridges, turnpike 

roads, !ailroads, canals, ferries, or naviqable 

rivers.' In 4 l'lords and Phrases, First Series, 

3292, amonq numerous definitions of the same 

general tenor, we find the followinq: 'The term 

highway is the generic term for all kinds of public 

ways, including county and township roads, •.. 

railroads and tramways, bridges and ferries, canals 

and navigable rivers. In fact, every public 

thoroughfare is a highway.' --citing Southern 

Kansas Ry. Co. v. Oklahoma City, 12 Okl. 82, 
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1 [69 P. 1050, 1054): Union Pacific R.R. v. rolf~x 

2 County Commrs, 4 Neb. 450, 456: Board of Shelby 

3 County Commrs v. Castetter, 7 Ind. App. 309, 

4 [33 N.E. 986, 34 N.E. 687]." 3 Cal.2d 184 at 

5 188-189. (Emphasis added.) 

6 Article XXVI itself contains no definition of "hiqhwavs." The 

7 word must therefore be interpreted in the sense in which it was 

8 understood in 1938 -- that is, as the Supreme Court established 

9 in Long Beach v. Payne, supra, that a highway is any public 

10 thorouqhfare. This rule of construction was applied by the 

11 Court in the Long Beach case: 

12 "[A]fter the courts have construed the 

13 meaning of any particular word, or expression, 

14 and the Legislature subsequently undertakes to 

15 use these exact words in the same connection, 

16 the presumption is almost irresistible that it 

17 used them in the precise and technical sense 

18 which has been placed upon them by the courts. 

19 In re Nowak, 184 Cal. 701, 705 [195 P. 402] ." 

20 Lo~g Beach v. Payne, supra, at 191. 

21 In a 1929 case the Court had ruled that a canal could 

22 serve a highway purpose. Wattson v. Eldridge, 207 Cal. 314, 

23 278 P. 236. Holding that the City of Los Angeles could fill in 

24 canals in Venice for use as city streets, the Court noted: 

25 "There cannot, therefore, be any question 

26 but that a canal is a highway of a peculiar kind. 

27 (9 Cor. Jur. 1125, sec. 1.) The dedication of a 

28 highway to public use authorizes any ordinarv use 
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1 for hi~hway purposes. With chan~inq conditions of 

2 travel and use a city has a right to adapt and 

3 appropriate its hiahways from time to time to such 

4 uses as in its judgment would be most conducive 

5 to the public good, and the courts should be slow 

6 to interfere with the exercise of this discretion." 

7 Wattson v. Eldridge, 207 Cal. 314, 321. 

8 Four years after the Wattson decision, the Leqislature 

9 amended Sl59 of the Motor Vehicle Act to add "hiqhways" as a 

10 permissible use of Motor Vehicle Fund moneys. This use of the 

11 word "highways" without further definition constituted an adop-

12 tion of the Wattson definition, the Court held. Lonq Beach v. 

13 Payne, 3 Cal.2d at 191. 

14 Similarly, the use of the word "hiqhway" in Article 

15 XXVI, three years after the decision in Lonq Beach v. Payne, 

16 must be presumed to reflect the legislative drafters' knowledqe 

17 of the definition the Court had established. This rule of 

18 statutory and constitutional construction has been followed by 

19 this Court and the California Courts of Appeal in a lonq line 

20 of cases. See, ~, County of Sacramento v. Hickman, 66 Cal.2d 

21 841 (1967) ~ ~erry v. Jordan, 34 Cal.2d 87 (1949); Michels v. 

22 Wa~son, 229 Cal.App.2d 404 (1964). In County of Sacramento v~ 

23 Hickm~, this Court quoted with approval the statement of the 

24 rule by the Court of Appeal in Michels v. Watson: "'In the 

25 absence of contrary indication in a constitutional amendment, 

26 terms used therein must be construed in the liqht of their 

27 statutory meaning or interpretation in effect at the time of its 

28 /// 
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2 " 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

adoption.' 

404, 408.)" 

(Michels v. Watson (1964) supra, 229 Cal.App.2d 

66 Cal.2d at 850. 

3. The Legislature itself has used 

"hiqhway" in the broad sense re

quired by Long Beach v. Payne. 

In 1937, the Legislature adopted an amendment to the 

Streets and Highways Code reflecting its acceptance of the 

Supreme Court's definition of "highway" in City of Long Beach v. 

Payne, supra. The amendment provides: 

"100.5. Whenever the location of a State 

highway is such that a ferry must be used to com

pletely traverse said highway, the depar~ent 

may construct, maintain and operate such a 

ferry. . • • Whenever a hiqhway between the 

termini of which a publicly owned ferry is used, 

the title to the ferry and all the appurtenances 

thereto vests in the State." Stats. 1937, Ch. 931. 

h water route suitable for a ferry is patently not a road tra

versible by automobiles. The legislative use of the term 

"highway" to describe such a route demonstrates that the Payne 

definition had been adopted prior to the use of the term in 

Article XXVI. "Highway" must therefore be interpreted as 

meaning "all kinds of public ways." Ci tL_ of Long Beach v. 

Payne, supra at 189. 

Ill 

Ill 

Ill 

Ill 
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6 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. The purpose of Article XXVI was 

to prevent diversion of fuel tax 

and other motor vehicle taxes 

from transportation needs to the 

state general fund. 

California began in 1923 to require that motor vehicle 

registration fees be deposited in a special Motor Vehicle Fund 

for exclusive use in connection with county roads or "public 

highways." Stats. 1923, Ch. 266, Sl59. Motor vehicle fuel 

taxes were imposed for the first time that same year, with half 

the proceeds to be deposited by each county in a "special road 

improvement fund," and the rest to be used for maintenance of 

"state highways." Stats. 1923, Ch. 267, §13. 

By the mid-1930s, highway taxes provided a temptingly 

dependable source of revenue for a Legislature feeling the 

pinch of depression. Legislators began to dip into the highway 

funds to support general expenditures -- including unemployment 

compensation, parks, and even ovster propagation. Hanna, "John 

Motorist Battles to Save His Gas Tax," Westways v. 30, no. 4 

(1938). Diversions of state gas tax funds from 1929 to 1938 

were said to have amounted to $1 billion on a nationwide basis. 

Editorial, "Gas Tax Grabs and Safety," Los Angeles Times, June 12, 

1938. In 1938, the Automobile Club of Southern California and 

the California State Automobile Association led the fight for 

a constitutional amendment to prevent such diversion "for all 

time." "Diversion Hit," Los Angeles Times, May 8, 1938. 

The purpose of the constitutional amendment, Article 

XXVI, was to preserve the fuel tax and registration fee funds 
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1 for public transportation needs, as they were then conceived. 

2 Privately owned, unsubsidized mass transportation companies 

3 such as the Pacific Electric Company's "Big Red Cars" were on 

4 the brink of insolvency and were cutting back on service at 

5 the same time the private automobile -- with the aid of pro-

S tected tax money for more streets and roads -- was taking over 

7 an increasing number of passenger miles traveled. R. Hebert, 

8 "L.A.'s Big Red Cars They Went Places," Los Angeles Times, 

9 July 22, 1973, p. 3. Smerek, Readings in Urban Transportation 

10 (1968) at 32. But in 1938 street car tracks ran down the 

11 center or at the side of roads traversed by automobiles, bicy-

12 cles and pedestrians, and the vision conjured by the word 

13 "highway" in the urban Californian's mind could well have 

14 included metal rails. In fact, the last "Big Red Cars" did 

15 not cease running to Watts and Long Beach until 1961. Banham, 

16 Los Angeles: The Architecture of Four Ecologies (1971) 79-83. 

17 In any event, the issue of roads for automobiles to the exclu-

18 sion of rapid transit or other alternative transit svstems was 

19 never raised. It was the use of motorists' tax funds for non-

20 transportation purposes that incensed the Auto Club's membership 

21 

22 

23 

24 

25 

26 

27 

28 

in 1938. A 

bile Club of 

The 

in Payne was 

XXVI in Cit;t 

Friend to all Motorists - The Story of the Automo-

Southern California 137-139 (1968) ~ 

5. This Court has consistently 

reaffirmed its broad 

definition of "highway." 

broad definition of highway adopted by the Court 

reaffirmed three years after adoption of Article 

and Count;t of San Francisco v. Bo;td, 17 Cal.2d 606 
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1 (1941). Tn that case, the City of San Francisco Rouqht a writ o :' 

2 mandamus aqainst the State Controller, to certify that there wa~ 

3 a sufficient balance in certain funds subject to Article XXVI 

4 allocated to the County's account to hire a consulting enqineer 

5 "to aid in the solution of traffic and transit problems." The 

6 Controller refused to certify the expenditure on the ground that 

7 the funds, if available, could not legally be used for the 

8 specified purpose. The Court issued the writ, holding that the 

9 consulting contract was a legitimate "hiqhway purpose": 

10 "As to the appropriation from the accrued 

11 surplus in the county road fund, the respondent 

12 contends that monies derived from gasoline taxes 

13 and registration license fees, and transferred 

14 by the state to the county, cannot be used in 

15 connection with the Purcell contract. Ne cannot 

16 accept the contention. Section 1622 of the Streets 

17 and Highways Code, St. 1937, p. 2562, provides that 

18 such monies 'shall be deposited in a special road 

19 improvement fund' and shall be expended by the 

20 county 'exclusively for the acquisition of real 

21 property or interests therein, or the construction, 

22 maintenance or improvement of highways, bridges 

23 or culverts in that county.' ••.• 

24 "That the County Road Fund Act should be 

25 construed liberally is indicated by our decision 

26 in Long Beach v. Payne, [citation omitted] wherein 

27 it was held that highways included canals as an 

28 /// 
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1 

2 

integral part of the highway system." San 

Francisco v. Boyd, supra, at 612-613. 

3 In a later decision not involving application of 

4 Article XXVI, Justice Traynor again pointed out that the meaning 

5 of "highway" is not frozen by the common understanding of any 

6 particular moment in history. In Holloway v. Purcell, 35 Cal.2d 

7 220 (1950) , plaintiff taxpayers brought suit to enjoin reloca-

8 tion of a state highway, urging among other grounds that the 

9 provision of Article IV, Section 36 of the California Consti-

10 tution that "The Legislature shall have power to establish a 

11 system of state highways" precludes the Legislature from authori-

12 zing construction of a freeway or limited-access highway because 

13 the term "highway" was not understood to encompass such roads 

14 when the constitutional provision was adopted in 1902. Affirming 

15 the judgment for defendants, Justice Traynor wrote for a unani-

16 mous court , 

17 "The Constitution authorizes the Legislature 

18 to establish a system of highways adequate to 

19 meet the needs of the state, 'and to pass all 

20 laws necessary and proper to construct and 

21 maintain the same.' The type of highway that 

22 is adequate to meet traffic needs necessarily 

23 varies with the character and extent of those 

24 needs." ~olloway v. Purcell, supra, at 228-

25 229 (1950). 

26 See also, People v. Western Airlines, Inc., 42 Cal.2d 621, 635 

27 (1954) (holding that an airlines is within the definition of 

28 /// 
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1 "railroad or other transportation company" as userl in 1\rticle 

2 XII of the California Constitution of 1879). 

3 Article XXVI was wisely drafted in general terms to 

4 meet future needs as they might develop, limiting the use of 

5 fuel and registration taxes only to broad "highway purposes." 

6 The dictionary definition of "highway" has not grown more re-

7 strictive in the 35 years since Article XXVI was enacted. 

8 Webster's Third International Dictionary Unabridged defines it 

9 thus: 

10 "highway la: a road or way on land or water 

11 that is open to public use as a matter of right, 

12 whether or not a thoroughfare ••. compare private 

13 way b: such a road or way established and main-

14 tained (as by a State) in accordance with law." 

15 Webster's Third International Dictionary Unabridged 

16 1069 (19 66) . 

17 But the transportation needs of California have changed since 

18 1938. Freeway congestion is now known to be a vicious circle, 

19 which construction of new freeways will not break. Federal air 

20 pollution law requires that we adopt new modes of transportation. 

21 See Section II of this Memorandum supra at 5. 

22 Publicly owned and financed mass rapid transit faci-

23 lities now present a necessary and viable alternative an 

24 alternative which the City of Riverside and the Mayor of r~s 

25 Angeles are eager to implement as quickly as funds can be made 

26 available. In light of the progressive rule of constitutional 

27 interpretation applied in Holloway v. Purcell, supra, this Court 

28 should clear away a major stumbling block hy reaffirming the 
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1 substantial line of cases beginning with City of Lonq Beach v. 

2 ~~~, and holdinq that, in 1973, highway is also mass rapid 

3 transit. 

4 c. Summary and Conclusion 

5 The Legislature has refused to exercise its discretion, 

6 as mandated by Article XXVI, §3, to consider appropriating any 

7 of the $1.4 billion annual revenue from gas tax and motor vehicle 

8 license fee funds to mass rapid transit or other alternative 

9 transportation systems. It bases this refusal on the erroneous 

10 view that the languaqe of Article XXVI, restricting the use of 

11 such funds to "highway purposes," precludes using any moneys 

12 qoverned by Article XXVI for rapid transit. 

13 The Legislature's interpretation of Article XXVI is 

14 invalid because the word "highway" was defined at the time of 

15 Article XXVI' s adoption as including "all kinds of public ways," 

16 including railroads. City of Long Beach v. Pavne, 3 Cal.2d 184, 

17 186 (1935). That definition of highway was not chanqed by 

18 Article XXVI, which sought only to prevent diversion of motor 

19 vehicle funds to purposes other than those provided by law at 

20 the time of its adoption in 1938. The law in 1938, as inter-

21 preted by this Court, permitted the use of highwav funds in 

22 connection with all kinds of public ways. 

23 The purpose of Article XXVI was to prevent raids on 

24 the motor vehicle funds for general budgetary purposes. 

25 Petitioners do not challenge that purpose, nor do they seek to 

26 compel the Legislature to allocate the funds subject to Article 

27 XXVI to any particular project. They seek only to establish 

28 their right to have such funds used for all lawful purposes 
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l under Article XXVI. This Court should order the Leqislature to 

2 exercise its discretion to consider mass ranirl transit anrl other 

3 alternative transportation systems as proper 11 hiqhwav purposes" 

4 within the meaning of Article XXVI. 

5 

6 IV 

7 THE CALIFORNIA HIGHWAY COMMISSION HAS A 

8 DUTY TO CONSIDER ADOPTING RAPID TRANSIT 

9 AND ALTERNATIVE TRANSPORTATION SYSTEMS 

10 AS STATE HIGHWAYS 

11 A. Introduction: The Statutory Framework 

12 Pursuant to S2106 of the Streets and Highways Code, a 

13 fixed sum per gallon tax collected under the Motor Vehicle Fuel 

14 License Tax Law is apportioned among counties and cities. These 

15 apportionments must be spent exclusively for acquisition of 

16 riqhts of way for and construction of routes on the "select 

17 system of county roads and city streets,. established under 

18 Section 186.3, Str. & H. Code, except that the funds may be 

19 spent for the same purpose upon a State highway. Conceding that 

20 a rapid transit system may not be a county road or a city 

21 street, under the definitions established by City of Long Beach 

22 v. Payne, supra, a city or county may spend gas tax money upon 

23 such a system only if it is a 11 State highway.,. As demonstrated 

24 in Section III of this Memorandum, supra, a mass transit svstem 

25 is a highway. To be labelled a state highway, it must be 

26 selected, adopted and its route location approved by the 

27 California Highway Conunission (hereinafter 11 the Conunission,.). 

28 Str. & H. Code S75. 
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1 The Commission refuses to consider a mass ranid transit 

2 system as a state highway. It apparently bases its refusal upon 

3 

4 

5 

6 

7 

8 

9 

10 

its interpretation of "highway" as used in the sections of the 

Streets and Highways Code implementing Article XXVI and in Article ! 

XXVI itself. The Commission's interpretation is erroneous in I 
both cases. 

B. The Streets and Highways Code 

incorporates the Payne definition 

of highway. 

1. The word Nhighway" in the 1935 

11 Streets and Highways Code was 

12 carried over from the 1923 

13 Vehicle Act. 

14 In 1935, the Legislature enacted the first Streets and 

15 Highways Code, "thereby consolidating and revising the law re-

16 lating to public ways and all appurtenances thereto." Stats. 

17 1935, c. 29, p. 248. The codification was approved on March 27, 

18 1935 -- one month before the decision in City of Long Beach v. 

19 Pa~~~ came down -- and was in effect on September 15, 1935. 

20 West's Ann. Str. & H. Code p. 1. The limitation on exoenditures 

21 by cities and counties of gas tax funds was carried over from 

22 the old Motor Vehicle Act, which was adopted in 1923. Under 

23 Section 159 of the Vehicle Act, automobile registration fees 

24 were deposited in a Motor Vehicle Fund. One half of the receipts 

25 were to be paid to counties to be spent exclusively in "the 

26 construction and maintenance of public roads, bridges, and 

27 culverts in said counties," Stats. 1923, c. 266, §159. Section 159 

28 was amended in 1933 to broaden the scope of possible expenditures 
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1 by counties to include "the construction, maintenance, imnrove-

2 mentor repair of streets, roads, hiqh~ays, hrirlqes or culverts 

3 there." Stats. 19 33, c. 1031, §159 (c) . (Emphasis added.) It 

4 was this statute that the Court interpreted in 1935 in the 

5 Payne case, supra. 

6 A different statute, also first adopted in 1923, im-

7 posed a tax on motor vehicle fuels, the proceeds of which went 

8 into a separate "Motor Vehicle Fuel Fund." Half the receipts 

9 of that fund were allocated to counties to be spent "exclusivelv 

10 in the construction and maintenance of roads, bridges, and 

11 culverts in each such county." Stats. 1923, c. 267 §§1,13. 

12 This limiting language was not changeduntil adoption of the 

13 first Streets and Highways Code in 1935. 

14 The Streets and Hiqhways Code merged the provisions of 

15 the two preceding statutes relating to use of the tax funds bv 

16 counties. The new law provided that: 

17 "All amounts paid to each county, out of 

18 money derived from motor vehicle fuel license 

19 taxes and vehicle registration license fees 

20 imposed by the State, shall be deposited in a 

21 'special road improvement fund' which each 

22 board of supervisors shall establish for that 

23 purpose. Except as otherwise provided in 

24 this article, such money shall be spent ex-

25 elusively in the construction, maintenance or 

26 improvement of county highways, bridqes, or 

27 culverts in that county." Stats. 1935, c. 29 

28 §1622. (Emphasis added.) 
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1 Thus, the term "hiqhway 11 was added to the permissible uses of 

2 gas tax funds without further definition in 1935. The history 

3 of the section demonstrates that hiqhway was intended to have 

4 precisely the same meaning that it had in Section 159 of the 

5 

6 

7 

8 

9 

10 

11 

Vehicle 

of Long: 

Act -- that is, the broad meaning established by City 

Beach v. Payne, suEra. 

2. The definition of "hiqhway" has 

remained the same throuqh succeeding 

amendments to the Streets and 

Highways Code. 

The Collier-Burns Act of 1947 has been the only major 

12 legislative revision in the highway proqram since 1935. That 

13 act increased gasoline and diesel taxes and registration fees, 

14 divided the State Highway Construction Fund into two shares, 

15 allocating 45% to the northern part of the State and 55% to the 

16 South, and increased the apportionment of revenues to the cities 

17 and counties. Stats. 1947, 1st Ex. Sess., c. 11. The Leqis-

18 lature declared that this act was enacted 11 in furtherance of the 

19 policy and purpose of Article XXVI of the Constitution. 11 Id. , 

20 §43. Obviously, if the Legislature was dissatisfied with the 

21 interpretation of "highway" in Article XXVI which was estab-

22 lished in City of Long Beach v. Payne, 3 Cal.2d 184, in 1935, 

23 and reiterated in City and County of San Francisco v. Boyd, 

24 17 Cal.2d 606, in 1941, it would have taken the opportunity to 

25 enact a narrower definition. It did not do so. It is, there-

26 fore, clear that the term highway as used in §75 and §186.3 

27 Str. & H. Code, is intended to be used in precisely the same 

28 broad sense in which it is used in Article XXVI. Thus, there 
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1 is no obstacle, legislative or constitutional, to the Commission 

2 exercising its discretion to consider selecting, adopting and 

3 determining the location for mass rapid transit systems, to 

4 allocate funds governed by Article XXVI for such purposes, and 

5 to permit cities and counties to spend their allocations of 

6 Article XXVI on such systems once they are adopted as state 

7 highways. 

8 

9 

10 

c. The Commission is Violating the Command 

of Streets and Highways Code S75.7 in 

Failing to Consider Adopting Rapid 

11 Transit Systems as State Highways. 

12 When the Commission exercises its discretion to adopt 

13 a state highway route, it is required to issue a report contain-

14 ing "the basis for its decision, including the consideration 

15 given to the following factors: 

16 (a) Driver benefits 

17 (b) Community values 

18 

19 

20 

(c) Recreational and park areas 

(d) Historical and aesthetic values 

(e) Property values, including impact on local 

21 tax rolls 

22 (f) State and local public facilities 

23 (g) City street and country road traffic 

24 (h) Total projected regional transportation 

25 requirements." Cal. Str. & H. Code §75. 7. 

26 The Commission is violating the statutory mandate to 

27 consider all the factors listed above in determining what are 

28 "highways," since, under the Payne definition, rapid transit 

-30-



1 lines are highways. In order to give full and unfettered con-

2 sideration to item (b), "Community values," ann item (h), "Total 

3 projected regional transportation requirements," the Commission 

4 must be able to consider adopting rapid transit instead of or in 

5 addition to roads for motor vehicles. Failure to exercise its 

6 discretion to consider rapid transit as state "highways" is a 

7 clear violation of the statutory requirement to consider commu-

8 nity values, ~, the community's interest in a reduction in 

9 air pollution, and total transportation needs. 

10 D. Summary and Conclusion 

11 Cities and counties must spend their share of the gas 

12 tax revenues on "state highways" if they choose not to spend all 

13 or part of their allocation for city streets and county roads. 

14 The Commission has refused to consider adopting rapid transit 

15 systems as state highways, basing its refusal on Article XXVI 

16 of the Constitution and implementing legislation. This refusal 

17 not only is without legal basis, since the term highway encom-

18 passes rapid transit systems under previous decisions of this 

19 Court: it also violates the express statutory command of Streets 

20 and Highways Code §75.7 that the Commission consider community 

21 values and total projected regional transportation requirements 

22 in determining what shall be state highways. 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

28 Ill 
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THE ATTORNEY GENERAL'S OPINION ON NHICH 

RESPONDENTS PURPORT TO RELY FOR THEIR 

REFUSAL TO CONSIDER MASS RAPID TRANSIT 

AS A HIGHWAY PURPOSE IGNORES APPLICABLE 

CASE LAW, BUT ITS LOGIC SUPPORTS 

PETITIONERS 

A. The Attorney General's Opinion 

Has No Basis in California Law. 

In an Opinion issued June 6, 1973, Ops. Cal. Atty. Gen. 

11 No. CV 72/357 attached hereto as Exhibit "4," Attorney General 

12 Evelle J. Younger concludes that Article XXVI bars the appropri-

13 ation of motor vehicle fuel taxes for the construction or 

14 maintenance of a rapid transit system. This Opinion does not 
1 

15 cite or consider the application of the three principal California! 

16 cases dealing with the proper definition of highway discussed ! 
i 

17 above: Wattson v. Eldridge, 207 Cal. 314; Long Beach v. Payne, 

18 3 Cal.2d 184; and San Francisco v. Boyd, 17 Cal.2d 606. The 

19 sole case cited for the proposition that "highway purposes" 

20 excludes rapid transit lines is a Massachusetts decision, In re 

21 Opinion of the Justices, 85 N.E.2d 761 (1949). The opinion 

22 relies primarily on prior Attorney General's opinions, see 

23 47 Ops. Cal. Atty. Gen. 145 (1966) 1 47 Ops. Cal. Atty. Gen. 28 

24 (1966); 27 Ops. Cal. Atty. Gen. 15 (1956), none of which acknow-

25 ledges the existence of applicable California case law. 

26 That the Massachusetts definition of a highway is not 

27 dispositive of the intention of California statutes was 

28 /// 
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clearly established in the Payne case, supra, at 190, in which 

the Court observes: 

"Counsel for respondent have cited decisions 

from other jurisdictions holding that in certain 

instances the term 'highway' does not include a 

canal, but these authorities are out of line 

with the general trend of decisions upon the 

subject, and are in direct conflict with the 

decision of this court in Wattson v. Eldridge, 

supra. We are therefore of the opinion that the 

term 'highway' as generally used and understood 

is sufficiently comprehensive to include canals 

as an integral part of a highway system." 

The Attorney General asserts, at p. 4, that a "lonq

standing legislative interpretation of article XXVI supports a 

restrictive definition of highway purpose." As petitioners have 

demonstrated in the foregoing sections, the Legislature has 

never explicitly adopted such an interpretation, and its current 

view is based on an invalid construction of the word "highway." 

B. The Attorney General's Conclusion that 

Bicycle Lanes or Trails May serve a 

"Highway Purpose" is Equally Applicable 

to Mass Rapid Transit Systems. 

Despite the groundless assertion that "highways" are 

only for motor vehicles, the Attorney General's opinion concludes 

that "pedestrian, equestrian, or bicycle lanes or trails" mav be 

funded by motor vehicle fuel tax revenues. The Attorney General 

reasons as follows: 
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1 " [I) t is :lpp.'\rent. , for in•t:\rwf", t· h.-'\l th*' 

2 construction and maintenance of perlestrian 

3 facilities, such as sidewalks and pedestrian 

4 overcrossings and undercrossings, which serve 

5 to separate pedestrian traffic from motor 

6 vehicle traffic on the highway, serve a 

7 'highway purpose' in that pedestrians who might 

8 use the streets and highways for transportation 

9 are removed from the highway thereby increasing 

10 the traffic capacity and safety of such street 

11 or highway." Id. at 4-5. 

12 Petitioners agree. Under this reasoning, even if this Court 

13 were to adopt the constricted definition that a "highway" is 

14 only a 11 road, 11 as proposed by the Attorney General, it should 

15 hold that a mass rapid transit sy.stem is a valid furtherance 

16 of such "road" purposes. Mass rapid transit facilities .relieve 

17 traffic congestion and improve safety by reducing the use of 

18 motor vehicles. See Institute of Public Administration, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Evaluating Transportation Controls to Reduce Motor Vehicle 

Emissions in Major Metropolitan Areas, App. E 1-20 (November 

1972). As shown in Section II of this Memorandum, suora, at 

6-7, constructing mass rapid transit as an alternative to 

roads in appropriate cases can also forestall the creation of new 

freeways, thereby mitigating the pressure to commit future reve

nues to additional automobile routes. Thus, even under the 

Attorney General's definition, rapid transit serves a "hiqhwav 

purpose" and moneys governed by Article XXVI may therefore be 

allocated for rapid transit in appropriate cases. 

-34-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VI 

THE WRIT OF MANDATE IS THE APPROPRIATE REMEDY 

TO COMPEL RESPONDENTS TO CONSIDER REQUESTS 

FOR MONEYS GOVERNED BY ARTICLE XXVI TO BE 

USED FOR DEVELOPMENT OF MASS RAPID TRANSIT 

AND OTHER PUBLIC WAYS OPEN TO PUBLIC USE. 

As this section will show, petitioners properly seek 

a writ of mandate to compel respondents to perform a public duty 

involving the public welfare of virtually every citizen of the 

State of California. 

The California Code of Civil Procedure,section 1085, 

provides that the writ of mandate may be used " ••• to compel 

the performance of an act which the law specially enjoins as a 

duty resulting from an office, trust, or station •••• " 

Section 1086 requires that the writ " ••• must be issued in all 

cases where there is not a plain, speedy, and adequate remedy 

in the ordinary course of the law. It must be issued on the 

verified petition of the party beneficially interested." 

These statutory elements have been interpreted as 

requiring that the petitioners show a clear, present (and 

usually ministerial) duty on the part of respondent couoled 

with a clear, present and beneficial riqht in the petitioner. 

Additionally, the petitioner often must show that he has ~ade 

a demand that the duty owed be performed. However, this Court 

has held that when the duty invoked in a petition for a writ 

of mandate affects the public welfare, some of these require

ments are relaxed. Hollman v. Warren, 32 Cal.2d 3,1 (1948); 

Ballard v. Anderson, 4 Cal. 3d 873 (1971). For instance, when 
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1 a petitioner can show that he seeks to compel the performance 

2 of a public duty, he need not allege that he himself is person-

3 ally and beneficially interested. Hollman v. Warren, supra; 

4 Fuller v. San Bernardino Valley Mun. l"lat. Dist., 242 Cal.App.2d 

5 52 (1966) [citing cases]: _s_ee __ a_l_so_J -~e~n_s~e_n~v_.~M_c~C~u~l~l~o~u~g~h, 

6 94 Cal.App. 3A2 (1928). 

7 A. Re~onde~ts Have a Clear, Present 

8 Duty to Consider Reguests for Moneys 

9 Governed by Article XXVI to be Used 

10 to Develop Any Public Way Open to 

11 Public Use Including Mass Rapid 

12 Transit and Other Alternative 

13 Transportation Systems. 

14 The language and purpose of Article XXVI do not limit 

15 or restrict the use of gas taxes and vehicle registration fees 

16 for the construction, improvement or maintenance of legitimate 

17 public transportation systems. As shown above, past decisions 

18 of this Court establish that the 11 highway purposes" included 

19 within Article XXVI contemplate the use of funds for the creation 

20 of varied transportation systems, including mass rapid transit. 

21 A oroper interpretation of "highway purposes" establishes a 

~2 clear and present duty in respondents to consider requests for 

23 funds governed by Article XXVI to be used in the creation of a 

24 variety of transportation systems not limited to streets, roads 

25 or freeways, capable of carrying cars, trucks and buses and to 

26 appropriate those funds for such purposes in proper cases. 

27 In seeking to compel respondents to consider requests 

28 for funds to be used on all legitimate public transportation 
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1 systemR, petitioners do not seek to have this Conrt control thf' 

2 ~an~e~ in which respondents exercise their discretionnry nower, 

3 but only to require that they exercise it. It is well estab-

4 lished that the writ of mandate may be used to comnel the 

5 exercise of discretionary power when there has been a complete 

6 absence of the use of such power. Thurmond v. Superior Court, 

7 66 Cal.2d 836 (1967) ~ ~lich v. Superior Court, 63 Cal.2d 551 

8 (1965): Hollman v. Warren, supra~ Memorial Hospital of Southern 

9 C..i!l..!...-.~! __ State Health Planning Council, 28 Cal.App. 3d 1!;7 ( 1972) ; 

10 Betancourt v. Workmen's Compensation Board, 16 Cal.App.3d 408 

11 ( 1971) . 

12 The use of the writ of this purpose is particularly 

13 appropriate when, as in the present case, the public aqency 

14 charged with a refusal to perform a duty has based its refusal 

15 on an erroneous view of the law. 

16 "The availability of mandate is not limited 

17 to these situations when there has been an abuse 

18 of discretion, but also extends to cases where a 

19 trial court refuses to exercise its discretion 

20 because of a mistaken belief that the court had 

21 no discretion in the premises .••. " Erlich v. 

22 ~uperior Court, supra, at 556. 

23 The general principle established by these cases that 

24 the writ of mandate can be used to compel the exercise of 

25 vested discretionary power, has been applied against admini-

26 strative officers as well as judicial ones. Hollman v. Warren, 

27 ~~r~, Betancourt v. Workmen's Compensation Board, supra; 

28 Memorial Hospital of So. Cal. v. State Health Planninq Agencv, 
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1 ~-UJ2.t;_~· Aqencies and individuals. in these cases had refusP.>r'l t 0 

2 exercise judgment with respect to a given subject, in the 

3 belief that they were not empowered to act at all. The writ 

4 of mandate operated in these situations to clarifv a rule or 

5 law affecting the exercise of discretionary power and to compel 

6 the exercise of that power. 

7 Hollman v. Warren, supra, is a case directly analoqous 

8 to the instant case. In that case, Governor Warren had failed 

9 to exercise his discretion to appoint notaries public in San 

10 Francisco because he was under the erroneous impression that 

11 the law allowed him no such discretion. This Court issued a 

12 peremptory writ of mandate to compel Governor Warren to 

13 exercise his discretion to appoint the notaries, stating that: 

14 "While ordinarily, mandamus may not be 

15 available to compel the exercise by a court or 

16 officer of the discretion possessed by them in 

17 a particular manner, or to reach a particular 

18 result, it does lie to command the exercise of 

19 discretion -- to compel some action on the 

20 subject involved. [Citations omitted.] 

21 32 Cal.2d at 355. 

22 In the instant case, respondents have refused and will continue 

23 to refuse to exercise their discretion to consider requests for 

24 moneys governed by Article XXVI unless ordered by this Court to 

25 exercise that discretion. As in Hollman v. Warren, respondents' 

26 refusal rests on a misinterpretation of the law, and therefore 

27 a writ of mandate is the appropriate remedy to compel respon-

28 dents to exercise their discretion. 
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l When an agency's action or refusal to act rests on 

2 an interpretation of law, a petition for a writ of mandate is 

3 an appropriate means to seek review of that determination. 

4 Rich v. State Board of Optometry, 235 Cal.App.2d 591 (1965). 

5 In that case, petitioners sought to compel the State Board of 

6 Optometry to allow them to relocate branch offices of their 

7 businesses. The issuance of the writ necessarily involved a 

8 determination of the meaning and purpose of the California 

9 Business and Professions Code §3077. In granting the writ, 

10 and thus deciding the correct interpretation of §3077, the 

11 court said, 

12 "The construction of a statute and its 

13 applicability to a given situation are matters 

14 of law. • • . Accordingly, where an administrative 

15 agency's determination involves the construction 

16 of a statute, its interpretation is a question of 

17 law which is reviewable by the courts .•.• " 

18 235 Cal.App.2d 591, 604. 

19 As in Rich, petitioners in the instant case seek a review of 

20 respondents' interpretation of a law (in this case constitu-

21 tional) and a writ of mandate compelling compliance with that 

22 law. 

23 This Court has issued its original writ of mandate to 

24 correct erroneous administrative interpretation of important 

25 laws in cases like the present one. In San Francisco Unified 

26 School District v. Johnson, 3 Cal. 3d 937 (1971), this Court was 

27 "called upon to determine the interpretation and constitution-

28 ality of Education Code Section 1009.5 .••• " 3 Cal.3d at 942. 
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1 Read one way, the statute could be "construed so as to prohibit 

2 nonconsensual busing in order to achieve racial integration." 

3 3 Cal.3d at 943. The Court rejected such an interpretation and 

4 issued a peremptory writ of mandate comnelling a computer studv 

5 of present and future school assignments in San Francisco. 

6 3 Cal.3d at 960. The Court pointed out that it was not bv its 

7 order requiring busing as a means of achieving integration, but 

8 rather was compelling the school authorities to exercise their 

9 discretion to consider school assignments which would depend on 

10 busing as a means of achieving integration. The school authori-

11 ties' refusal to study such school assignments was purportedly 

12 based on their belief that the statute did not permit them to 

13 consider busing. 

14 As in San Francisco Unified School District v. Johnson, 

15 petitioners in the instant case seek to have the Court interpret 

16 a law and to compel . respondents to exercise the discretionary 

17 . power which the law confers upon them. Just as the Court was not 

18 required to order busing to achieve school desegregation in the 

19 San Francisco case, so in the present case, petitioners do not re-

20 quest the Court to compel respondents to allocate funds governed 

21 by Article XXVI for mass transit in any specific case. But, as in 

22 Johnson this Court held that to read Education Code Section 1009.5 

23 as prohibiting busing as a means of achieving integration was 

24 incorrect, so, petitioners submit, in this case the Court should 

25 conclude that to read Article XXVI as prohibiting use of funds 

26 governed thereby for anything but roads for motor vehicles 

27 is clearly erroneous. As in Johnson, the writ of mandate is 

28 /// 
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l the appropriate remedy to compel respondents to exercise the 

2 discretion granted them by law. 

3 Earlier, in County of Sacramento v. Hickman, 66 Cal.2d 

4 841 (1967) , this Court issued a peremptory writ of mandate to 

5 compel a county assessor to assess property at between 20% and 

6 25% of its face value rather than at its "full cash value" as 

7 stated in Article XI, Section 12 of the California Constitution. 

8 The assessor had interpreted that section of the Constitution 

9 as allowing her no discretion to assess the property at anythinq 

10 other than full cash value. This Court disagreed, pointinq out 

11 that the statutory meaning and interpretation in effect at the 

12 time of the adoption of Article XI, Section 12 allowed assess-

13 ment at fractional value. The Court held that Article XI, 

14 Section 12 does not preclude assessment at a fraction of full 

15 cash value and issued a writ of mandate to compel the county 

16 aRsessor to assess property at between 20% and 25% of face 

17 value. 

18 As in the cases above, the course of action challenqed 

19 herein is based upon an incorrect interpretation of law. Respon-

20 dents have refused and continue to refuse to consider the use 

21 of Article XXVI funds for the development of mass rapid transit 

22 and alternative transportation systems. Their refusal is based 

23 upon the erroneous view that they lack discretion to consider 

24 use of gas taxes and vehicle registration fees for mass rapid 

25 transit under Article XXVI. 

26 In requesting the Court to issue the writ of mandate 

27 in this case, petitioners seek to compel respondents to perform 

28 their clear and present duty to exercise authority and discretion 

-41-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~2 

23 

24 

25 

26 

27 

vested in them which they now refuse to exercise. As in san 

Francisco Unified School District v. Johnson, sunra, it is 

appropriate that this Court issue its writ of mandate to compel 

the exercise of discretion here. 

B. Petitioners by This Action Seek to 

Procure P~rformance of a Public nut~ 

in Which They Have a Beneficial Interest. 

It is well established that when a petitioner attempts 

to vindicate a public right and thus to compel performance of 

a public duty, no special beneficial interest other than his 

interest as a citizen need be shown. 

"Where the question is one of public riqht 

and the object of mandamus is to procure the 

enforcement of any public duty, the relator need 

not show that he has any legal or special interest 

in the result, since it is sufficient that he is 

interested as a citizen in having the laws 

executed and the duty in question enforced." Diaz v. 

Quitoriano, 268 Cal.App.2d 807, 811 (1969) ~ See also, 

Fuller v. San Bernardino County Municipal Water 

~istrict, 242 Cal.App.2d 52, 57 (1966). 

In ~ollman v. Warren, supra, this Court stated that 

petitioner had sufficient interest in the issuance of a writ 

of mandate compelling Governor Warren to exercise his discretion 

to appoint notaries in San Francisco not only as an applicant 

for the position of notary, but also as a resident and taxnaver 

of San Prancisco "interested in havinq a sufficient number of 

28 notaries commissioned to act therein." 32 Cal.2d at 357. 
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1 In 1)_ !'.0_~n - -~·- St!~ri.2-_J?_C':..<?._~_t:_t;_, 5 Crt t. M r,oq ( lll / l) , ! ht! 

2 Californ i a Secretary of State sought manrlamus in this Cottrt 

3 directing the superior Court to vacate its order dismissing the 

4 Secretary's action for civil penalties against parties for their 

5 alleged failure to comply with campaign laws. This Court, in 

6 issuing the writ of mandate, pointed out that it was particularly 

7 appropriate that the Secretary of State seek mandamus because of 

8 his overall responsibility to enforce the election laws. 

9 In the instant case, petitioners seek to procure 

10 performance of a public duty which affects the public welfare 

11 of virtually every citizen of the State of California. As shown 

12 above, the lack of mass rapid transit and other forms of public 

13 transportation is a direct cause of problems of air pollution 

14 and traffic congestion in California's urban and suburban areas. 

15 The existence of funds for the creation of a balanced trans-

16 portation system will determine to a great extent the ability 

17 of petitioner City of Riverside and other cities like the City 

18 of Los Angeles to comply with the requirements of the Clean Air 

19 Act of 1970. Respondents' refusal to make funds available for 

20 balanced transportation systems vitally affects every California 

21 city's ability to deal effectively with its social, environmental 

~2 and economic problems. Further, transportation has a direct 

23 bearing on whether this state will be capahle of meeting the 

24 increasingly urgent need to conserve enerqv and natural resources. 

25 There can be no doubt that petitioners in this case seek to 

26 procure performance of a public dutv of the greatest importance 

27 and significance for all Californians. 

28 /// 
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14 

Petitioners are especially appropriately situated to 

seek mandamus compelling performance of respondents' public 

duty in this case. Mayor Bradley, as the highest administrative 

official of the City of Los Angeles, has the responsibility to 

protect the health and welfare of all residents and citizens of 

the City. He is vitally concerned both in his official capacity 

and as a citizen with finding solutions to the problems of air 

pollution, traffic congestion, urban sprawl and social disloca

tion. He has a duty to see that the City of Los Angeles complies 

with the requirements of the Clean Air Act. Solutions to these 

problems can be found onlv in the development and maintenance 

of a balanced transportation system. The development of such 

a system in turn depends on the availability of vast sums of 

money for mass rapid transit and other alternative public 

15 transportation. Just as it was appropriate for the Secretary of 

16 

17 

18 

19 

20 

21 

~2 

23 

24 

25 

State to seek mandamus in Brown v. Superior Court, supra, so 

Mayor Bradley is particularly well suited to seek performance 

of respondents' public duty in the instant case. 

Councilman Edelman is likewise qualified both as a 

citizen and as a public official of the City of Los Angeles to 

seek performance of respondents' public dutv in this case. As 

a city official, Councilman Edelman has been vitally concerned 

with the development of a balanced transportation system 

including mass transit. He has been a stronq advocate of the 

use of moneys governed by Article XXVI for the development of 

26 such a balanced transportation system since 1966. As a 

27 

28 

resident of West Los Angeles who commutes approximately 10 miles 

each way to work in downtown Los Anqeles, he would henefit 
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1 directly from the issuance of a writ of mandate in thi~ c~sr hy 

2 using the mass rapid transit system constructed and maintainerl 

3 from funds governed by Article XXVI. 

4 The City of Riverside is itself authorized to seek 

5 and obtain funds governed by Article XXVI for whatever lawful 

6 purposes said funds may be used. The City of Riverside is 

7 burdened by aggravated air pollution problems and is anxious to 

a obtain moneys governed by Article XXVI for construction and 

9 maintenance of alternative modes of transportation to replace 

10 the private automobile. In order to fulfill its responsibili-

11 ties to protect the health and welfare of its residents and 

12 citizens, the City of Riverside intends to seek funds governed 

13 by Article XXVI for such purposes upon this Court's issuance of 

14 the writ of mandate prayed for in this petition. 

15 In short, all three petitioners are particularly well 

16 qualified by reason of their interests and responsibilities as 

17 city officials and as private citizens and, in the case of the 

18 City of Riverside, by reason of its direct interest in receiving 

19 funds governed by Article XXVI for mass transit, to seek to compel 

20 respondents to perform their public duties affecting all the 

21 citizens of the Los Angeles and Riverside areas as well as the 

22 entire state. 

23 

24 

C. This Petition is Timely Becaus~ 

Respondents Have Shown That Any 

25 Demand to Perform Their Duties 

26 Under Article XXVI Would be Refused. 

27 Ordinarily, when a petitioner seeks mandamus, he must 

28 assert that he made demand upon the respondent to perform the 
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1 act and that the respondent refused to comply. No such demand 

2 need be made, however, where petitioner seeks mandamus to compel 

3 the performance of a duty affecting the public at large ££ 

4 where the conduct and attitude of the respondent show that the 

5 demand would have been refused if made. In Jensen v. McCullough, 

6 94 Cal.App. 382 (1928), petitioner, a state officer, souqht 

7 mandamus compelling respondent, a county treasurer, to pay 

8 moneys due the state by reason of commitments by the County to 

9 the Sonoma state home. In issuing the writ of mandate, the 

10 Court stated: 

11 "But there are two well-recognized exceptions 

12 to this general rule [that there be a demand and a 

13 refusal] -- first, that a demand is excused when 

14 the act is a mere public duty affecting the public 

15 at large and in which the petitioner has no imrne-

16 diate benefit, and, second, that a demand is excused 

17 when the attitude of the respondent shows that it 

18 would have been refused if made." 94 Cal.App. at 

19 389. 

20 See also, Young v. Gnoss, 7 Cal.3d 18 (1972) (Original writ of 

21 mandate issued to prevent enforcement of unconstitutional resi-

22 dency requirement) , holding that "the remedy may be sought when 

23 it is clear from the circumstances that the public officer does 

24 not intend to comply with his obligations when the time for 

25 performance arrives." Both exceptions set out in Jensen v. 

26 Mc~ullough, supra, are present in the instant case. First, as 

27 set out above, petitioners seek to procure performance of a 

28 public duty affecting the public at large, and petitioners' 
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1 beneficial interest in respondents' perfnrmRnce of thnt rlutv is 

2 a consequence of petitioners' responsibilities to the public, 

3 who are the direct beneficiaries. 

4 Further, the conduct and public statements of respon-

5 dents leave no doubt that they have internreted and continue to 

6 interpret Article XXVI narrowly to prohibit use of funds governed 

7 thereby for any purpose other than the construction and mainte-

8 nance of streets, roads and freeways designed to carry motor 

9 vehicles and structures directly incident thereto. In the 

10 California Action Plan for Transportation P~anning prepared by 

11 respondent California Department of Transportation to fulfill 

12 the requirements of the Federal-aid Highway Act of 1970, this 

13 interpretation is explicit: 

14 "The California Department of Transportation 

15 is authorized to plan for a balanced and coordinated 

16 transportation system including all transportation 

17 modes, but is not authorized to assume the functions 

18 of designing or building any mode other than highway. 

19 Therefore, the system planning portion of the Action 

20 Plan is multimodal in concept, but the project 

21 development phase is only directed toward highway 

22 projects." California Action Plan for Transportation, 

23 Final Draft, California Department of Transportation, 

24 June 1973, at p. 1-4. [The Department of Transpor-

25 tation is clearly using the word "hiqhwav" in this 

26 passage to mean road for automobile travel.] 

27 The reason why respondent Department of Transportation "is not 

28 authorized to assume the functions of designing or building any 
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mode other than highway" [i.e~, road for 1'\utomobile tnlw~l) iR 

because it has misinterpreted Article XXVI as limitinq uge of 

the funds qoverned thereby for use in desiqning, constructing 

and maintaining streets, roads and freeways for use of motor 

vehicles. 

Further, the 1972 Annual Highway Planning Report, 

Summary Report, published by the State of California Business 

and Transportation Agency, Department of Public Works in March 

1973, outlines a highway program for the next nine years limited 

exclusively to construction of highways for use of motor vehicles. 

The program, which depends for part of its financial support 

on $10.6 billion which is presumed to be available under 

Article XXVI during the next nine years, rests on the assumption 

that the use of funds governed by Article XXVI will be li~ited 

exclusively to construction of highways for use of motor 

vehicles. Thus, the report states that its basic assumptions 

regarding state revenues are: 

"a) there will be no chanqe in the highway 

user [Article XXVI] tax structure; and 

b) there will be no diversion of highway 

users [Article XXVI] taxes." Id. at 13. 

22 If there were ever any doubt as to the position of 

23 respondents regarding the use of funds governed by Article XXVI 

24 for mass rapid transit and other alternative transportation 

25 systems, that doubt has been laid to rest by a recent request 

26 from respondent California State Leqislature to the State 

27 Attorney General and the response to that request. [The res-

28 ponse from the Office of the Attorney General is attached hereto 
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1 as Exhibit "4" ] • The question which WC\R pr~~Pntect to thP. 

2 Attorney C.enerill by the Honorable Jl\meR R. Millrt, Prf'Rirll:"nt Pro 

3 Tempore of the California ~tate Senate, was: 

4 "1. Does Article XXVI of the Constitution 

5 permit the appropriation of motor vehicle fuel 

6 taxes for the construction or maintenance of a 

7 rapid transit system?" Exhibit "4" at 1. 

8 The conclusion as to that question is staten as 

9 follows: 

10 "1. Article XXVI of the Constitutions bars 

11 the appropriation of motor vehicle fuel taxes for 

12 the construction or maintenance of a rapid transit 

13 system." Exhibit "4" at 1. 

14 The Attorney General's analysis unfortunatelv does 

15 not include any reference to the ~~Y~ case. Consequently, its 

16 reliance on the leqislative history surroundinq the passaqe and 

17 approval of Article XXVI is incomplete and fatally defective. 

18 Its existence, however, assures that any request bv petitioners 

19 that respondent State Legislature authorize use of funds 

20 governed by Article XXVI would be refused. 

21 It is clear that respondent State Leaislature is 

22 presently relying on the above opinion of the Attorney General 

23 for its interpretation of Article XXVI. On July 18, 1973, 

24 Mnry D. Nichnls, one of the attorneys for petitioners herein, 

25 talked bv telephone with Jimmy Winq, denutv leqislative counsel 

26 in char~e of transportation. He informed Miss Nichols that his 

27 office has relied and continues to rely on the above oninion of 

28 the Attorney General in advising the Leqislature reaardincr the 
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1 scope of Article XXVI. (The details of thiR converRation are 

2 set out in the affidavit of Miss Nichols nttnched hereto n s 

3 Exhibit "5".) 

4 Because the State Legislature, relyinq on the above 

5 opinion of the Attorney General, has too narrowly construed the 

6 purposes for which funds governed by Article XXVI mav be used, 

7 there have been numerous legislative attemnts to alter the 

6 situation. The bill authored by Assemblvman Foran, ACA 16, 

9 would open the funds governed by Article XXVI to uses for con-

10 struction and maintenance of mass transit and woulrl have the 

11 details to be worked out by the State Legislature. The bill 

12 auth~red by Senator Mills, SCA 15, would authorize use of some 

13 of the funds governed by Article XXVI for transportation nurposes 

14 other than roads for motor vehicles but would accomolish it in 

15 more specific and limited ways. Neither of these bills, nor 

16 any other legislation, would be necessary had respondent State 

17 Legislature properly interpreted Article XXVI as li~iting funds 

18 governed by that Article only to general transportation purposes 

19 rather than non-transportation purposes. The reasons for the 

20 failure properly to interpret the scope of Article XXVI appear 

21 to be twofold: 1) the issue seems never to have presented 

22 itself clearlv and distinctly to respondents until very recently; 

23 2) apparently the decisions of this Court, discussed extensively 

24 above, have never been called to the attention of resnondents. 

25 At any rate, it is readily apparent that respondent State Legis-

26 lature has in the recent past interpreted and continues to 

27 interpret Article XXVI as restrictinq use of the funds qoverned 

28 thereby to roads for motor vehicles. Thus, any request from 

-so-



1 netitioners that such funds be allocated for mass transit and 

2 other alternative transportation systems would be nenied, and a 

3 writ of mandate is the appropriate remedy to comnel respondents 

4 to consider such requests, notifv all county and city qovernments 

5 that such requests will be considered, and allocate funns for 

6 such uses in appropriate cases. 

7 D. Petitioners Have No Plain, Speedy 

8 and Adeguate Remedy in the Ordinary 

9 Course of the Law. 

10 For all the reasons set out in Section II ahove, the 

11 issues presented by this petition are of the utmost public imoor-

12 tance and urgency. No remedy at law could begin to orovide 

13 petitioners with the equivalent of the relief they seek by this 

14 petition: namely, an opportunity to use a portion of the funds 

15 governed by Article XXVI to provide solutions to the critical 

16 public transportation, pollution and related urban problems 

17 enumerated above. Money damages or other ordinary remedies are 

18 totally inadequate and inappropriate in the context of this 

19 litigation. Petitioners submit that manrlamus is the only 

20 appro~riate remedy under the circumstances. 

21 Ill 

~2 I II 

23 /// 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

28 Ill 

-51-



1 VII 

2 THIS PETITION PRESENTS A COMPELLING CASE FOR 

3 THIS COURT TO EXERCISE ORIGINAL JURISDICTION 

4 BECAUSE THE ISSUES PRESENTED ARE OF THE 

5 GREATEST PlJBLIC IMPORTANCE AND MUST BE 

6 RESOLVED PROMPTLY. 

7 Under Article VI §4 of the California Constitution, 

8 the Supreme Court has original jurisdiction in proceedings in 

9 the nature of mandamus. Rule 56(a) of the California Rules of 

10 Court provide: 

11 "A petition to a reviewing court for a 

12 writ of mandate .•• shall set forth the matters 

13 required by law to support the following: 

14 (1) If the petition might lawfully have been 

15 made to a lower court in the first instance, it 

16 shall set forth the circumstances which, in the 

17 opinion of the petitioner, render it proper 

18 th~t the writ shout~ iARue oriqin~llv from the 

19 reviewing court .••. " 

20 This Court has long recognized that issues of great 

21 public concern which should be quickly resolved satisfy the 

~2 demand for "circumstances" justifying the exercise of original 

23 jurisdiction. People e~~~l:..• Younger v. ~~nty_q_~ El Dorado, 

24 5 Cal.3d 480 (1971); S~~~~~n~iscoJlni~~ed School District v. 

25 ~ohns~n, 3 Cal. 3d 937 (1971); State Board of __ Equalization v. 

26 ~~~-~~, 68 Cal. 2d 1n7 (1968); Farley v. Healey, 67 ~al.2d 325 

27 (1967); Sacramento v. Hickman, 66 Cal.2d 841 (1967) Perry v. 

28 /// 
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1 ~~rd~~, 34 Cal.2d 87 (1949); H~~lma~~-~~rren, 12 Cal.2d 351 

2 (1948). 

3 In San Francisco Unified School Dis~~ict v. Johnson, 

4 3 Cal.3d 937 (1971), the Court was called on to decide whether 

5 Education Code section 1009.5 precluded the use of busing for 

6 purposes of desegreaatinq public schools. The Court stated 

7 that this issue was of great public concern and affected punil 

8 assiqnment throuqhout the state • . Because the United States 

9 Supreme Court had directed that segregation in public schools 

10 Must terminate "at once," prompt judicial action was necessa:r.v 

11 and the Court therefore exercised original jurisdiction. 

12 3 Cal.3d at 945. 

13 In P~le ex rel. Younger y. County of El norad~, 

14 S Cal.3d 480 (1971), this Court exercised oriqinal jurisdiction 

15 and issued a writ of mandate compelling El Dorado and Placer 

16 Counties to pay to the Tahoe Regional Planninq Agency their 

17 share for the support of the agency. In explaining the reasons 

18 why the Court chose to exercise original jurisdiction in that 

19 case, Justice Sullivan noted that the Lake Tahoe Basin is a 

20 uniquely beautiful area which is endangered by explosive qrowth. 

21 The Court reasoned that all the peonle of the state have an 

~2 interest in the protection of the scenic beautv of the area 

23 which the Tahoe Reqional Planning AgencY is sunnosed to protect 

24 and preserve, and therefore the case was of sufficient iMpor-

25 tance to justify the exercise of oriqinal jurisdiction. 

26 In County of Sacrament~ Y. ~ickman, 66 Cal.2d B41 

27 (1967), the Court issued a writ of mandate to compel the county 

28 assessor to assess property at a fraction of full cash value as 
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1 required by the revenue and tax code. ,lu!';tice Mo~k, wri tinq fn ·-

2 a unanimous Court, pointed out that the local asses~m~nt roll 

3 had to be completed by a certain date and that the delay involved 

4 in first submitting the matter to a lower court would result in 

5 confusion in the administration of the tax laws and hardship 

6 and expense to the public. 66 Cal.2d at 845. 

7 In Hollman v. Warren, 32 Cal.2d 351 {1948), the Court 

8 issued a writ of mandate compelling then ~overnor Warren to 

9 exercise his discretion to appoint notaries public in San Pran-

.10 cisco. The Court explained its decision to exercise original 

11 jurisdiction as follows: 

12 "The case is a proper one for this court to 

13 exercise its original jurisdiction. It affects 

14 the entire city and county of San Francisco, a 

15 populous county, the writ runs to the highest 

16 executive of the state, and an important consti-

17 

18 

19 

tutional question is involved." 32 Cal.2d 351, 

357. 

The Court has also exercised oriqinal jurisdiction to 

20 resolve a variety of important public issues includincr: quali-

21 fication of an initiative for the ballot, Perry v. Jordan, 

~2 34 Cal.2d 87 {1949), and Parley v. Heal~, 67 Cal.2d 325 {lq~7) ~ 

23 validity of assessment procedures, State Board of Eoualization 

24 Y-=- Wats..£!!., 68 Cal. 2d 307 { 1968) ; and the consti tutionali tv of 

25 requiring a two-thirds majority in bond elections, Westbrook v. 

26 ~ihaly, 2 Cal. 3d 765 (1970). 

27 Under the guidelines established by these cases, the 

28 present case clearly calls for the exercise of the orioinal 
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l ;urisdiction of this Court: (1) the issue involved is of the 

2 qreatest public concern and its resolution will directly affP.ct 

3 virtually every citizen and resident of the state. The develon-

4 ment of mass transit and other alternative transportation systems 

5 is now a matter of great public interest in every ma;or urban 

6 area in the State. Not only does the development of such puhlic 

7 transportation determine whether the cities and counties of the 

8 South Coast Air Basin will be able to achieve clean air, it 

9 also determines to a large degree whether solutions can be found 

10 for problems of traffic congestion, urban hliqht and urhan sorawl, 

11 and dwindling supplies of energy and natural resources, as well 

12 as all of the human and social hardships inherent in the fact 

13 that 40% of the residents of the Los Anqeles area (the very 

14 young, the very old, the poorest and the disabled) do not drive 

15 automobiles. (2) The requirements imposed on the Citv of Los 

16 Angeles and petitioner City of Riverside by the Clean Air Act, 

17 as discussed above, make the prompt resolution of this issue 

18 a matter of utmost urgency. (3) The issue to be resolved is 

19 a question of construction of an important Constitutional pro-

20 vision, and the writ, if granted, will be directed aqainst state 

21 officials whose puhlic duties under Article XXVI are statewide. 

22 There are essentially no questions of fact to be resolved, the 

23 sole issue being the proper interpretation of a Constitutional 

24 provision and resoondents' duties thereunder. A definitive 

25 interpretation can come only from this Court. 

26 Ill 

27 Ill 

28 Ill 
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VIII 

CONCLUSION 

l 

2 

3 As shown above, the proper definition of "hiqhwuv" 

4 in Article XXVI includes any public way for oublic use. This 

5 d~finition qivcs full force and effect to the purnose of Article 

6 XXVI which is to prevent moneys governed thereby from diversion 

7 to purposes not related to transportation. Respondents' refusal 

8 to act in accordance with the correct interpretation of Article 

9 XXVI has resulted and continues to . result in qreat hardshiP to 

10 petitioners. Petitioners respectfully re~uest this Court to 

11 order respondents to perform their duties under Article XXVI as 

12 set out in the petition. 

13 . Res~ectfully suhmitted, 

14 BRENT N. RUSHFORTH 
MARY D. NICHOLS 

15 CARLYLE l'l. HALL, JR. 
A. THOr-1AS HU"IT 

16 JOHN R. PHILLIPS 
FREDRIC P. SUTHERLZ\ND 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2? 

28 

By- -~: -~~~:l __ ~1J /?-.~:..?_ (:_ :·{'~1 ---
BREN'r N. J{{JSJ,r.OR'l'H v 

,A.{/ t1 fl ,:l· r.f .11 ~ 
Dy t ·. :' '"' ' tf.;f ·,J. J. . . f .". . /7'<.ar~ 

- ~-- --rrTKffflT.-NI(~:-::II:-:::0::-=L:--:S::------

Attorneys for Pe titioners 
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tltoritv in tl" ' lit•l•l:u -'~:::~~ 1~ 
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, .... , ........... 

:MOTOR VEIIICLE TAXATION Art XXVI§ 2 

ARTICLE XXVI 

MOTOR VEliiCLE TAXATION AND REVENUES 

Fuel Taxes 
~1:c. 1. (a) From and after the effectiYe date of . this article, 

.111 moneys collected from any tax now or ·hereafter· imposed by 
: i1o• State upon the manufacture, sale, distribution, or use of motor 
,,.JJielc fuel, for use in motor vehicles upon the public streets and 
i.i~.dnvays over and above the costs of collection, and any refunds 
authorized by law shall be used exclusively and directly for high
war purposes, as follows: 

(1) The construction, improvement, repair and maintenance of 
puJ,lic streets and hig-hways, whether in ineorporatecl or nnincor
!'"rated te1-ritory, for the payment for property, including- but 
1:"1 rrstrictcd to rights of way, taken or damaged for such purposes 
.:no! for administrative costs necessarily incurred in connection 
·.1 ith the foregoing. 

(~) As now or hereafter may be providrd by law, the net 
~.·,·rnue from not more than 20 prr crnt of $0.01 per gallon tax 
on such motor vehicle fuel may be expended under any art of the 
l. ·· ~islatnre for the payment, redemption, discharge, purchase, ad
:,, , tmcnt, contributing to or refunding of special assessmPnls or 
;,..11ds or coupons issued for street or hig·hway purposes as set 
.. ,q·th in this section and which special assrssment districts \\' l're 
:.itiatcd by an ordinance or resolution of intention adopted prior 

·., .January 1, 1933. [New section adopted November 8, 1938) 

COLLATERAL REFEHENCES 
_1':•1 Jur Taxation U35i-3S-l; !\IcK Di~ Taxation ~457; Am Jur Taxation 

· ~ l:.!tiO ct ~eq. ; ~~ Cl,R ~SS (~aso1inc tuxc~ ns inl'oh· in~ intrrfen•ncc with 
:.·rstntr commerce); 4 SCLH Hi (tnxntion of ~nle of :::nsol inc, sales to mun ici
•'• t.v); 3 Op~ ,\tty Oc n I:l (exemption from motor nhiclc fuel tax on ~:lie ~ to 

I l'rogs umlrr Rev & Tax C § i-lOl); 3 Op~ Atty Gcn ~1!! (1\Il'xiran 'fn·aty 
H'l:i ns entitlin~ consular ofticers and emplo~·rcs to refund on motor \'Chicle 

- •lli~!'nse tnx\; <i Op~ !\tty Gen 106 (city may lawfully usc its one-fourth cent 
' fun1l for high\,· n~· survc~- out~idc city limits if Department of Public Works 
· ·· urs therein, and fuTII.l so nllocated muy Jnwfulh· be matched bv stntc funds 

·· d ahlc under ~tal~ J!l-1-t, ch -ti ). • • • 
.\,te": S4 ALH S:l!l (ronstitutionnlit,- nn•l con s truction of ~n~o1ine in spec ti on 

' ! tax Rtntutrs): )~5 ,\J.H 7:l-l (right 'of URI'r of ~nsolinc or other commodi ty 
'l"'''tion ,·uli<lity of n statute or ordinance impo,ing n tnx upon deni e r). 

~tot or V chicle Reg·istra.tion and License Fees 
;-;r :c· . 2. (n) Ft·om and nftf'r the efft>clive date of tltis articlr. all 
"""·'·s Pollf'dt>tl fmm motoJ' H'hit•lf' anti otltrr Yehi(·lr rcl!i;:tra
., li•·PHst• f r <'s :nul frou1 an,· othet· tax ot· licrnsr fre now or 
"":t ff,.,. in1posrd hy lite Stat'P 11pon YPhide:-<. motor ,·ehif'!,•s nr 

11 fl~'l'ation thert•of. exPrpt as ma~· oth f' n,·isc hr proYitlrd in 
:; .,11 -! of this arti..lr, shall he 11srd for thf' follo\l'ing- pm·posrs: 

1. Fot· <'Osts of rollPetion antl for the administJ·ation and en-
1· ··•·ntt•nt of all laws now in efi'cct or laer,•nftt'r cnnded, regulating 
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Art XXVI§ 3 Co:-.=:-;TI'ITTJO:\' o~· 1R79 

or con1:et·nin::,: the ust•, opei"Htion or reg-istration of \'c•hi..J,.~ ~c( 
upon. the public streets m11l hil!hways of this Stntr nnd r. ~ 1J...,t_, 
CX<'re!Sl' o[ those powers m~tl fo.r th~ performnn.ce of tho~l' ~.tA:l: ~ - :' 
now unposccl upon the Callfornm Iltg-hway Patrol. ' 

2. !<'or street and hi:.dnnt~· purposes ns specified in pnr11 ;:, 1 

(1) of subdivision (a) of Sedion 1 of this article. 
(b) '!'he moneys referred to in subdivision (a) of ·this ,., , : . 

allorated to the counties and any city and county ma\' nl· 
used us now or hereafter provided by the J...~cgislnture fc:r n .. ~ _ ~ . 
lowiug additional purposrs, provided such usc will n"t 111 1 0""'
manner c·ause the loss of fecleral highway funds to this :-it at· ; , 

(1) Fot· the pnymcnt of any portion of the principal or in! ·W-?1' 
of, or for the purehasc or redemption at a discount of, or fur t~- .-,.... 
fer to the int('rt"st and sinking fund for the discharge and p ;p :fl\A.A._A 
of bon~ls vo~<'d at an eleetion prior to ,January 1, lUa:-,, nnol ,V4<U.•.f •\ 
by a ctty. ctty and county, or <.'Ounty, the proceeds of whid1 ~ 
been used for the purposl's specified in paragraph ( 1) ,,c (.Mh 
division (a) of Section 1 of this article. • 

(2) !<..,or the pn~·mcnt, r edemption, discharge, purchnsl', ~A.:~ t 
ment, contt·ibutin~ to or refunding of special assessnwnts •·r ~r.Lo 
or coupons issuecl to r<•present such special asse~sm• ·n ·- . IJ.I'! •-'J; 
assessments were imposed wherein the ordinance or r•'" ' tiM: t 6'~"' t · 
intention wns arlopted prior to January 1, 1933, for th· · a~~w 
tion of rig-hts of WI\? or casements for or for the constrtwt j,n • · ~ ~ 
provemcnts of public streets, .highways or parks. [r\cw v · : · " 
Rdopted November 8, 1!138] 

COLLA TlmAL REFERENCES 
Cn.l Jur Automobiles §§5, 6; 1\lcK Di~ Automobiles §§20 et K'<l·i ·'• J•· 

Automobiles § § 113 et seq. 

Appropriations by the Legislature · 
t;F.c. 3. 'l'hc proYisious of this article are s••lf.('x ··· . · ~ ~ 

t.h c Legislature shall ha\'c full power to appropriaft· !>-II• L rV\QW..~.( S 
and to proYide the manner of their expenditure by thl' !"t.lf ··, (_cU..M. "' 
ties, cities nnd counties, or citi<>s for the purposl'S spPI'iti.-.1 ~~ .to 
cnaet leg-isla! iou not in conflid with this art ide. 1'h: ~ iM"tc1t... 
:;hnll not prcY<>nt any pnrt of the mon<>ys referred to in :-'r · ~ i.. 
or 2 hereof from h<>ing temporarily loanerl to the ~tnt•• 6~~ 
Fund upon eondition that the amount so loaned l'hnll , ... 
therefrom to the fnncls from which so borrowed to two 11"'·

1 

the purposes speeificd in Sections 1 or 2 hereof. (!'('• .., .. , ..... 
adopted November 8, 1!.138] 

COLLATERAL REFERENCES 
MeK Dig State of Cnlifornin, §§ 18, 19. 

NOTES OF DECISIONS __ _, (;«).~ 
1. Expenditure of Funds Collected tor Yl•hit·ll' Ful'l Fun•l h 1 " .,.,_...,. c (_ 

Under Article XXVI Yl'llil'll' rl'gistralion fru ~~~ 
lfnolcr Art XXVI, from nnd nfter for high\\a~· purJ>O!If'f at ' ::-..-.L 

::'\ ov. 8, 19381 UlOIIl'YS ucriYcd from ?.lo· rccted, "llcthcr coll~-<ttll 'OT""I/UwV 
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1\I\JTOu Yrrnu.t: T .\X .\T. 

.. t to th:~t <late. ,\tty Gcn's Op 
· . . _. •:1::, ect. 31, l!t::!l. 

.\.\\"] pre\·cnts th t• transfer of 
, • in tile Highway, ~! o tor \"c· 

! " t~•• l. ~!otor Vehi cle or .\lotor 
,, ~u {' port Funol~. un•lc r l'ol C 

, ; ·. to the Gcnt•ral Cash Hc,·oh·· 
:.·1. ,\tt:· Gcn's Op Xo XS ~U!l3, 
i, l~:HI. 

" authori?.ation for creation of 
:•' '""-'"• undt•r Pol C, Sec 6G1, th e 

' '""" nt of ~rotor \"chicles, with 
.·. a l of the Director of Finance, 
, ' !'<'11•1 funols from the unhutlg· 
!·:d:. ncc for purchase of rea l 

Att~· Gen's Op Ko ::\S 5680, 
:.~. 19H. 

Jl•·partmcnt of Public Works 
· · : :-l i ~ u power to construct an of· 

.:i·li ng bY ,·i rtue of nuthoritv 
·: :rr• lan<I'for that purpo~e. ~lo -

• ,.,, ;,·il' funols mny he U"l' tl tl1ere· 
'" ·in)! nn "nd ministrnti,·e CMt"' 
: . . \rt XXVI. In plnnninoo the 
.: . .: :onti cipaf<'ri needs nrc ~~rop e r 
• ••B:oi itl en.•d. 1)rc~cn t lv un uceclcfl 
"" ' ·'· be r<' nteol to tl;e II ighway 
.. \tty Gen's Op No NS 2:!82, 
.o ry ~3, 1940. 

~u:nding of powder mngnzillc~ 
Jliv of Hi gh\\"ays, bridges nnd 

rt.t ut portions of high\\"nys, prep· 
" of maps, cngincerillJ:: studies 

· ' ··l conditi.ons, and lond·earrying 
· :.·;t y of bndges for usc by mili-

t~n· and n 
ha ,:c a oliro 
of public h 
priated by 
from the l 
l•c cxpcntlc 
1non r. vs rna 
the i•rcmil 
~herifT~ . A 
Jnn. 6, 194~ 

Fund~ all 
Rt ntc such 
hiele regis 
mny not be 
gen eral fun 
~raJ county 
Sec 3i14 a 
J'fC\·ent SO< 

Op No XS 5 
It Sec 6, 

amended to 
to ret nilt-n 
tax proceed! 
c ral Fund a· 
Fun•l due to 
Gc·n's Op No 

County a 
Jli~.:hwn~ Ue 
nbl c to' paJ 
t>. ro s~i ng gun1 
fonda Hight 
thnt such ap 
tor vehi cle 
Art XXVI, 
(1!151) 17 p 

~ :t to Affe~t Certain Existing Acts 
~ - ··. 4.. This artielc shall not affect or appl 

\··s unposed by Chapter 33!), Statutes of 1 
· :,,,. tax which is now or may hereafter 
';111 Sales Tax Act of 1933," as amended 

· 1 :•:;:;." as amended; nor shall it affect o; 
·::.• "L'nemployment Relief Bond Act of 193~ 
, ' ·~f 1!)33, as approwd by Section 9 of Arti 

~ :'10n, nor shall it affect or invalidate Cha: 
'· as amended, imposing a motor vehicle li; 

' · :·· . The lJegislature may continue in effo 
, .l .apter 362, Statutes of 1935 as amende( 

- ' ·!Illation of, or any amendment to said 
'Jde that the revenue from said ta~, exc 
' lion and subventions to countirs, cities 
' · shall first be applied to the pa~·ment of 
"!I all State high"·ay bonds outstanding o 

1 • 1 • 
'-~s artie c. In the event the tax impos( 

;, ~tatut.e~ of 1935 as amended, is repealed, 1 

t prov1s1on for such payment of said StatE 
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·rgil•t rat ion of vr.hidr.s lls•··l 
~ of this l:-;tatr. nnd for t! .. 
performance of those duti,· ., 
:1m ay Pntrol. 
s ns specified in paragraph 
his nrtil'lc. 
1<livision (a) of this scctinn 
tv and county mny al~o t ... 
'the L<' .. islaturc for the f..t . 

such 1~se will not in ally 
:ay funtls to this State; 

1 of the principal or int<'r•·,: 
1t a discount of, or for tran,. 
r the dischar:rc nnd pn~· llll'l.~ 
.T~tnuary 1, 1!13i'i, an_d iss'' '·"! 
the proceeds of whtch h:l\•· 

l in paragraph (1) of suit
~ I('. 
d isehnrge, purchase, adju': · 
sp(~cial nssessnwnts or hnn •: • 

1 special assessments, .\\'lw !:_ 
c ordinance or resolutwn .•< 
11 ry 1, 1933, for th? aequ~- 1 

or for the constructiOn or 1111· 

tvs or parks. lNcw sedt•·n 

F.RE ••••• S 
utomobilcs §§ 20 ct ~cq.; Am .L: 

rti1·t11 arc sclf-exccutin~ 1 • .~ 
. to approprintc snl'l1 Jnon · :· · 
prntliturc hy the ~!ah•, c·•· ··: 
thll pnrJHlSI'S spertfll'd an.! . · 
h this arlit·le. · This ar! •· 
~<'YS r<'ft•l'l'<'ll to in Srd ion· 
tomwd to the St n te ( i.·w 1 .. 

nt sn lomwrl shnll Ill' r•·l '· ' 
so borrowed to IH' 11sc·.\ 1 

or 2 hereof. [New SL'L'I ! • 

'J·:HENCES 

.. 

I 
t 

""'-·· 

D'S 

:MoToa YEtuct.t: TAXATto:-r • Art XXVI!\ 4 

aequcmt to that tlate. A tty Geu'a Op 
No NS !!003, Oct. 31, 1930. 

Art XXVI prc\·ents the transfer of 
moneys in the Highway, l\Iotor Ve· 
hide Fuel. Motor Vehicle or Motor 
\"chide Support Funds, under Pol C 
~ce 443, to the General Cash Re\·olv
ing .1-'und. Atty Gen's Op No ~S !!003, 
Oct. 31, 1939. 

t:pon authorization for creation of 
11 dellriency, under Pol C, See 661, the 
lltJpartment of Motor Vehicles, with 
approval of the Director of l~inauce, 
mny expend funds from the unbudg· 
rted bnlaJ!.ce for purchase of real 
!'state. Atty Gen's Op No !-!8 5680, 
Oct. 26, 1944. 

The Department of Public Works 
hnA implied power to construct nn of· 
li,•e building by virtue of nnthority 
to acquire land for that purpo~e. 1\Io
tor vehicle funds mnv be URetl there· 
for, being nn "ndmluistrath·e cost'' 
within Art XXVI. • Iu planning the 
huilding nnticipated needs nrc proper 
to be considered. Presently unneeded 
~rnee may be rented to the Highway 
l'atrol. Atty Gcn's Op No NS 2282, 
1-'ebruary 23, 1940. 

The guarding of powder magazines 
o( the Div of Highwn~·s , hri<l~es nnd 
important portions of highway~, prep· 
nrntion of maps, engineering studies 
o( rond conditions, and lond·enrrying 
rapacity of bridges for usc by mili-

tary and navul nuthoritiea nnd othen 
hnve a rlircct relation to ntaintennnce 
ot public highwap nne! mom•yR nppro
Jlrinted by the Dept of Public Works 
from the State Highway z'und may 
be expended for such purposes. Such 
moneys may not be expended to pay 
the premium on bonds of deputy 
sheriffs. Atty Gen'a Op No NS 4008, 
Jan. 6, 194!!. 

Funds allocated to counties by the 
State such as gas tnx nnd motor ,,e. 
hielo registration and license fees, 
mny not be transferred to the county 
general fund and expended for gen· 
eral county purposes. Both Pol C, 
See 3714 and Art XXVI appear to 
prevent such transfer. Atty Gen's 
Op No NS 5157, Oct. !!6, 1943. 

It Sec 6, Retail Soles Tnx Act is 
nmenlled to mal<e the tax applicable 
to retn i lcrs of motor ,·ehiele fuel, the 
tax proeeC'd~ would go into the Hen· 
eral Fund and not into the Highway 
l•'und due to See 4 of Art XXVI. Atty 
Gen's Op No NS 1543, ~Tn.rch 20, 1939. 

County npportionml'nts from the 
Highway Users Tax Fund are nvnil· 
able to pay salaries of pedeNtrian 
cros s in~ guards furnished by the Cali· 
fornin Highway l'ntrol, to the l'xtcut 
thnt Rueh Apportionments include mo· 
tor vehielo revenues derivC'd under 
Art XXVI, See 2. Atty Gcn'a Op 
(1951) 17 p 157. 

Not to Affect Certain Existing Acts 
SEc. 4. This artic·lc shall not affect or apply to any license fees 

or taxes imposed by Chapter 339, Statutes of 1!)33, as amended, nor 
to any tax which is now or may hereafter be imposed by the 
'"Hetail Sales Tax Act of 1933," as amended, or the "Use Tax Act 
of 1()35," as amended; nor shall it affect or repeal any provision 
,f the "Unemployment Relief Bond Act of 1033," Chapter 207, Stat
utes of 1933, as apprond by Section 9 of Article XVI of this Con
qitntion, nor shall it <Jffect or iirvalidatc Chapter 362, Statutes of 
1!1:15, as amended, imposing a motor vehicle license fee based upon 
qlue. The !Jegislature may continue in effect the tax imposed 
loy Chapter 3G2, Statutes of 1935 as amended, provided that the 
•·ont in nation of, or any amendment to, said Chapter 3G2, shall 
pro,· ide that the rcvellue from said tax, exclud in~ the costs of 
··ollcction and subnmtions to counties, citirs and counties, and 
··ities, shall first be applird to the payment of principal and inter
r~t on nil State highway bonds outstan<ling ou the cfl'cdh·e date 
c.f this article. In the event the tax imposed by sai1l Chapter 

: ~i~. Statutes of 1!Jil:J ns amended, is repealed, thr. !Jrg-islature may 
lnake provision for such payment of said State highway bonds by 

EXHiiBili D ~~ 
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Art XXVI§ 4 Co:-..-~TJTt:TJo:-..- OF 1~19 · 

nH•ans of any fers or tax es of the tntrs na•Jitioned in this nrti• ·l .. 
wht•t hrr now m· Ill' I'<' a l'tt' l' im posc1l , pro\·id cd !illeh pay lllt' nt wi ll 
not in 11ny n1an1H'r en11se the loss of.f(•tleral hi~lnnly f111Hls to thi" 
~tate. 

~ot.hing- in tllis n r tielc shall he eonstnw<l 11s rrpcnling, snpPrs. ·,J . 
ingo or lli!Hiil'~·ingo that Jli'OYisinn of Scdion Iii of Artidc Xlll ,.f 
this ('onsfitution . l't'Hiling- ns follows: 

"Out of the reY<'IIliC 1'1·om Stntr taxt•s for whi1•h provision j . 
mad<' in I his 111'1 it:l.- , tog-.- I her with all of hPJ' Statt• l'C\'Cilllcs, th• ·r· 
!ihall first lu• sd upar·t 1111.' IJIOIH'ys to be npplie<l by the Hiatt• to 11 , .. 
SIIJljlOI't of th<• puhlic ~whool system and the State nni\·c•·sify.'' 

In thf' f'VPnt, howevrr. niOIH'ys are trnnsfrrrPcl to the 0Pnt•r; t! 
Fnn<l of the :-itntc from the funds r r ferrrd to in this nrtide fm· t!. · 
support of thr puhlit~ st'hools and th e Statr univcrsit~-, pursuant : .. 
f-'PI'I ion ];~, of Artit·le X I II of this Const itntion, the monr~·s , . , 
transf<'rt'C!l shull IH' rt>IHmr<l to the fnn<ls from which th<'Y \\'f' r·· 
transfcl'!'<'d from the first. mo11eys availnble in the Gcnl'rai i,.llll •' 
in exf'rss of those rcquire1l undrr Section 15 of Article XIII of thi. 
Constitution for the support of the public schools nnd the Stat .· 
university. [New section adopted November 8, 1938] 
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EXHIBIT "2" 



So· 
1 

, •·•OTOR< V.EttiCLE TAXATION AND REVENUE. 
" , · · · Amendment 28. Addil Article XXVI t('t ConstltuUon. Requicetl nHJtor . ·.~ .. 
•' .. ehlcle fuel . tnJC mon!'YB be used excluRively for public ;street and high- \ I 

., : •• 11vny purposes. Permit~ not <'xeoedlng 20% of Ir per _ pllon tuel tax I · 
I' 

t 'J· to bl' expended for payment, redemption, elc. or certain street or high
; .. · ' way nsseaements, llbnds or coupon~<. H.-quires all vehlc1e UcenRe tee 

- ·-- - --~--- · · 

· a ·nd ·tQ moneys be ,,.u,.cd to unrc.ree laws coneernlng usc, opera~on or . 
regll!tratlon or vehicles, for Cnllforni:t Hl~;hway Patrol !unctloua, for : :-.·o 
~ ·~n4 hlghwa:S' and oth<'t' !le:<lgnatP<l purposeH. Decl&rea amend-

' ·' .P\ent ·•ball not atfeet ccrlaln nxl stl11~ l:tw~:~. . . 

(For full text of measure, aee page 8, Pltrt II) 

Ai-srUtftent In P'avof' of Senate Constitutional 
· .Amendment No. 28 

., ~ . ' . . 

·., Tktit~ ~posNl constltqtlonal nmrnclm.-nt, 
,r"'e~.~d0~ttd by the •1.otere, will eff<'ctiv('!y 
nJl4 , naanentl:r p~vent dln~rsion of gnsc•line 
tax uhd8 to pur~s other tban tbos<' now 

, prrovtdeit by I,'w. 
· · O,J.¥o1'Jlia ., motorists have been thrPutenNl 
\'., maafl' -times with tb« misuse or divc>rsion of 
.moneys ' Pflid ·by them lor .the maint~>nnnre n~~<l 
··;~loPJP.t of. roqtra for mooor tra\'1') nnd 
· ' th4f' fi~))Ort of t~ D.t~pertment of Motor 

• -:-Y. ~1-,. · Tile · ).rpolle of . this amendment i>< 
·r~, .to e~ aueb threatB. 

' ' '.~ml'niUl'l! ·haa been "ca.refully drawn nn•l 
.,Is tfy fair, • It mtlkeil no chnngPs in Pxi,t-

·. "iltt 'w, 11or does lt' cbange any of tlu~ prPsPnt 
·• usee 'for ~lcl,l gasoline -tax and other highwny 

fuDd . r!!Venuea nre espeuded. 
· , tJri~fl:/: the ·measure ,p.rovides that nil gnr:~o-

. U.e tax mOt&e:r anil reiflitratlou· fc<'N now m 
I eeJI!Iafter coUected sbalJ ·be used eatclU'liVcly for 
· •' 'th!{ f6)lowint PltrpOees : ' , · 
•· · !, .. ; {:!.) State blgbway maintenance and devC'lop-

m~t; · · " 
:. · (2) Sqpport of the Stat~.' Department of 

.. MM!Ir VehiCleS, including tbc State Highway 
P'a~ol; ' - ' 

. , ' ·, ay a:noeatlous to ~Ueli and counties for 
· ·a( ' .t 1\Jid h!gh'W&f. purpoeea; 

(*) A eoutinncd lim!~ use for tho retlre
fnc~t . ~ lol.'!il t!treet and bi~hway bonds. 

·., 1'be ' nwl11Jre ,a,l)edft~J provides that the 
110· ')tl})ed "in ll euW tax wiD not be al!ected ; a !so 
tl&at.·. tbe ·LegisWttire shaft· retain rontrol over 

:. th\ : proceedll of the 8 Per ceat transportation 
:: tn~. on commerclal .vehicles. 

. l'he' practice . of ~:llrill,i JMollne tax and 
. · re~tion . feel for th. tem~ · bene.ftt of 
:. th~ ~~eral tund. t1 Contin1l?Cf': ... apeciAc ~ 

• ~·· ~ .~F ·~ • :,~·t-~. .,, . • , 

k,·.'r r : ~,.:~u,..irrji} ,:; 
~: ~.? ~ .-.. , ~. . ~.pt.~~. ti;, f·.· 
•"> '··~· ~r:~:; ,Q~I7. . ~ . 1 . *"lT . , ~ rt' ··~"''· .A ·~ \..1J. ':...; · .. J ..... , .... -' ': 'lt \\ ·. · ~ · ",J'I ., , :·'~ ... , ,( ~ 

\'IIHon. However, mo1u•y RO obtnlrir.rl mn~t b· · 
retnrn~>d as soon afl the condition ()f thP 1-:1 n 
era! fund permits. No chnnge is maoc in tbn : 
provision of the State Om~titutir•n whkh pro 
vid<•R thnt th<' first cnll on all tf>\'Pnue reeeiv(•d 
by thP ~tate slulll be 'for the maint• ·11 a nc.: of th • 
puhlic schools and the State unit'H :< ity, ht1t i · 
is likewi~e providt>d thnt in the rvent nn; hi~h · 
wny fund!! are laiH·n for such a pun• ·~e th":· 
must !J(' returnt' d as ~'"'II 11s tbe condlti <• n of t l" 
~tate'!! general fund pPrm!t~. 

DP8pite tbe seemingly large amounts (I f rnm :~" y 
~pPnt nnnunlly for str~" • ' t ann btghwn _,. mui :t · 
t<·nanC'f> nnd dev~>lopment, tile demunds " ' <:1) 11 
F<tantly growing tro me mnkl! it. imp<·rlt (i\')' th .. ' 
the 1-(:tFoline tax o nd rrgiHtral ion fo ·!"< hr pro
tl•cted in C\'!'TY P<'~'ihJP. ITUIDn"r 0!!11 ; 11 ~ ( di\·Pr 
Rion for nonhi~;hway purpofl<!~. In o t h~r ' tn ' ' " 
wherP "diver!'; jon" hns tnken pl:H·P, it l.w~ J,f. , 11 
ruinoUS (f) the prO[I('r ilP.YI'IOpmrnt •:o f flO•~qiLII , . 
l<lt('("t and hi,::hwny f:wilities. 

Or~:nnization~ inl('r<'~f{'d in the clevd opr ll• '" : 
of our l'!treet nml highway sy~tems haT {' l tra rti ';. 
endor~~d the amen<l111rut. Or~:nnir. •.• rl l;t ho r h :1:· 
voiceil Hupport. It b:t>; bc:l'n opprow tl b,· t h·•~· 
r<'~ponsihle for the fi scal affair,. of C'alifor uin 
It hnR ~n suhmit lcd to th r elo•cl"rn' '' by :1 
practically nnnnimons vote oi tb~ Lc·~:i•l ~t n rr . 

The Roll!Hlness ~ · f the propo~t'd u m<•ndmell1 
In estnblii<hing n pPnnanent barric:Hl~ :~gni L < 
the misus~ of motorists' money d n •T T< · ·: :• 
"YES" vote from every p~·rson interH teJ it : 
const'rving these funds for devcl01lmr nt oj' 

streets and highways. 
Vote "YES" on Proposition No. 3 anu for

ever prevent n "diversion" of gasoline tax nu d 
other highway funds. 

• 1 .··., 

WILLIAM F. KNOWLAY..'D, 
f\eu.ntor, Sixtl'{' nth D Jblriet. 

SANBORN YOUKG, 
~ator, Eighteenth District. 
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11 ~ nt Agalnat Senate Constitutional 
Amendment No. 28 

pu r p<~~l' of tbU. anwncllllt>lll. IN to pr<'
I'IT•·c ·l en ly llJHi Jl('flniiUCUII y tiu• divcrl<ion 
·lor 1 Phi<'l!l (u!'l taJC<'s unci motor \'t>hidc~ 
1 :II io11 lici'OHC fc•c•!'l to purpn~"" oll11•r thnn 
"" ''' t•r•>Vi clc•cl I.Jy luw. 'l'hiH ptlrpos•• iH 

>toli ·<IH·d unclc•r I' listing law:; ; uml the 
lllll'lll, lloen·&.t•rl', is uunc·c· .. :·:;ury. 

r" nre npprn:dmult>)y I.\\·,, tlllcl ont>·halC 
11 mnt.or vc•birlc•H in ( 'n li fonoiu, n nd the 
· ·c llf tiH''IIl cun~titulc n >:u iJ:-lfuntiul ~;c ~ ;:-

•·f the c·lc•ctnrute. It is c•ntin·ly uwu•c·c· ><· 
to ~mnl. rtl'nHtifutiullnl prolc•c•lion lo Hn 

II J:toup. It tillY nttc•IUJ>I. h IIIIH!I' to W<ll 

r Y•·hklt> fuel taxc•s nncl rq: i:;J.rnliou liecnsn 
f 10t ' Jill I"JIOHI'I'! whi<'h clo Uol. IJIC<'l the UJ)

d .,f the motori11UI, th<'ir \ 'o ting "' rl'ugth iH 
IRI(• t.lo [:rotc•l't tbrir intc ·n·sts. 'J'o uclcJ 
it uliounl protl'ction would sl'rV<' only to 
II ' '" the rigidltf ancl lnllc·xihility of State 
t • fJ II • IJt .• 

e "flidPnt nud etonomkul rnncluct of gov
"" ' dC'rnnwl'l . that Hpr.ndiu~: ngcrll'lrs of 
'IJJnc·nl hr> l'f'qulred to n•t•ort to nnd dc
uullwrizntlon for r~pc•wliture of public 

• from the lA'glrdat urc•, whic·h ifl the r·<'ptl"· 
I ivc• hOtly of the fii'OJIII'. 'l'hiA ohj~·•·t ivc~ i:{ 

uc:<'ol rtd if the t•xpcu•lituro of large 

·,, .. 
·~ 

I , 

sum11 i~ mude t:> dcp('nd ' ut,01l 
· tkulur ROurcl .. of revcnue 1 rather ta.IIJ' ·,:ttll!',~ 

nt>cd for such servi<.:c.e>. . 
Ilego.rdles.'l of the need for 

of using funds derived froin 
fuel tax . and registration 
"iv<'ly fo1· llighwny ·purposl'S, 
any tux func) for spl'cinl 
dilufionaJ lllnl'lldlUP.IIt iA UDI'IOliOd 
l!JxiRting vrovit<ions regnrdlng t.J\1' u11e 
f11D1l::! IDIIY Uc~ CnfitP)y lllltitJfRdory 
thl' pri':Wnl w•eds of the 'flil(hWI\J' 
there i~ no reason to all8ume 
future t.illl<' dmnge may not he 

,·i' 

tlw ••xi:;ling Jaws bl'cotnl' e"u' .. "'u~eu~:~ft:~~~~:,' 
" ti lu tion, 11 !I proJw~ed by the a 
lll'edlr~<~ hniHiicup is crcutcd. 
he maclc~ "''CI'~>~<nry by future 
i<'gislativc nl'lion would be 
lengthy proPcss of constitutional amcnthnept, ·•·. h• .. · 

An :ul<'qunl<' program of expenditure· ih ' artr'· ~ 
liclcl is n n <lativc mutter. In .the case ot )llcliJ ' ct. 
ways, nec .. ssary ~~XJ•enditurea for new a:oi'G'!,I!d ' , 
for imJ•rovemcnt of uisting ronds aN It .td .. .',. / . 
1 iou of ( 1) the e~isting highway fncili. 'tfear~.· . ··. ,,.: ... ~. 
the amount nnu kmd of traffic; (2) the .f . ••.,,.· .• · 
~ ity of the need for other fonua of ,,.nd' .. r~; .. ' ·~ 
nnd (3) the burd('n Involved iJ). · ~U!lr)c 'till' · . 
u('ce~Hury rcvenu~>~. . · · · f 'il ' . . i l': .t 

MALCOLM :U. D.A VI~88~8., :, ' '··;·. ; 

EXHiiBIT "-2. a 
PAGE II .2 " 

, ~l it- ~~-; : : •,. ::1·. 
•; ' ... ~·. , J .. ...... . · 

'..tit ::' 

' ·. •· 

' . ' •I' 

,. 

,. . 

. · ( 

,J ' , 

... ~ . :~ ... ' ' J . t .· 
·, ~ . 

; _· . 
I . 

l L"' · 
~H,: ·· 

4 ' :' ': 

,li . ... 

··/ 



EXHIBIT "3" 



-· -· -·-

... ''•C.. 
s. ~-...... 

, ....... -·_,__ ...... 

T~ -. 1! • : :... 

BUDGETARY FLOW OF STATE MOTOR VEHICLE FEES AND RELATED 
HIGHWAY USERS TAXES IN CALIFORNIA FOR THE 1972-73FISCAL YEAR 

A. REVENUE FROM CALIFORNIA STATE MOTOR VEHICLE FEES AND TAXES 
•••r.:.! .r:• •w:•tu 

~ : ~ ....... 
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OFFICE OF THE ATTORNEY GENERAL 
STATE OF CALIFORNIA 

EVELLE J. YOUNGER 
Attorney General 

OPINION 

of 

EVELLE J. YOUNGER 
Attorney General 
LAWRENCE K. KEETHE 

Deputy Attorney General 

NO. CV 72/357 

JUNE 6, 1973 

THE HONORABLE JAMES R. MILLS, PRESIDENT PRO 
TEMPORE, STATE SENATE, has requested an opinion on questions 
which may be stated as follows: 

1. Does article XXVI of the Constitution permit 
the appropriation of motor vehicle fuel taxes for the 
construction or maintenance of a rapid transit system? 

2. Does article XXVI of the Constitution permit 
the appropriation of motor vehicle fuel taxes for use on 
pedestrian, equestrian, or bicycle lanes or trails? 

The conclusions are: 

1. Article XXVI of the Constitution bars the 
appropriation of motor vehicle fuel taxes for the construction 
or maintenance of a rapid transit system. 

2. Article XXVI of the Constitution permits the 
use of motor vehicle fuel taxes for the construction and 
maintenance of pedestrian, equestrian, and bicycle lanes 
and trails separated from but adjacent to or approximately 
paralleling existing or proposed highways if such separation 
increases the traffic capacity or safety of the highway. 

-1-
'E}{AJmT n 't n 

PAC;@ " I '' 



ANALYSIS 

' Article XXVI of the Constitution l/ was adopted 
November 8, 1938. In order to fully comprehend the issues 
presented here, article XXVI should be viewed in the light 
of its historical background and the circumstances sur
rounding its adoption. 

In the fifteen years preceding 1938, there was a 
steady and gradual increase in the revenues produced from 
gasoline taxes, registration fees, and weight fees. By 1938 
there were conflicting views on whether these revenues should 
be used to improve the state highway system or should go into 
the general fund. This conflict was resolved in 1938 by the 
adoption of article XXVI. 

An examination of the ballot arguments for and 
against article XXVI, which appeared on the ballot in the 
1938 general election as Proposition 3, should be considered 
as a guide to the purposes to be accomplished by its adoption. 

Argument in Favor of Senate Constitutional 
Amendment No. 28 

"This proposed constitutional amendment, when 
adopted by the voters, will effectively and perma
nently prevent diversion of gasoline tax funds to 
purposes other than those now provided by law. 

"California motorists have been threatened 
many times with the misuse or diversion of moneys 
paid by them for the maintenance and development 
of routes for motor travel and for the support of 
the Department of Motor Vehicles. The purpose of 
this amendment is forever to end such threats. 

1. Article XXVI of the California Constitution 
provides, with certain exceptions enumerated in section 4 of 
the article, that proceeds from motor vehicle fuel taxes 
"imposed by the State" on the manufacture, sales, distribution, 
or us~ of motor vehicle fuel in motor vehicles operated on 
public streets and highways in the State shall be used 
"exclusively and directly for highway purposes." "Highway 
purposes" are defined in the article to include the construc
tion, improvement, repair, and maintenance of public streets 
and highways, the payment for property taken or damaged for 
such purposes, the administration costs necessarily incurred 
in carrying out such purposes and the payment of sums due 
under certain designed bonds. 
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" " . . . . 
Argument Against Senate Constitutional 

Amendment No. 28 

"The purpose of this amendment is to prevent 
effectively and permanently the diversion of 
motor vehicle fuel taxes and motor vehicle 
registration license fees to purposes other than 
those now provided by law. This purpose is 
accompTIShed under existing laws; and the amend
ment, therefore, is unnecessary. 

"There are approximately two and one-half 
million motor vehicles in California, and the 
owners of these constitute a substantial segment 
of the electorate. It is entirely unnecessary 
to grant constitutional protection to so large 
a group. If any attempt is made to use motor 
vehicle fuel taxes and registration license fees 
for purposes which do not meetthe approval of 
the motorists, their voting strength is adequate 
to protect their interest. To add constitutional 
protection would serve only to increase the 
rigidity and inflexibility of State government. 

" " . . 
When we view article XXVI in the light of its 

historical background and the arguments in favor of its 
adoption, we are logically led to the conclusion that the 
article was drawn to halt attempts to divert gasoline tax 
funds to purposes other than the construction, maintenance, 
and repair of bridges and highways. In fact, it is stated 
in the argument in favor of passage that one of the purposes 
of the article is "forever to end such threats." 

While the ballot arguments state the general 
intent of article XXVI in 1938, an analysis of "public 
highway" and "highway purposes" indicates that, not only 
in 1938 but also presently, these terms exclude rapid 
transit lines from their meanings. See, for example, In re 
Opinion of the Justices, 85 N.E. 2d 761 (Mass. 1949). 

In that case, the Supreme Judicial Court of 
Massachusetts was requested to render an opinion on the 
validity of a provision which declared that transit lines 
owned by the Metropolitan Transit Authority were "public 
highways or bridges" within the meaning of the Massachusetts 
Constitution, which required highway user fees to be spent 
on highway obligations or for the construction, reconstruc
tion, maintenance or repair of public highways and bridges 
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and on the enforcement of state traffic laws. The court 
stated that the proposed bill would be invalid, concluding 
that constitutional language "· •• 'should be interpreted 
in "a sense most obvious to the common understanding at the 
time of its adoption •.. ""' 85 N.E. 2d 761, 763. 

It is clear that the longstanding legislative 
interpretation of article XXVI supports a restrictive 
definition of "highway purpose." It is to be observed that 
numerous attempts have been made to amend article XXVI to 
provide for expenditures for mass transit, all of which have 
failed to pass. As recently as 1970 an amendment to article 
XXVI appeared on the ballot in the general election which 
would have permitted a portion of highway user funds to be so 
diverted. This was voted down by a 54 to 46 percent margin. 
The ballot arguments again, as in 1938, assumed that "highway" 
and "highway purposes" exclude mass rapid transit. Additionally, 
the Constitution Revision Commission suggested a constitutional 
amendment to allow the use of motor vehicle fuel taxes for 
rapid transit in their report of 1970. California Constitution 
Revision Commission, Proposed Revision of the California 
Constitution, Part 3, pp. 39-46 (1970). 

The use of motor vehicle fuel taxes for the 
construction or maintenance of a rapid transit system has been 
considered in prior opinions of the Attorney General. This 
office has consistently held that article XXVI of the 
Constitution bars the appropriation of such tax revenues for 
rapid transit purposes. See 47 Ops.Cal.Atty.Gen. 145 (1966); 
47 Ops.Cal.Atty.Gen. 28 (1966); 27 Ops.Cal.Atty.Gen. 15 
(1956). 

In light of the foregoing, we conclude that motor 
vehicle fuel taxes cannot be appropriated for use in the 
construction or maintenance of a rapid transit system. 

The next question to be considered is whether motor 
vehicle fuel tax revenues may be used on pedestrian, equestrian, 
or bicycle lanes or trails. 

In view of the historical context in which article 
XXVI was bred and subsequent reaffirmation of tho~basic 
concepts, one is forced to the conclusion that motor vehicle 
fuel taxes were meant for use in connection with activities 
directly related to motorized vehicular traffic. 

However, it is apparent, for instance, that the 
construction and maintenance of pedestrian facilities, such 
as sidewalks and pedestrian overcrossings and undercrossings, 
which serve to separate pedestrian traffic from motor vehicle 
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traffic on the highway, serve a "highway purpose," in that 
pedestrians who use or might use the streets and highways for 
transportation are removed from the highway thereby increasing 
the traffic cnpaci ty :mct snfcty of such $ l rt'<'t "'. hi ~hw:w. 

It is important to note that, in absence of a 
contrary indication, terms used in a constitutional amendment 
must be construed in the light of their statutory meaning or 
interpretation in effect at the time of its adoption. 
County of Sacramento v. Hickman, 66 Cal. 2d 841, 848-51 (1957). 

Streets and Highways Code section 22010 defines 
"street" as including "all or any portion of territory within a 
City set apart and designated for use of the public as a 
thoroughfare for travel, and includes sidewalks, the center and 
the side plots thereof. [Emphasis added.] 

Section 22010, enacted in 1941, was based upon a 
1931 statute and remains substantially unchanged since that 
time. Therefore, at the time of the adoption of Article XXVI, 
the statutory definition of "street" included more than just 
the roadway used by motor vehicles. 

Furthermore, in and before 1938, the streets and 
highways were available not only to motor driven vehicles but 
also to pedestrians, hors~ wagons and bicycles, as well as 
to livestock. Therefore, prior to 1938 there was a tradition 
of customary use of' the "highway" by more than motor vehicles. 

Article XXVI was enacted to preserve the highway 
fund for motor vehicle travel, as it became readily apparent 
in the 1930's that a complete "highway" system had to be 
developed and maintained in order to accommodate the substantial 
increase in automobile traffic and "highway" use. But, since 
the highways were used in 1938, and are still used today, for 
purposes other than motor vehicle movement, can motor vehicle 
fuel taxes be used for such other purposes? It is our view 
that the allocation of such funds to non-motor vehicle 
purposes is authorized if such purposes have a direct bearing 
on the movement of motor vehicle traffic. 

Thus, it is our opinion that article XXVI of the 
Constitution permits the use of motor vehicle fuel taxes for 
the construction and maintenance of pedestrian, equestrian, 
and bicycle lanes and trails separated from but adjacent to 
or approximately paralleling existing or proposed highways 
only where such separation directly increases the traffic 
capacity or safety of highway. 

Consistent with this conclusion is chapter 1092, 
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Statutes 1972, effective March 7, 1973, enacted during the 1972 
Legislative Session. Chapter 1092 provides, among other things, 
for the development of bicycle lanes from revenues collected 
under the Motor Vehicle Fuel License Tax Law. Chapter 1092 
specifies that motor vehicle fuel taxes may be used, as set 
forth in said chapter, for the construction and acquisition of 
rights-of-way for bicycle lanes, where the separation of 
bicycle traffic from motor vehicle traffic would increase the 
traffic capacity or safety of the highway. This, we believe, 
is permitted by article XXVI. 

Additionally, prior enacted statutes provide that 
motor vehicle fuel taxes may be used for the construction and 
maintenance of pedestrian, equestrian, and bicycle lanes and 
trails if such trails are adjacent to or approximately 
paralleling existing or proposed highways where the separation 
Irom the highway would increase the traffic capacity or safety 
of the highway. See Streets and Highways Code §§ 100.12, 104, 
105.5 and 105.7. 

The above statutes validly provide for the construc
tion and maintenance of pedestrian, equestrian, and bicycle 
lanes from motor vehicle fuel taxes. 

We conclude, therefore, that the use of motor 
vehicle fuel taxes on pedestrian, equestrian, and bicycle 
lanes and trails is permitted if such lanes or trails are 
adjacent to or approximately paralleling existing or proposed 
highways and would directly increase the traffic capacity or 
safety of the highway. On the other hand, the use of motor 
vehicle fuel taxes on such lanes or trails other than as 
outlined above and which are not adjacent to or do not 
approximately parallel a highway, and which do not increase 
the traffic capacity or safety of the highway, is precluded by 
article XXVI of the Constitution since it would not promote 
the movement of motor vehicle traffic. 

~)(HIBIT 'I'( -4fa· -6-
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1 

2 

AFFIDAVIT OF MARY D. NICHOLS 

3 STATE OF CALIFORNIA ) 
) ss. 

4 COUNTY OF LOS &~GELES) 

5 MARY D. NICHOLS, first being duly sworn, deposes 

6 and states that: 

7 1. I am one of the attorneys for Petitioners in the 

8 foregoing Petition for A Writ of Mandate With t-temorandum of 

9 Points and Authorities. 

10 2. On Wednesday, July 18, 1973, I spoke by telephone 

11 with Mr. James Wing, an attorney on the staff of the Legislative 

12 Counsel to the California Legislature specializing in legislation 

13 affecting transportation. I asked Mr. Wing if he was aware of 

14 any opinions of the Legislative Counsel, or any other State 

15 official or agency, concerning the scope of the term "highway 

16 purposes" as used in Article XXVI of the California Constitution. 

17 3. Mr. Wing informed me that to the best of his 

18 knowledge there is no public document which contains a statement 

19 of the construction which the Legislature or any State agency 

20 places on the term "highway purposes." He stated that while 

21 opinions of the Legislative Counsel's office are confidential 

~2 and not available to the public, he could tell me that there 

23 was no opinion in existence defining in general the permissible 

24 purposes for which Article XXVI funds may be used. 

25 4. Mr. Wing also told me that the Attorney General's 

26 opinion requested by Senator James Mills, attached to the 

27 foregoing petition as Exhibit 5, was intended to resolve any 

28 possible existing doubts about whether "highway purposes" could 

cX~le,,. ''s" 
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1 include mass rapid transit facilities. He stated that it 

2 was his belief that the Attorney General's opinion was conclusive 

3 on this question, and that it is correct. 

4 

5 

6 

7 

8 

9 

10 

11 

Subscribed and sworn before me 

this .:{ "r "fA day of July, 1973. 

12 ~ ~. "'~~~ 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NOTARY 

• 

OFFICIAL SEAL 
ANNA C. BEARD 

NOTARY PUBLIC·CALIFORNIA 
LOS ANGELES COUNTY 

My Commission ExpiresAu11. 30,1973 
J.o:::o"V"'::,_...~,...,""V' •. • . . ...,. 

1910 Ocean Front. Santa Monica. Calif. 90406 
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li.V\RbO:..; <IR,I..t OTIS, 11'1ll·li)L7 
HARRY CJI.A~~Uf.fR , 1?17-l~H 

------
~O~F R1' l), ~ I !-'il'~ 

ExwJti,·e '"' '-" l'rr,idwt '"'' Gentr•I H•n•.~~ r 
'\11,-lf.I .T.'.M l'. THOMAS 

f.xccuti,·e Yice Prr<i.lrnt ;~nd F.d: ro ~ 

C~l.o\R!.l.'i <~. {H.\~F. y;,., Prcsidrnr--f'rc .. _i u, :"'" 

lOBERl' C lOADEll, \' i,~ l'rc,iJcn t - -- A,I min i•rw iC'n -(jrncr.t' ( c ·-· 

F.ICHARD S. RO~I:-;So:-...·. Vi. c l'!'f'_., Jcnr- -Al>;,,,n t ,,, th~ P · · ~ · · I· · ~ 

\'A~CF. L. STICKEL! .. \'"c Prc~idcnt ---'•ir> 

.1.~~1E:i fi ..... ':'l'TT, -'-'"''i•r~ f ,i;r. r 

_1!11\ll .~ fiFI.l.O\'\'~, AwJ.:i.•tc [,lll ·'r 

.A~TI:!O:\Y DAY. J:Jrtnr M the f.Jr:Nr.d l' .• ~rs 
.!\OBERT ]. Do:-.;ov A':--', A !l•xi•t~ f.L1r 

FRA:SK 1'. H.A \'EN, 1-hn•sing Id,~or 

6-Part II TUESDAY MPRNING, JULY 24, 1973 

l\1clss T1~aasit: a Good ·start 
·:· '":? . _: 

;: '· ~. 

The p!'Opo.-:ed mrt:-;s retpid transit sygtem·f~r Los 
.\n;ek~ looks good. 

two persuash··~ reasons: (1) The pr<'.·;(•ril rli.-lo··; .. 
... lion;-; in the :-upply of petroleum. fJJ odur:t ;-; f•> ''"
-~ shadow a real shortage of ;,::rr~olinc in 1hr '''"- i'' 

It t ·r~present:o: the br:-;l thinldng of teams of experts 
in a 8600,000 stud~· t h;.t itst>lf bent~fiterl ft'Om moi~e 

.than S-1. n'lillion in research O\'Ct' the year~. the 

-~ ~· ahead; C21 the En\'ironmcntal Prot~>ct i<'m .-\:::, '•r·•· 

···eight prior·it ~· col'l'idol's <H'e similat• to lhe corridot•s 
identi[iecl in ollwr· :; tucties, which reinforces the va· 
llclit~· of tlw ritHiin :;~. And the elabomtion ~f- :~. }ia. 

pid 1r:msil trcrin..; \lith ;m r:-.;pandcd ltussystelll~ in· 
ehtrlin·..; more· hu~t's on SJWdal frPt'\\'ay · Janel(, 
lnilk•'" !'1'11.~1 '. 

. . \\\'think tht' Sorrtlh•rn Crlifornia Rnpid Tt·ansi t: 
·.'.: J)i>;t 1·ict ha~ dorH' a proft's:-;ional joh in the develop
,· nH'nt of tlw~t· plan,::. 

-, ' Tltt' plans i ll'!' ju.st il hC'dnnill):!'. A rn·oct'SS of ct>m· 
: nrunir~ · lr c<1r in ;::s and nH't'tings will now be;:!in, and:. 
· ·run nlmo:-;t to the rrrd nt thC' y<'al', so that the fimil ' 

plwv:; " ·ill lrul_, . rdlt'• ·1 tlH' ,-ie"·s of the cltiZP.hs • 
. .-\nrl. \\'hill' I h:1t is ht•ing r!ont• in this ;:u·,ea, wol'lo..-ill 
<·ontitnl \' in ~ut ·l'; ullt .1 111 · ; . J and \\·ashin!:!1orl to tt~SUl'e .~; 
stat(• ;~11d fed.·r ·: il ~t iJ'i•(•r l. IJotllneected. ' 

Thr r-r trr-i: ill ··~t PI II-:. · ,,·i:-:lr•' <; of the community 
,, · illt·onr•~ l 'l'';l Y•'<tl'. in tl1r' .ltllH' or 1'-:0\'t'lllbc r elc<'· 
·lion.'' 11.-·n \ otl''l'~ ''ill h!'· ,, _.., },ed to appron~ a ~pc, 
c:iaf ~:ill"-: fo1.X In t 'O\'<'i' lll(t:-:1 (l f t IH' local ~hHI'C' O( 

.. the pro.J.-···1. 

· has found that Los Angde!' can imp i'O\T tlw wnl
ity of its atmospher·e only by rcclur.in; the- t• .· ·~ nf 
automobiles. · 

In othel' words. if Los Angclt•::: r ·e:-; i.Jent ~: \\'i-:11 t,, 
maintain their mobility. they must ar_:cc-pt til l' .;c,, ,. 
]y bttl'dt'n of rapid 1 t ·an~it-no1 :.rs a lu:'\ury. 11 ( •1 _,~ 

a tn<'rc supplC'ment lo the privat<' ern·. httt <'!'- " rr<:· 
ce:o:sit y, <rs the pt·indpnl \HI~- of gcttinf,; ~· i'Ouwl. 

Fortunatt'l~· ror Los Angeles dtiZL'l1:-'. lh ~';> '·'· iii 
·110t l.w requirrd to !war the financial burrlcn <rl nrl<'. 
Undel' provi;:ion:o: of the l<rl\', the f0d er:d ~0\('rn-

. m<>nt is authorized to f'I'O\'ide about l\\'fl- thinb '•( 
the cost. The on!~· que!'tion in <"On ned ion with : " " 
LoiOl Angeles plan is wheth''''· hc<'ause of the ~h•·•·r 
fmmen:-;ity of the pl:m, tote~ ling at least S6.:1 billi<m . 

' the fedi•ral governml'nf: 1\'ill be \\'illi nt; to p;·o\i r;r 
thE! slwt•e possible tmrlt'r th<" ];m. A runrl i tH,: ('l'i-!,;; 
('()Uicl jt>opardiz0 t hL' projt'd hl•c-a u . .;r t: ''~ s,1 :-:ten1 
ct\nnol bt' reduced in :-;iz<." \\ ·it bout r i~l-;iJ :·:-: inr'fL'< ·· 
1iYcne~:o: <Hld inl'flkiency. and eat ·h day's dcl:r~· - 1···
t'au,:r of inflation, inct·ea;:es lh~ r:o~t b.' :1 1 ll'iJ:: t ~-l 

million. 
,\Ion' than \\ 'a::;hin::;ton's cooperation is n'quit·•.'d . 

There is ur~cnt nt~cd for action in S : IL' I'<II'Ili'llt r_) 011 

pcncling l•'gislation. already approved b:-.-· tlw .' ~
sE>mbly. to facilitate the sales tax elect ion. pe,·m i;
ting a deci.:; ion by a simple majority('[ lh" \ (tl (T '' 

and allowing the district to ask for as muc·l; b 

lf that \n tc !·:uTic•. :rnd if lht' Department of 
'J't ·rtn :;pc•i'l at in n ptm ide•. tll•' ki nd of l'rclcl'<ll monc~· 
nrcdecl. it will lw possible to brr:1 k gr·ound in 191i'l 
and ll :;\'t' a 110-milc :-. -' .:tcm, including 116 tnil~-s ef 
hi•.: l1-s:r,·1·d tr'<!ilt :-:Pi ., i• c, in operation ,\.·lthin )He · . l 0.73 ~;. , 

· folhm in:~ I~· _,.,," 1'!'. · 

\\',, ill\' confid•.'nl rl! ;rt tl1t' ccttrllnllnity willl'up; _ 
port tlw :'!'<' l'i :tl ;-;;rlt· - ta '\. 11 is true that a mott i_' 
l1H'd''"' ·: ;I,.,, ":r ,. ,.,.;,·: I·':! h_,. tlr ·.' 'utcrs in l9liS; ··-~ 
\\'1'. tr•P . •·!•; •<'• t'd ~ll : t! I' ' '-• iH) .< d. The tw<'Cl wns no1 
:>J'J'' i'l't' i;tl • ,J. l •ll' IlL! I II . ·· · .' ! ti!11(' O( fH:;tk fl'P.t'\\'it~' . 

cotu;trwtion . ;\o". tht' :-. ituation is different lor- ~ . 

IXHJ81Tj D , .• .. 

PA~~ .. I )" 

ThrsP obstadcs will be more readily ~l ll' !l tou ntC'd 

as the t·ommunity itself come;;; to :-tppn-.. i:r te the 
po~cnticrl fot' rapid tran:-;it in a l'l'':ion \lil '1'C· 0nt·r ir 
II' a" con1monplan' to :-: :i ~ · it \\·culd nr1·rr "t ~~-!; Tl ; ·· 
nTJJ !'illrl~· li!"O.llt'es \IS that it <·:tn \\ 'Ol'i\. 'l :1c . i:w,. 
lion in rnrr~~- ~uppl:-· and pollution ctram : r ~; :'~ til· t 
it must . 
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Mayor. Seeks Los Angeles Mass T·ransit 
lly JUOrrn !\ISSAR() 
~til C.. 'M11 s,., Y(\f lc 1'\m'' 

lOS ANGELF~.S. July 14-
ConJtruction or a rapid tran~· 
lf.~yslr.m . to unitr. the sprawl
Ing &uburhs of los Anr;:ele~. 

a key campai~n promise in 
Thoma' Bradlty · ~ race for 
Mayor, is emt-rr.in~ u the 
m.tjor stated goal of his atl· 
ministtatian. 

Surrounded by unpacked 
boltU cluttering the new of
fices two Wt('ks after his in
auguration, the citv's first 
black Mayor talked about 
hls dreams for the next four 
years. 

"Number one, I want to 
aee us build a rapid transit 
I)'Stem," he said. "Then I 
want to aee some kind of re
vitalization of some of these 
communities. 

"And I w.mt to see if we 
can bring people together. 
I want them to begin to feel 
aome connection, not just 
with their particular commu-

• nity but between r,hemselves 
and the city-between them
selves and the other people 
who live here." 

As one Bradley aide said, 
"building a rapid transit sys
tem is going to be a monu
mental job." The new Mayor 
will be trying, to influen<:e a 
life-style lon~t Wl'dd~ll to the 
automobile and the equally 
lang-standing skeptici~m to
ward rapid transit that has 
rt'$ulted from more . than twr> 
decades of ineffectual stud
it's and plan~. 

Highway Lobby Oppo<ied 
In addition, the Ma\·or 

must challenge the powerful 
economic blor:, the so-c a llrd 
hrghway lobby composed or 
major oil companies and 
road builder~. that has long 
opposed such a system . 

Even before his inau~ura· 
t!an as the titv'l .31!1U1~Y~ . 

or. Mr. nrac!lt>y, 55 yt>ars county and evrntually the al planning administration to 
old, 1-lcl(an his camp:~i~n to region. · &. : supersede the Rapid Transit 
brinv rapid tran :> it to South- This month the plan for Disfrict and would seek Fed· ; 
rrn C:~lifomia with trips to a mult•.b•' llt'on-dollar tr•ns1·t I f d. f h · Wa~h i ngton and sacr:tmento .. era lm 1ng or t e regton. ' 
to scrk the help of le;:isla- system for Los Angeles will The transit district. noto
tor,, Con~:rcssmen and Fed· be announced by the South- 'riously lagging in its fund, 
eral orficiais. em California Rapid Transit raising efforts, has received 

"I did not 1:0 asking for District. The district, which only $38.9-million from the 
dollar amounts or enn spe- was created eight years ago United States Department or 
cific programs," he !laid. "I by the State Legislature, cur- Transportation, . compared 
just wanted them to know rently adminlsters the city's with $457.5-million for New 
that we're going to come in . bus service at a loss of $2· York. 
with such programs and set million a month. ·The Mayor also supports 
the climate for a working ·The plan, executed at a a bill that would reduce re· 
relationship." cost of $600,000, is expected quirements for passage of a 

Although he professes op- to call for a 100-mile fixed local bond issue for rapid 
timism, the Mayor has rail system that would cost transit from 60 per cent to 
backed off his campaign more than $6·bWi<m and take a simple majority. And he is 
promise "to break ground more than a decade to con· lobbying to break the strong 
within 18 months" and has struct. Federal and state highway 
adopted an attitude or cau· Although the new Mayor trust funds to permit the use 
tion in devising a plan. hu made no comment on of bulging gas tax revenues, 

The plan 'Will be developed the plan, there are indica- now limited to highway con
in two phases: an irnmedl· tions that he leans toward struction, for rapid transit. 
ate response to meet the more advanced modes. In California, a constitu
strict air quality regulations ~·1 · understand that the tlona1 amendment Is consid
recentty imposed by the En· technological development of ered necessary to open the 
vironmental Protection Agen- some of theie alternate sys- funds. Howev~. Mr. Bradley 
cy, and a longer-range plan tems has reached a point plans a court challenge to 
coordinated with the county where they would be prac- the original legislation of 
government for a rapid tica.l for us, could be built 1938 by arguing that the 
transit system. at one-third the cost, and are definition oi "roadway" 

Test May Be Copied · much better looking," he could be expanded to in-
Immediate measures to said. elude rapid transit 

help relieve congestion and One such system that has An unexpected windfall of 
meet E.P.A. regulations in- attracted his attention is per- an estimated $90-million and 
elude express Jan~s for bus- sonal rapid transit, a system matching Federal funds could 
es and car pools and sub- that is beyond the concep- come from legislation being 
scription· ":bus "Service- ·IIllo&- · "'*-'...,e . .&ut..whiclhhas...Aot . .. dfweloped by thP. Los Ange
eled after a recently initfat- yet been fully developed in les County Board of Super
ed experiment by the Atlan- this country. The system uses visors. The bill would per
tic Richfield Company. The slim auideways installed over mit spending the first six 
!;cn·ice, a first for the city, exi!ltill'J city streets to carry months' receipts from a new 
brings 2:l0 commuters to the small, three-to-six passenger one cent sales tax on rapid 
downtown headquarters from cars nonstop to their desti· transit. 
four different sections of nation by.· electromagnetic Mayor Bradley's efforts 
Los Angeles at a cost of $40 propulsion. The Aerospace come at a propitious time. 
a month, a fee that is cheap- Corporation, a nonprofit re- They coincide with the tar· 
er than so:as and parking for search organization near Los nishing of the freeway dream 
an automobile. Angeles, estimates that fares of safe, swift automotive 

The second phase will he of three to four cents a mile transportation that was hom 
the long-range development would pay all operating costs. in the winter of 1940 with 
of a rapid transit system · Mayor Bradley is support· the six-mile $6-million con· 
that would fonn the back· ing a bill In the Legislature struction or the first leg of 

', 

~ne of tr_~pol'!atioll_ in the ___ ~at would create a regian- the Pasadena Freeway. 
·- ···-·-·--- ------------- --· ------·----- --

e~el-\fetT .. , •· 
PA~e "1. '' 

-; 

• 
' 



• · · i . 

.. 
,. 

&, f !2 Envl~nme! ~~!1!.~~::~ £~1 ~~:~~~gh~~ncy ve~cl~ twer 

l 

the first to acknowledge that Los Angeles will not and, in so doing, to encourage their use. 
be able to meet federal clean air standards by 1977, A limit on gasoline consumption is also a key part 
even it the most stringent controls are placed on of EPA strategy. Beginning July 1, 1974, gasoline 
private auto use. But in presenting the EPA's pro- sales would not be permitted to exceed the sales of 
posals for air pollution reduction in major metro· 19i2 and 1973. That means rationing, either volun-
politan areas, Acting Administrator Robert Fri has tary on the part of drivers or regulat~d by the 
also rightly emphasized that a great deal can be government. In either case, the result would be to 
done in the next few years to reduce smog sub- cut back on private auto use. 
stantially in this area, and it is this goal that The strength of these proposals is that they are 
must now be pursued. feasible, that they would not be likely to disrupt 

Fri believes that adoption of all the control steps the basic economic life of Los Angeles, even though 
Jn the EPA's plan could cut the number of serious· they would involve some forced restrictions on 
ly smoggy days in the Los Angeles area by 75% to driving. But by themselves they would not bring 
90%. These are the days when smog readings ex- about the improvement in air quality that the law 
ceed the federal standard set in 1970. Last year envisions for 1977, which means that Congress will 
this area experienced 250 days of excessive smog. have to give Los Angeles more time to meet that 
Fri says that by 1977 the number could be cut to as goal. Nor would they by themselves satisfy the 
few as 25 days. transportation needs of this area. 

That would be done essentially by dissuading or Los Angeles got into its foul-air fix in goorf part 
preventing people from driving their cars as much because there has been no adequate mass transit 
as they now do. The EPA's strategy is to require alternative to the private car. If the EPA proposals 
the state to institute a series of restrictions and al- or something like them are made law, as they prob-
ternatlves. Beginning immediately, for example, ably will be, auto use is going to be restricted. 
the EPA proposes a ban on the construction of new When that happens, a good public transit system 
car-parking facilities, to be followed next Jan. 31 will be not only desirable but essential. We have 
by a program aimed at a 20 j n phased cutback in been warned, in short, that the days of unlimited 
existing parking spaces. The aim of both proposals driving freedom are coming to an end, and quite 
l$ to encourage more car pooling. Meanwhile, start- soon. To equivocate in the face of that warning · 
ing next Dec. 1, the EPA wants special bus and car· would be inexcusable folly . 
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NOX +LA- Mass T11 ansit 
The Environmental Protection Agency is pre· 

paring to recommend to Congress a significant eas
ing in the standard for emissions of oxides of nitro
gen in 1976 cars. Adoption of the EPA proposal, 
which is almost certain, would mean some cost sav· 
lngs for car buyers in coming years. That's the 
good news. 

The bad news is that, even with the change, Los 
Angeles will still be faced with the need for what 
acting EPA Administrator Robert Fri calls "ex
tremely stringent" auto standards. That will re
quire major changes in this area's transportation 
habits. 

The unprecedented appeal by Gov. Reagan and 
alr pollution authorities yesterday for a severe 
curtailment in driving because of the heavy smog 
was a timely and urgent reminder of the problem. 

On the basis of recent studirs the EPA believes 
that thr (lttfo l':xhaust rmission len•! for oxides of 
nitrogen callrd for in the 1070 Clerm AiL· Act is un
necessarily strict to meet national health require
ments. The law says that by la76, NOX from new 
cars has to be reduced 90~;, from 197llevels. This 
means that no more than 0.4 grams per vehicle 
mile of NOX would be tolerated. 

The 0.4 figure was drawn mostly from some stU· 
dies of the effects of NOXon a group of school chil· 
dren in Chattanooga. But those studies apparently 
yielded erroneous conclusions because the measur
ing instruments used wen~ faulty. The EPA has 
now foun<i that NOX concentrations are much less 
a thrcrt.t to health around the nation than was first 
thought. So, the ilgency says, NOX controls on cars . . 
don't have to be as tou.c:h as Congress thought · 
when it wrote the Clean Air Act three years ago. ·. 

Instead of a 1~76 standard of 0.4 grams per vehi· · · 
cle mile, the EPA now is thinking about an NOX 
maximum of between 1.5 and 2 grams per mile. 
The state Air Resources Board Ion~ ago concluded 
that a 1.5-gram sl<mclard would be adequate for 
California, so in effect the EPA now is agreeing 
with the ARB findings. Of major importance is the 
fact that thr proposed revised standard could be 
achievrrt \\'it hout the u~e of expensive and ques
tionable reduction catalysts, dcdccs that. would 
boost the co't of new cars about $130. 

A change in the NOX standard would not, 
hm\'f'\'f'l', mr:m l hf' cnrt of catalysts. An oxidizing 
catalyst woulri still he needed on most cars begin· 
nin;; in lni3 to reduce emissions of hydrocarbons 

• :'t 

and carbon monoxide, if current standard:; are to 
be met. General Motors, which has a large capital 
investment in catalyst development, is ready to go 
ahead with installation on 1975 models. Ford and 
Chrysler have been pursuing alternative emission 
control technologies. But the exhaust cleanup 
methods they see as promising will take some time 
beyond the 1975 deadline to have ready. 

Whatever happens, Los Angeles residents will 
still be faced with the need for substantial adjust
ments in their motoring habits. Our problem is that 
even with strict auto emission controls, we produce 

'. an unhealthy amount of air pollution, thanks to the 
·enormous number of cars in the basin and the pe
culiar atmospheric conditions that help create and 
.trap photochemical smog. That's what Fri or the 
. EPA was talking about when he warned that Los 

·. Angeles still will have real difficulties. 

Last January the EPA served notice that Los 
Angeks might he able to clean up it::: air ,;nly 
through such drastic expedients as gasol ine ratiCln· 
in~ durin~ th~ ~ix smo-:;~ie:-t months of til~ ~·r.1:'. 
Next week the EPA ,,·ill publish its final plan for 

· combatting air pollution in the basin. Details aren't 
·· known, but it is certain there will be stron~ empha· 

sis on the need to cut down the number of V('hicle 
miles traveled daily on our streets and freeways. 

There is only one way to do that: by developing 
· adequate mass transportation systems in Los An
. geles, and by beginning not at some point in the 
. vague future, but now. 
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L.A. ~1ust Break Auto 
H~it1 U.S. OHicial Says 
Transportation Chief 
Hits City's Failure 
to Develop Transit 

BY RAY HEBERT 
Tlmtl Urllltl Afflll'l Wrllar 

Los Angeles faces the most serlou~t 
transportation problem of any major 
urban area in the nation and may 
ha\'e to be shocked into doing some
thing about it, Secretary of Trans
portation Claude S. Brinegar said 
Wednesday. 

The new transportation official-a 
. former Los Angeles oil company ex
·ecutlve--put the blame on freeways 
and automobiles. 

Los Angeles, he said, has concen
trated so much on developing a 
"frer y-~uburban culture" that it 
ha~ :lucert a dependence on the 
autn ... nbile that is "almost beyond 
brlief." 

"Let's fare it-we're 'honked' on 
thE' auto111obile and don't know how 
tn break th!'! habit." Brinegar, senior 
vice rrc ~ i dent of thP. Union Oil Co. 
hcfore hr. br:came transportation ~ec
ret<~ry, ~aid. 

He offered the resources of the 
Department of Transportation to 
help Los Angeles get out of the auto
mobile rut. 

Hrine~ar, a Union Oil employe 
nc:1rly 20 :·cars and a resident of 
Rollin~ Hills. was nominated bv 
Prc;;id.cnt Kixon to the transporta
tinri po,.;t l;i;;t December. The :Senate 
confirmrd him Jan. 18. 

Stvere Criticism 
His ~ cnlrlin~ of Los Angeles-by a 

persnn whn knows the re8inn-was 
onr of the scvcrc;;t criticisms to 
rnme frnrn the federal level about 
thi;; area's failun~ tn build another 
typP. nf transportation s:·stcm. 

.\t :1 new;; cnnfrrrnrr-;md latrr at 
a 7'\atinnal Tran >' portation \\'rck 
hr .on at the Los An .~clcs Con-
\" n l'r nler---BrirH:!.!dr urged: 

"Let';; st:nt off<'ring ;;lternatin•s to 
the automobile right now." 

He lll'OJ!lbetl " s pcri;~l handling" 
thrnugh DOT's lJrban ilh~s Tram;
portation Administration of any ap-

i F 1'/ j' ; 
~ . . 

' .... J '1i.i 
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Claude S. Brinegar 
Times Photo 

plication for help or funds to get the 
Los .\ngeles area's transportation 
problems solved. 

U!>.lTA .administers planning and 
capital grant programs valued at. 
about $1 billion a year. Matched by 
local funds, the money can be used 
for buses, terminals and to plan and 
build rapid transit systems. ' 

"Some of this money is available to 
Los 1\ngeles." Brinegar said. "But I 
have not seen an application yet. 
Very little is coming to Los An· 
geles." 

The transportation secretary re· 
fused to place responsibility for the 
region's problems on any one agency 
or individual. 

Under state law, however, the 
Southern California Rapid Transit 
District has the jnh of developing a 
rapid tran~it system and running 
the nation's largest urban transit 
hu~ fleet. 

Brinegar !;aid h~ was trying to 
help the Lo;; "\n~c lr!': area find an· 
other mode of transportation-he
:,;ides freeways and cars-to "beat 
the Environmental Protect l on 
.\gency to the punch." 

Please Turn to Page 3, Col. t 
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He warned that the EPA 
. would continue to exert· 
pre~.;;ure In enforcE" thP. 
Clean Air .-\. c t, w h l c h 
could lead to a proposed 
gasoline rationing plan for 
Los Angeles. 

Cautioning that Los An
geles should "take this 
matter very seriously," he 
urged a speed-up in coor
d i n a t e d land use a n d 
transportation planning 
and a strengthening of im
plementation authority. 

"We in Washington can
not find the solutions to 
Los Angeles' problems," 
he said . "But when you 
bring us comprehensive, 
community-supporteri pro
posals we stand ready to 
help-and quickly." 

The SCRTD currently is 
engaged in a transpoita
tion corridor analysis. The 
study, the Ia test of scores 
Undertaken here, evolved 
from disagreements over 
where the first line of a 
proposed ranid transit svs-
tem should he built. ' 

Brinegar suggested that 
Los Angeles, like other 
cities, find alternatives to 
the automobile hy produc
ing balancer! transporta
tion ideas-such as ex
panded bus service-that 
could "happen in a hurry." 

(Actually, the SCRTD 
recently proposed expand
ing bus senice in the :San 
Fernando Valley and else
where). 

I 
of movement for buses on 
d o w n t o w n streets, be 
added . 

-Special frt>ew ~ :v anri 
parking prh· ilc~;es ;.or car 
pools. 

-Special parking lots ln 
outlying communities to 
serve as "staging• areas 
for bus service or car pools. 

-Developing a schedule 
of staggered work hours t, 
balance the freeway load 
more evenly. 

Free Passes 
-Getting companies to 

provide free bus passes in 
lieu o! free employe park
ing. 

-Permitting, and pos
sibly subsidizing, use n( 

taxi ·like limo~sines or 
1 

small buses for home pick- ! 
up and delivery of commu
ters who live ,near one an
other . 

"I suspect that before 
long a few cities-~nd Los 
Angeles may be <one-will 

even be looking at the pos-, ·.•: 
sibility of licensing the use 
of freeways, with higher 
fees during prime time • j 
Brinegar added. ' ~ -

An SCRTD spokesman 
q.uestioned the transporta
tion secretary's ~;tatement 1 

thC:!t no applications fnr , 
help had been receh·erl I 
from the Lo~ An g e 1 e :; i 
area. 

1 
He pointed out thilt 

U:'IIT A funds were merl tn 
help build the San Bernar- : 
<iino Freeway l~US\Ir a~· anrl I 
that many new SCRTD i 
uuscs, as well as its down- ! 
town minihuse~. \\'ere pu r- · 
chased with federal help. 

It was noted, howeH"l'. 
that applications for the-' '=

l\lorc Passengers grants were made durin"'· 

He cited the $.)R million 
San Bernardino Freeway 
bus·.\·ay a~ a "small start 
(but) niuch, much more 
needs to be done." 

Since high-speed buses the tenure of Brinee!ar·; 
began operating on ex- pre dec e s s n r. fnrn'cr 
J?ress lanes built especially Transportation SecretarY 
jor them in .January, rush- John Volpe. -
hour patronac;c on two A high 1 i g h t of t'H' ' 
SCTITD linL':' U c' in~ the Transportation \Ve("k nh
b us waY h a ~ increased ~;ervance at the ConYt'r.
from about l .O.iO round- tion Center included a ri i:' · 1 

trip passengers to 1,:370 a play of new bu,.;es and nt h- ; 
day. er vehicles, among them ;; i 

(~lthe~· low-ro~l transpor- new Bay .\. r e a H a p i .-i • 
tat10n Iric<Js which, Brine- Transit Di;; tric:t car en 

1

. 
gar said, should be devel- route to San Franci~cn. 
oped inrludc : 'The car, which wi1! .:, 

-High f]U .1 lity, reliahlr, Into serdct' on th~ BA !~T 
rapidlm;; ~cn· i<'r. on exclu- !'ystcm, i<> the 1°~t.h deli, ·
Si\'e or reverse lanes on ered by Hohr I nrlustrics of 
freeway.> and surface arte- Chula Vista. HAH.T has nr
rie~. T!1is should he <·ou- dererl 3;,o of the rapid 

_pled 'nth greater freedom transit cars. ---------------- -----
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ritz Urges--- .... • 
Highway Fund 

/Diversio-n -
Teamsters Union1members 

have been urged by General 
President Frank E. Fit~ 
simmons to lend their support in 
getting highway funds diverted to 
mass transit programs. 

Writing in the Aurtl !~sue of The 
International Teari1ster magazine, 
Fitzsimmons noted that Team
sters have always supported 
building a good national highway 

_system, "and we continue this 
support." · 
Freeways not enough 

He added: "But we have come 
to the conclusion that freeways 
alone cannot resolve the trans· 
portation needs of America's met-. 
ropolitan areas. Our cities de· 
m a n d transportation solutions 
which cannot be attained without 
the aid of mass transit." 

Fitzsimmons said that under 
current financial restrictions it is 
impossible to grant need€4 trall'S· 
portation flexibility to urban gov
e r n me n t s without permitting 
them to determine their use of ac· 
corded shares of the Highway 
Trust Fund. 
Consolidation of 
funds needed 

For this reason, said the Team· 
ster leader, funds must be consoll· 
dated rather than proliferated be- · 
fore crucial transportation prob· 
I.erns can be solved. 

"Both as citizens and as union 
members," said Fitzsimmons, "I 
urge each and everyone to contact 
congressmen to properly amend 
the Federal Aid Highw~y Act. 
States and local governments 
should have the right to use a por
tion of their Highway Trust Fund 
r e v e n u e s Cor transportation'· 
modes they deem most effective." 

The question of the development 
of mass transit needs of cities is 
DOW active in Congress. 

FXRtBit.,' u 
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Since the SCllTO has decid'.ld to use gasoline sales tax 
revenues for rnilintair.ing its bus system rather than develop· 
lng a mass transit sys tem, many critics have appeared. 

There have teen rr.aves in the State legislature and threats 
by the County to a!lolish the RTD and establish an entirely 
new organizatiijn. Hiiliou :;il we don't agree with the F!Til 's 
plans to defray mass tr2nsit, we also don't believe the estab· 
lishn:ent of a new organization at this time will solve the 
problem either. Too often err.otians cloud our vision. let us 
step back and think for a mome·nt. Certainly we were led to 
believe that S!l 3i5 vt<~s designed to finance a starter system 
for mass transit and many of our business le2ders who sup· 
ported this approach feel they have been used and deceived. 

Because of ti1is, the Chamber has been meeting with the 
RTD. They have explained their financial difficulties, but the 
sc:~rs remain. 

As v1e see it, the District's board Itself Is not yet fully 
committed to mass transit 

However, before we scrap the RTD we must Investigate and 
evaluate every alternative. Mone~ and a commitment to a 
balanced plan to achieve mobility is what is needed. Logically, 
the place to lock is the Federal and State highway trust funds. 
Nevertheless we c:~nnot rely on the District until they reor· 
ganize their internal priorities and affix a firm commitment to 
a plan including mass transit as a basic element 

EXH11BIT •• ~ ,, 
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ThE> con >r n:;u~; ));: ~ ii 1lwt. the E1wi :·onmcntal 
Prn:0ct ion ;\ -::::.· nr~ · ~ p !· r ·· nn,~ a t to rat ion ~r~soline 

s~l<'~ in Ln<> .\n::::r'lt'~ ri':i in~ th~ six smns::gicst 
lllfltl t h ~ nr 1 hr> ~-1' ;1 - i~ (' : ·' •.Jntnic::tlly inf~ilsiblP. ;md 
p:1 !:: :~:~ : J _, . 111 1' r .1 l• : ::·--- • · ;wr·tll';: tr f'nott~h nssess
m-~:1t. 110 d•)lti• l , l :; ! !:~ ... ::: nf ;1 11~' real h<:>lp in rr
~p0nr! l!1': i !l 1 !H' r•m' .'t•' i! l . ])[:,C'rtrd the EPA's drastic 
" ' ' '~ -:.: ~·< ,m. ilnrl \':1" ? :·,_,· <;·.ill lt'ft \\"i1h the need to 
,.,t :1ic-:·~ :1 l:tr-:;0. rr:1: 1:·: ··,n in hydrocarbon ctis
c!tFJ'·' [,,,. the• s : ~l'>~ nf t 1 : .~ community's health: if 
~-- 1c···· • :~ :' r :1: io t1:nr: ! ': n·· • the a ll.'\'."Cl', something 
pl :..:t• \': iii h··,·r• lfl L'. 

T··:_:, ;•J ' "''lli !·u ·-; n01 ~-., ,t i onat·y sources of hyd
,.fl ,.i\ :· ~ :-. n r:~1i ::~inns v::ii ll n!;1, but automobiles re
m·1i:1 \ ,, _, !.ey 10 : ! ~r:' rr:·.'·;] r>m . FP\\"('l' ('-'\l'S on the 
IT··· ri ;; l'e 1 h0 c!t-:1r n.::·"ri. i )~ : t· a11to t ril !'fie reduction 
n'ql ;i .-.~_:; :ti : <'l'll: ll i , -,~ t r<~ :1:-:nortn t ion_;· That ffi('Rns 
hit.··, ,,_ n:· ,, :>c;· m:·..:..:.t r<"!.:: it fal'!iilies that the Los 
1\ :• -.~ : ,, , ·:n •:t c! n._,~: nr•t hd··:•.' . Htti!rlin.~ the:..? systems 
i; r· :p. · ;:<,\'<', a11d li0 :-:i:e:~ :;out·ce of fin :mcing can 
dr1 t;,,~ : •h. \\'lty t1 o t. :1-: : \ ~L i d, u~c tax funds that 
:•:" :1i ·: .: d:- · tlt •: tr, _;t:J .. l t: ·, t l \)l' are accustomed to 
Jn :-· i:1:: :' h i1 y rwl t t.: e s o~:• r of I hE' money rollcctcd 
in 1 ilc form o[ t:: :t:-rJiinc and related taxe>s that now 
goes to cnn'-' lrttet still more roads and highway::J 

LCJst ~·rar a maj or effort \\·as made in Congrf',SS to 
amPnd the Jaw so th;J. t states could use a portion of 
thf.'ir fP.deral hizh\\"ay funds to support urban tran· 
sit; it wns drfcatcd by powerfu!Jobhyin~. In 1970 a 
major effort wns made in California to pass a con· 

£XHJ:a·lr n' u 
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stitutinnal anwndmcnt to allow ~orr:P s1 ;de ~<.l~olinP. 
taxP~ to b~ !.t!'r:-0 for urh<m transit; it was ctefea1~d 
by a powerful anrl well-financed ce1mpaign. Con
gress will take up th~ h ighway tru•t ftmd dh·er~:on 
propos<! I again this year, and with luck the pP.ople 
of Calif0rnia will have another chancr> to vote in 
June, 197:1, on a constitutionCJ! amcndmP.nt like the{ 
one d<'fcatrd in 1970. PassagP. of hnlh proposal:: i~ 
no longet' just rle:-irable for the Lns .An>.!elr.s nrc1, 
but. a maHer of some ur::;cncy. 

There is a not hr t· appo rt unity to rrrli ;r :f' r~uto- ~' x · 
haust pollution that shoulci b~ adopted in th r Lr::is
Iature. Sen. Anthony Beilenson (D-Brvr>r ly Hills) 
plans to reintToduce in the current se;;;sion a mea
sure requiring flceiyehlcles, -in fleets of 10 or more, 
to be convr1terl to run on virtuall~· nonpolh.:ring 
gaseou~ fuels. like propane. About 2Ti.OOO hf';wil~· 
used vehicles \\·ould be affectrd. Sm11e flr>et \·rhHe 
operators han~ already madP. the conwrsion and 
rrport good results. And just last \\'f'ck t hP R 0a rd 
of Supervisor~ 01·derP.d a st udy on 1he feasibi li ty of 

. converting the county's 6,700 vehicles to gaseous 
fuels. 

Altern<Jti\"I~S to gasoline rationing exist, and thr.v 
carry considerable promise of allevinting this air 
basin's special problem. The trouble is that we have 
not yet taken those alternatives seriously enough. 
Now, as the EPA has reminded us, the time for 
doing so has just about run out. 
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It \Viii hr i1 ~ .v·l rl?.y for Southern California if the 
impos~ible ;.:r1 s in the \FlY of 1 he po5sihle in fight· 
ing air ru• JJ ut 1011. Just h '' C,: liSC ga~oJine rationing 
won't work doesn't mc:~n th at progress can't be 
made toward meeting the federal clean air stan

(larcl". 

The U.S. E:n·irnmr:rnt a! Protection A;;ency has 
iion0 a ~ C' rl·i, ·r- · .-, ~nutlwrn Cnlifornia in outlining, 
step by f'll';l, \oll at i,; required to Jowe1· hydrocar· 
b0ns b 3 lr:" '' l .iucl£;ed safe. 

lt is dl-; :l;~r·~ i ;~ ti ; · ·:: to lr:1m th <~ t there is no pt·a.c· 
li c;-d \\·a :-· t.) rn •'·'L 1111' 1 ~)17 rk<ldline. There is no ai-
1Ct'IF1 ti,·c to rr: rp:('.,tinc:- a postponement of the 
cb2i !Ji ;:l~ fnr 1 l~ c· So~11 h Coast A it· Basin. ThCi'E' is 
1'\.(!1 (} :(' f (• : 10: 1i':: f!Fi( the basin, b('C'<J i:~(' •) f itS 
J1Cct:li :n it i•'·' · ;o·, co y r:c-.·c r bP able to reach the re· 
q1• h >d !Jw•:· i. 

C'011 t l'ol . .; f in.:: •,q t h the disH rrointment. howe,·er, Is 
llh~ p!'">';n''"· i1cili'.:; n~;1dc <1nd 1 he promi"·' of more. 
Cocnlrnl:; noll. bt· in·; put into OJiCl"i.l lion or ::!lrcadv in 
orcr,J1i•!l1 \1 i!l rcd 111'e h::dror?. rbons from 1.:::30 
ton.c;, an '!\ !.i'pnrt•'d in 1CJIO l!J d. le1'C' l of <1 hout 690 
ton.> a d:!y !Jy :~';7 , aeco;·di n .~ tn offiri'll..:. That is a 
Jon ;:.: st :'p 1 .)',' .. , rd 1 iH' fc0rral go<1l of a cl<li!~· hydro
cacbon Ol 1 put not excrt'clin~ } liO tons a day. 

William D. J:. t~d:elslia11:-;, aclministratot· of the 
EPA, is v. rll :J\•·alT that !ht~ prob!~m of the South· 
ern Califo; ni1 i)nsin i;; l' iilTJ'.'. A failure here to 
mret the l!l7i. snnciards ncccl not jcop:miize appli· 
cation of 1 he· <let on a nati0nwide basi~. 

RuckeJ:.:;h .l ' 1;; knew, when he proposed gasoline 
rationin~ for Southern California. that he " ·as as!\· 
ing the impo.,sihi<'. He \':r~;:; responding as best he 
could to a court order. Tlw fact that only 3uch an 
ex1 rcme mca~ure c·oulct bring- quick conformity 
with federai pure air stanrlards is cause for con
cern. But not cause for ctespair. 

fXfHBIT q 6 u 
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The problem no\\' is to ~f'e that the region's air 
pollution. efforts ;; re not relaxed just becau!'ie the 
region is forced to seck a stay. from Congress in im
plementing the federal standards. 

There is much to be done that has not been done, 
much of it within the powers of the local go\·ern
ments of the region, much of it only a\vaiting the 
urgent political demand of the people. '1\,·o p;-k,r· 

ities stand out above all others. There must be: 

-Land-use planning, a coherctl!: rt'~ional rlCJ.n 
that establishes the le\·cl of population that can be 
supported \Vi thin the basin without pcrpetm ting 
foul air. 

r·-·-~pid trans[\, d. SV!'item that SUpplementS (hP~ 
J freeway net"·ork a:lfl offers aa ;lltcnntivf' to. the 

existing depende nce on the pnv2.te automob11~:__. . 

Gasoline rationing wa;; 11nly part of !he fer.iecal 
package. The EPA plan alsu enumerated strps that 
could be taken immcrlialely to r;cl c:1 "·ith th~> job, 
steps such as rom·ertim; ileet vrhicles tc• prrnane. 
butane or natural gas, controlling IW•toreycle f!!11is
sions, controllinc; C!'.ca ping h:·rlro\'at'l.Jons at :>e1·vice 
stations, recoverin~ clry-cleanin~ ' :apors, requiring 
smog-abatement rle~.·iccs on .older cnrs tha~ cio not 
have factory-installed equipment, controlline; air
craft emissions. limit in;; hydror:arbon uses in in· 
dustry, E'liminating reactiYe hydrocarbons in indus
trial "degreasing" operations. 

It is true that gasoline rationing in this car-de
pendent region would be catastrophic to the society 
and the economy. But it is also true that neglect of 
the air quality of the basin would prnduce in t ime 
its own catastrophe. A total instant so!ution is im
possible. But that must not excuse neglect of the 
possible. That must be made clear as the EPA 
!lolds public hearings in the weeks ahead. 
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2, !'1'/2 
snurcco~. to pro=-r,:ute pol iute:rs 
weakly and, l beliC\'C', tn cE'fu::e 
to roopcrace wi!ling!y with the 
irrlrra: ;::t'rcrn rncnt. 

re.~ogniti0n of public health fac
tors). 

Recent hea:i;ir: " s from Wa,!J-
bgton p :-r . .:::: :1 i,n ··Q:<alitv nf .\ir 
} !':lp:'OYir:~. 1: i ··:rr .:; J;irt ;cr .': }Jr. 
. .\. J. }! p,;;:_:en-S :·,;;r, ht>:;r; nf o:rr 
s~ate _:dr .l\c .sourcr3 F.n~ rd. j?) .. 
i'i~t5 major i:npro,·cr.-:cnts ]J;J\e 
t-,:: en mad ~ anrl t~2 ~:.-~: -- t i.:-: 1"'~"
hind us. Th~ :cdcra! C'Jc>;;n Air 
Act 1-":.:::;; :=rt . .-=t ~ -, :; :::cnt ~t ar:dt: 1·cts 
!o:- YC ~1i cle r ;r~ .~ ~:0r .. > 1() :;rhie:\·e 
a dran1ati~ r. -- .·!~!c ~inn i·~ r-.~i:-r:ir: ~ 
in 1D7.l, a::rl . a fte r dragging their . 
feet through the 'GO.~, the auto 

R·1lph B. Par.'/ Ill, a Los Ail
gtlcs attornry, i.~ rrcsidcnt of 
th::r Con l;iion fiJi' Clcnn Air, a 
u niM~ nj ::2 riti.:rrL orgnni::n !ions 
conrr.rnrrl r.ho ut nir flnl/ution. 

mandacturcrs appear grudging
ly resolver! to comply. 

The eff0ct o: the~ .? reports h <1 s 
bPen to fnsl€' •. in !he a,·erage 
cities comforting but dangerous 
and mi~learling notion:> that 
somehow we ha\'e air pollution 
licked anrl have "turned the ror
ner on smog." To realize how far 
we are from e\·cn modc . .:; tly- dean 
air in th~ South Coast Air Basin 
(Los . .\n;.;~k~ <~nrl mnst ••t it::: su r
rour:di,1;:; rount ic." ), ,,.e must 
lon\.: at ~~nmc h~rd f.lcts. 

Los "\r.ge!es rc.<iricnts are suh
jecteri t ·1 an almn.o; t unbelievable 
26 milbn pot<ncl;; of mc.jor air 
pollutants each ri<~y. Air qu2lity 
.standards fnr nhotochcmical oxi
riants are viol;ltl'ri almo::;t two 
out of every three rl;1vs. Al
th•Xl~h pro::;rcs;; in n'dtlcin:.: r;;r
hon m0nnxidc wa:> m;~dt! i:1 J:J71, 
dNdlv nx:dr•;; 0f nitrn:;cn in
c rC';,:::~n thrnt' .~nout Lo:; ~~ ngelt, 
an·i tb.> n;;:inn . 

B;;.:;ui on suh;;tani i;1l and per
Si l:l:::i n• me~! ir:d ..,,·idcnre. slate 
;:; :;d lnc.d .1 ulhn• ·iti<'.~ l '.:t.,·c sr.t 
l<'\"'h n: ;1ir r,;;;-:lir·; rhn::.' 1n:1~ to 
'..-tr,.,...ar' t,,.. ,··i' ;,·. t !1~ .. , <,· .:.,.,." - ]r,·-• t l' , 1 , · 1 l 1 , l. ,-.,~ • ol t :, L J 

~ .1rc !'<';::t;la~·l;.- e::ce,'ricd in the 
..... o s .\. n -; e 1 e 3 Ba:>in. Tio!1crt 

Air P ol lution C)ntrol Di't:·ict, 
testified there i~ r:n "•::·it ira l" 
hr::l!h j)i',i!) ! er~ in r~l::: . .\ r·~ ;":r ::, 
hnt. t':? Crnn~ty I-~n·:i~-.-~ ~ r.1 c"~, ~t;?,l 

Contrc1! Col'r~; itt c~ co:1c :t:r:c-rl 
L1:::t , ·rat· that al1 ·~at on<:! ot e\ r: ry 
10 pe•·5on;: ~tdc :·s ~ .•me heaith 
.iu ;.ilf:;l i. 'l"JC.l~t fL·:-;;:: ::::~.;. 

Finding 
~1 ~. ti~i lr . ..::. 

enc()1 ; ra ~r~1n:'r. t in 
Ci:1 h(\ P~~-:~ ?ail in~. 

~;~~~:.::~'i ~;-~~;:' i~-~\ '~','~\.,;'Y t~·::~~~t~ 
and ove:·~mphasizc .:; the a;.;tomo
hile's contribution to air poilu· 
tion. (Berkeley researchers ~ay 
sulfur dioxide from st;:; tionrl.ry 
sources is 100 time.> as toxic ;!s 
the sa me amount of carbon mrm
oxide.) 

Publish~>ri a\·era~e emr;.:;;1on 
figures for Los .Angeles rarely 
give any irka nf the clangrrous 
conc~nt rations or air poHnt ants 
in certain local ities. !:-iulfur 
poison in the air downwind from 
a chemical plant becomes an in
nocuous statistic when avert~geci 
basinwide.) Certain improve
ments in ai::- quality in some 
areas of the hasin have hN•n 
accompanied by detet1orating 
quality in other areils ;;nrl in arl- · 
j;;rent. r..i,·rrs irl~ and San P.cr· 
nardino ronn tie:,. 

Spntty mnnitoring-, loos!' est i
mat e<:: ;~ nrl the reluct ;mce of !or;:tl 
officials to prodrlc adequate air 
pollulion da la (,lTl the fli r~l '.V 
prct rnse it constii utcs "trade se
ne: .:-;'') all JH'P.\'"Ilt thr pnhlic 
from accun1l•·ly :,.: ,;r :' ~' i n;:: 1 he 
pmbtcm. :\i ih<Hlgh t l1r· ·\ T'l ']) 
ha:> l•'tl V: ],f'' ' 11 ;1 !c:;dr·r in ;:ir p··,; .. 
lutir•a i·c:.:u Ltion, ~ rr·.-~·Ol i \i:c~ 
J ~ , ,·c.· .. ~; ; .:c.:; ~-,;~ !~~.~~ ~ . :--:~ ~ ! :"'~. ! ·,· "'""!~ 
J~ir rn r·i· i:: ·::'ll:~ ' [c:~ ! · ., l1 ~::t ~ ~ h""~r~ 
h ~!~ l ""~ cc- n a con:"is~c!·~ t. cffi)rt i1y 
the Di-; trict. ttl ld·1 ·nr P•'tro :t 
and to ;v;ni[l:ll .--tc ;liHI ::~· i .·rl f:l. 
ynr;'l i;1r. :-:; ; ;;i !"t i'·": t hr- n' .~ 1d i h :1 :; 
hef>n tn nver:' mnb.bi; .f' 1'\'\'''111. im
prm·rmcnl in ah· f!Urili::·. to mi:~- . 
imize po:iu:ion from ::iatinnaryl 

T~1e f~ct. t h .-~t i1:.?. fcdt7:rat C!ran 
.. \ ir .\ct ni 1 ~~ !) ;_~ sn s: rong ran 
lrarl us'to he d.<l'!:::~"i'ot!~lv com
pl il•·cnt. S,ate ann loc;;l a'c;thori-
,.; ....... t.. ... .. . " " '"' r•• 1~ ·,;:! ,~rf thr:-o m~Yi .. 
;:1 ~~ m ... t ,_ , . o:,.C'~' e xtf'n::ion for 
snr.1e pnllut~nl ., ;,;;. l .<0rm 1'!\C'p
t>~! <mri unenth; L;i;:o!ic about 
prn>J1Cf'l <:: for nv'' in:! e\·en tbe 
extended ci<'ad linc~ . . \PCD nffi
cials preriict thM.t without major 
changes in land .use and trans
portc: tion pattern;; in the basin 
(there are n" :::igns of :m.v such 
rhan~c>s on thP horizon), federal 
"hea li.h" sl?.ndc;rd;; will not he 
arhievE'd until 1!1:10 or IM.tcr. 
·without ~uch major changes 
e\·en the pmjC'ct ions for future 
improvement in air quality are 
illusory hc>rililse they usu~l ly ig
nore probable growth of pnj1~J la
tion and rate of gasoline con
~~r.J;;t!c:: . 

The above facts may sot!nd 
pC'5simistic, and th~y were in
tender! to. nut there are some 
ways in which we can take prac· 
tical anrl ;n·a il2ble steps to rcal
iz ~~ cll?:' ncr :-l_ir : 

J-.. f1rquire an nu ;;l vehi<'le in
i'pcrlion f0r emi::;::;ion control 
(:tn'l s<Ji'cly) as a prerequisite to 
regi>t rati1111. 

?.-1 ~n 1 nck yon ~tl·~ nf 0111· ~::1 ·-o: ';;~.: 
..... P\p•:"l np r q l~'l" t r~~n~· r' l nri;~, ti,)n ::1! .. 
tr ~ · n · t ~ ·;.-- :~. ~tit·h ~'!-: n~ l : = ~ : 1r:-tnsit. 

:~-- 1 -~r·i l ~' \ e !~~· :u t f r on1 ~:L:;; )\in L'. 
· ·1--]~C·lllirf' l't111\·rr .' i".: l o f ;:ll 

fh'L . whic:n t'l .~ :,:;row:: fn r ls 
!this Jn• ;. of thf' n'hir·ic -; in L.A. 
l:- ! P'n~ ·~n,..: .. nr i ]H~ f11r.J) 

:i.--[ lc,·rl•ll' t ;n;r;:: ;•n.! olhi't' fi
:n:u1 •:i:r t inccn<i·,,· .;: to cliccnur<'l~e 
vrhirh• anrl <- tation <;rv so'..lt'('e 
pnll 1il ion. (:\1 :.:.- ~ it. more f"ro
ll•>n;il':l l to ci<':m up our air than 
rnllt 1 i •' it .) 
G-i mprnn~ Yarianra proce-. 

r.urcs (greater public notice and 

7-Acc~lerate 11tudy of safety 
fad0rs surrounding n u c 1 ear 
power . 

8-A n a 1 y z e land use and 
transportaftoii. pat~ernsanif su-p.: 
~rt efforts to_~~P:50.!:11Pr~ 
~-C~~!,:e ~?.~ ~:t!'1t:l tr::.n~1t. ~~ 
tem~. 
--;)::Grf'atlv PXpanrl puhlic edu
cation ar:.d information concern
in~ air pollution. 

Many of these step~ lvwe hecn, 
or now art>, included in Jegi.:;!a
tion either killed before (such as 
2 m· 3). or now Jangui.ohing be
fore some legislative rnmmitteP. 
ir.. Sacramf'>nto (such a~ 1, 4, 5 
and 6). We must educate ou r
selves as to the~e measures and 
demand that they he enacted. 

If we are genuinely deter
mineci to achieve the goals estab
Ji~ht'rl in the Clean Air Act of 
1!170, the!-:e measures must be 
adopted; citizens must also work 
with the Euvii'Olliii~r.:.a! rrot;:c
tion Agency to make sure the 
Act is m~>aning(uliy implement
eel and that plans for California's 
compliance include stringent 
r0ntrol:::. We must require great
cr information on air pol lution 
frnm authorities at aU le\'c];; . We 
must banrl together in cit izcn 
groups to keep tahs on the local, 
state an([ federal agencies 
char~erl with a ir pollution re~
ulation. Finally, we must rero.:::-· 
ni:o:c> that each of us is not doirg 
;~il h£" f'OU! rl to a ehie,·e rh'anf'r 
air; only ;m aro11 ~NI rit! ;.rnry 
ran I'Xpect mcanin;:;ful resu lt:' . 

\\'hrn one rrflrcts on tllo!'e 
l'.1re·hut hcantiful dav~ whrn the 
wind !1:1:: swept through Los An
geles :mrl the air is fresh a nr[ 
~lean. thrv are all the mnre 
awe inspirin;t prccisrly he>catL'P. 
or their rarit.v. I hclir ve WI' w ill 
have "turnNJ t hi" rornf't• nn 
l'mob• when such days are com· 
mon-place. 

8' I D c L: ! 
~ n L,. \. 
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·NEWS BUREAU 

Financing Transit 
Urban mass transportation, too 

long an overgrown orphan forgot
ten when it comes to adequate fund
ing, at last seems about to get its 
share of the porridge. 

The Department of Transporta
tion's recommendation that mass 
transit share in the pot of perpetual
Jy-fillc·1 gold, known as the High
way Trust Fund, can only be fault
ed for not coming sooner. Even so, 
we can expect a long Jebate in Con
gress. 

The fund brims each year with 
some ~;5 billion, of which Congress 
spends $~ billion annually - while 
gasolir.e and use taxes keep replen- · 
ishing this modern cornucopia. Un
der the department's plan, highways 
would still receive $5.5 billion year
ly at first, then a steady $3 billion 
a year. l~'s certainly sufficient. 

Beginning in 197-i. mass transit 
would be given $~.25 billion a year, 
distrib ,ttcd accord in[; to population: 
40 per cent would go· to metropoli
tan ar·~as, another : j() per cent to 
states for metropolitan projects, and 
20 per cent .would be reserved for 
fundir~ g special urban mass transit 
projects. 

Acording to the . department's 
timcta')le, this single fund for high
ways and mass transit would begin 
operat ing in i 97 i - two long years 
off. ll1t the delay should afford suf

f.~~ient time for thought£ ul consider-

EXfii'BIT rr ' ~ 
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atiori by leaders in all fields of trans
portation. 

Improved mass transit facilities 
will aid highway users because more 
efficient - and more numerically 
- trains, buses and subways will 
entice commuters out of their priv
ate c:ars and off the nation's traffic
clogged arteries. And this is the 
least that improved mass transit can 
accomplish. · 

Communities, small as well as 
large, will benefit. It has been prov
en time and again that in our mo
bile, modern society, businesses fail, 
towns and cities decay, when trans
portation is inadequate. 

The sole argument against shar
ing the fund, on the other hand, is 
that taxes imposed on highway users 
should not be diverted from benefit
ing the people who pay them. 

That is like arguing that the in
come tax must be spent only on im
proving the taxpayer's income; that 
real estate taxes be used to improve 
the taxpayer's property. Society has 
become too complex, too inter
dependent, for one segment to shun 
responsibilty for the other. 

· We. progress together, or •We . 
really dnn't benefit ·at all, in the · 
long run. A unified transportation 
fund, as the Department of Trans
portation urges, is a deal by which 
no one will lose - and all of us are 
bound to gain. 
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NEWS BUREAU 
A _Green l~igl1t for Urba11 Tra11sit? 

The Nixon Administration is about to ask Con
g1·ess to ct·ack open the huge fcdeml Highway 
Trust Fund and pcrmil some of its billions of dol· 
Jars to be spenl on urhnn public transportation. The 
idl•a has been rabell hdore. but has gone nowhere 
fn tlw face of powerful opposition from the high
WHY lubhy-the truddn;;. auto and oil industrie~, 
th~ t·oadbuildcrs, the cement and graYel supplier:;; 
Rnd ot hct·s who profit from continuing- extension oT 
thP na tiona! road );~ ·strm. This time, there is hope 
that Congress ma~· final!~· act to meet one of the 
country's steadily wor~ C'ning problems. 

As outJined b~· Traw;portatiou Secretary John 
Volpe. the plan call..; fo1· an initial distribution of ::it 
billion in hig-hway ta:-:•~f.:. rising to 52.23 billion in 
latcr·years. The natiou's dties would get 40~(. of 
the funds on a populati•m basis; 40'(, would be allo
cated to the st~lles. als•l on a population basis, and 
the Transportation DC:'partmcnt would retain the 
remaining 20~;, fm· discretionary use on urbatt 
transportation project~. 

All funds would he on a matchin.!; basis, 7Qr:(; 
1r.dl'ral , 30"o state and local. The money could be 
f'pcnl on urban roads and state highways as well as 
public 1 ransportat.ion. though the 20( c· of the total 
controlled by the transportation srcretary could be 
t:pt'nl only on tran~it. 

Shifting a portion of the hi;:dma~· fund to othrt• 
\ISl'S would not cut bac .\ 011 consl.ntction of the in
trr~ta tc high,,·a~· sy~l•~:1l, 1 hou~~h it \\"ould stretch 
nut its pi'Ojt'Cil'ri compl·•tion date b~: ~c,·cral years. 
Wh<'ll finally finislwrlthe system. the largest sin~h! 
publk works pmjt•d i11 history, will have pa\"Cd 
mon~ than •.1:!,;)00 mill's and eost more than $60 bil
lion in taws paid by th .• publk on gasoline, oil and 
tires. 

The trouble is tlwt while building this system of 
undoubted utility. we ltaYe neg-lect eel othet· press- , 
Jnrr road tt·ansportation neects. The ~ross inadequa-
~ . 

cy or mban transit systems in most of the nation'::; 
cities, th<> increasin~ c•mgestion and air pollution 
that J.'<'sult from overreliance on automobiles, the 
expanding amount or city acreage that must be de· 
\·otcd simply to parking lots-all cry out forJ·eme •. 
dy. The trea~w·y of the Highway Trust Fund, 

which has a surplus of billions of dollars, is an ob-
vious source of. aid. · 

We have a similar situation at the state level. A 
constitutional amendment befot·e the Legislature 
would permit some usc of gasoline taxe~ for finan"c· 
ing w·ban transit. It's a sound pt·oposal, and the · 

. people should be given the chance to \·ote on it. 



Let's Clear tl1e Air 
·. State and fcdcrnl officials nr~ currently cooper
·. nting in a farce lnvolvin~ clean air in California. 
I ako; a deadlY, sC'rious problem. 

·crean air, under federal law, Js air that is not 
harmful to health, and the national deadline tor 
getting air of this f1Uality is 1975. The standards 
defining it have been set by the Environmental 
Protection Agency. Essentially, th~se require that 
the amount of various common pollutnnts in the · 

· air must be reduced to certain maximum levels by 
1975. It is up to the states to devise ways to meet 
the federal standards. It the states don't, the EPA 
under law will. 

California's Air Resources Board has complied 
wttb the law by dcvelopin~ a plan . . The trouble is 

~that the board itself and the EPA agree that the 
plan has no· chance of bein~; put into effect because 
some ot its key proposals are conside?red unfeasible. 
Nonetheless, the EPA probably will accept the plan 

~:.because if it doesn't, as one EPA c.fficlal said, "It · 
!C Will jUSt have to Write another equallY, bad one." 
~l • . 

.r~ The primary source of bad air in Los Angeles and 
~·~bther parts of the state is. of cours~. auto exhaust 
·:..~missions. These major polluta:1ts--the hydrocar
f.:· oons and oxides of nitrogen that make smog, and 
;. carbon monoxidc-:-would have to h~ drastically re· 
) .. duced by 1975 to meet EPA standards. The Air Re· 
~~ s es Board thinks that the only way this might · 
••. 1. ~ne Js through radical changes in our means of 

· • · transportation. 
u · . . . . 
.. ·· :For example, under the ARB piau, motor vehicle 
t~f.r8ffte fn the Los Angeles, San Francisco and San 
~.Diego areas would have to be redu::ed by 20}0. In 
~: addltlon, one-third of the remainir 1g miles driven 
'!:.would have to be in cars converted to nonpolluting . 
· natural gas or propane. And by 1975, there would 
~have · to be developed wide-rangins rapid transit 
:~systems, as alternatives to private vehicle traffic. 

t : ·~ The obvious expense and personal inconvenience 
:1 bnplieit in this plan have convinced state and feder
tr.al aJr authorities that it is politically unachievable. 
;.Converting a car to propane, for example, costs 
~$300 or S400; building mass rapid transit systems, 
~-,vhich we must have, will cost possibly billions; re
~:quli'lng motorists to drive less would involve an ex-
. · ~rcise ot state authority which politicians flee 
~: ·trom. So th~ 1975 air quality star.dards won't be 
~~et in California. On& EPA offichl, In fact, sees 
!1985 "as the best we can hope for,-• and only then . 
~provided we have clean auto engines bY, 1975, and 
;~naive mass transit. · : 
~ ' I .~ . ' ~ · · ~ , ., • ., {,j 

N E V'.J ~ ~) '.1 ~{ t n 1J 

~··:We understand the practical difficulties in the 
~ .. way of the state's plan. But we understand too that . 
~: the quality of our air isn't going to be improved 
:· without effective and vigorously enforced mea
{ iures to reduce the pollutants we are putting into 
~·it. The time may indeed come when the state will 
~.have to use its police powers to restrict auto use, to 
:.:protect the health of the community. The time is 
:here now, however, when the state can take feasi
~ ble steps to assure us at least cleaner air in the 
,)•ears ahead. 

" · Ra d transif is a riori need. Encouragement 
.i.' of convers on ee ve 1c es to natural gas would . 
.: help. Pollution controls for currently unregulated · 
.~_small engines-motorcycles, stationary power 
t 159Urces, etc.-should quickly be required. These 
! would all contribute to the goal of cleaner air. The , 
!ifact that federal standards can't be met by 1975 in ' 
~:no way reduces the value of those standards or the 
:':'Ul'iency for achieving them, nor does it lessen the 
:,fmperativ.e to do everything that must be done to 
;~JmP.i'oYe California's air quality.. . . . . 

rJiHIBIT n: ( o 
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Ti lt· I . : .1 1 ' : • t \.".;, ,:-· 1\ill finioh p ttch-

,, ·:. tv . · ~ .' ,· l. . : .. • .•>:l to c'; rne tn 1 h~ r ..-·:"· 
\ ·,,' ol ~ . t ' n. , ·· · · :.·.' !1. in >~ 1 Hllt~ ('(·1:-· · .. ·· ~ 1 '\.~i) i.-I, 

.. : C;t! ; : ,, · : 'l' · i.;!J i.•; rn·inHl i·iJ ~· a tri
il1 _ .! , ~ I• ) i !i . :, ·, iJ I ; .· . ~l'l" or th: .. fi'C C'\\ - ~t~: 

r,. :·eu: L hH ' :: ·· . . ' •.: [ :) •.Tt! n!'f ::11! ass:ttilt s 011 

::1 ·. c: :1 s t:" it · J :.r:•.i ;' l'P l l'r~Ptl~·lef t no''~
; ,_. ·:1<• ti\'t.' i•ll1 t.·,:,, i· .·l't\-l,uiltrcstt·urturin·.:: 
r·; ti 1• ' ,:::1 : ~ t;.·;. "j'lH~ bill 11·i!l M.ld an tmm:·l
''1; 11!' :· : 1~·~ 1::i ' 'rm a . I'Hr to the Cl!:~t of 
~-· ~- nli:: ·.• ::; ,J d': .-.:1 ft,l'i . T.~ ul the citif'e r;,; 
~; 1 ' ~: , , '' ' I :ni-l:~·. •! 'tl :i . .; j.:; thr onJ~· .e:::: me 
~n 1•.11\ ii'' ;, . I !~'• i -:s ;t:: :ttlihority th :m the 
,<· •it·;:::! ' , t i:: .'·.·· ·" ''l:ii'>!y Tt·anspc•rtation 
Cc.J l l ll l i lll'l'. 

l.··.;t i l ;.· !·,.· . S•·u:J,(•rn C;!]ilr•t·ni:t 
~ - · · ·· ·, :· · ,~:;.~· 1 . ..: : ,:·, : ·, ~ ·<; c,·. \'."P h :1~ t cn 1o c·\~-

~ ~; lJ ,;, ; t: : · ~ .'-:; '!o f !hi<:{.'!\\ !11 t1J !<; P.l'Pil 

·,·. ; 1: ,; ! ., . , ••.. _ · ·~ · . Titc <·ount~··s nnnwd 
;> ;·r- , , ill; :· ·· ~ J:', ll1illion . The RRni ,·i 
T ·: l l1 :' ill•t..;t:·i :; .,, iiJII,C' thi,;; ft) kcri~ the 

'<.' Ill '·:~ .. ; .· .< :i ·.: OP'. ' J':ding l':ithcnt a 
i·. , ··.' illc: r·· : ,,, C''' :" r r:r]u .. ·j l '.>ll in sen·kc .. \nd 
! ~ · ·: t· ~ I. , ! ~ J.•~ 'C'!l'·U·: h }•.•It 0\'t'l' tO ;;;,p]\• 

:1:~·'Iin~1L frd •· r;• l nn t c hin~ fi.tnds for 1;1or.e 
moderni :~:1J,>Il cf the bu ~~ flec:t. 

ln oth C' r wo r· ' ,:.the bill 1vill Jet Los .-\n
:,: .•lc.:; Crl t 1nt,·'s 1 ··J:' '-' it .;:,:~1''111 ;;;tnnd still. ln 
thi<: day :11Jd a.: c.f t i · •dinin~ public tran.-:
pnrta I ion. l1r., ·,., ,, •'l', 11 1:1 t \'IOUld be b·:>t 1 rr 
tlti-111 m nsl ~ : :: .• tt: ;,·;;; an~ d•;i n::;. 

Today lli<.'rl· <ll'l' 1,.->ll RTD bu,.:cs !'li li· 

nin;::- ou•r 2,700 mil.-~ pf frt'<'\\·ays and ci t~· 
!'tn•el.s 11·hcrr :1 ha ll' c·t'nltll '\' U"'O t.hco Bir
P.cd Cars of I hf' l'acifie Fit•::t ri7~ ran OH'~ 
J.Hil mil<'.:; p( tr<,d;:. TiH' bn~ S\~ tf'r:-1 
touehl's l111' liws of about Plll'·firth ~f thC' 
<·ount/ s <Jd ttlls. Thf' re~t prefer to mo,·e 
around on tlw :1\)~' milL's of frce\\ '<t\' th at 
110w run t l1rouo:;h Lo:,; An:~<'h$, Orange and 
\' E'n tura Cot m 1 i •,'"· 

1f I hPn· i..; :111~· dnul> t I hal :~out hem C<1li
fnl'lliCl i·-~ l:nliJ~-:::: tu pro,·idt.' a good ft ·an,;it 
s,,·s tem, tiw douiJI. is not matched by se· 

r~ 'l 1 \. ; .r-~l t1 ,. r . .. " .J'l.. '- .._. . .JJI..v 

r"l • 
··, .... . - l " 1"' . ·t : ~ . J it ....... ' . 

-'~ .. "- (~ ..... "- '.;:. L 

rious study of ol1-:·~· ,~; l ti·. ,- , . Th.., ,.o , ~:!·,· : !_ . 

mcnt to tht• fn•e\1' <:1 :-· b C•\· •· :·•.•:]·:·•:;:·. ;,, ._. _ -l :~. 

new stn te higlnl'a :.· hi·. l,;.: ; i,: :<:::: n,i !Jir :-;. 
about half state ~ r: ~ ! ;: .\ ;·(:•.•:::· :· ·. ~ · ' :··•ut l: :;' f 
fedet-ct l funds. 

As en:!r~· motori:>t kncA·'"· there !sa ::: r,·
tm-cenl sL,tc <:111d fnni'·C('nt frderc.J t2s <:· n 
ea ch gallo!J of fuel. The state fund r un • :.:; 
almost ~.; .wo million ei _\· ('<!!'. All of i < :: '"- ' : •) 

roads and road-rt>J,n,•d n>L'a rch. E\-C!' \ ,., . 

fort to t ap thl' 1\ md . even io t· :-u ~ :1 ;·i.::·• . 
eo us cau~es as ~mo:; t ontml o;· 1 :·;n;.< '· 
developmenl, hils h·en r·~.iceted citlv·;· ·, :· 
th e> \·oters or the k;i,.;Ja 1ors. 

So lhe .ragg~d f,)l'< '<'s ('f r ap;ri t r: ·:!..:i• 
hn' e bc('n reduced io p rd ~·: ;,- i!l::; t lh' iii t c·[ 

the possib le. 

t:nder thi.~ nl?n- l d \1', :! ;" ,; li:l 1.e 1'. '1•.t!ti :1: >· 

ply til ·~ !':lie.; tax to ~>:C• · : i nr' \'. i·,;,_-:, !. ::·~ 
hr-cn (''\C'Ill]t i. lH~Ci:l ll :'i? i1 •: ~• .~ a L··?T:l\ ~.;· . ;·. 
i;:.c: ;:n enormuu;:: t:-1...: h·. 1i•:n . Th.~· .::, : i"· 
~:atr s:d cs 1<' :\ w(>Ul·l be d i\ i d~YI e>:l ~~ ! ~ i '' \ \' 
fonnul ;t: lt would ~iii ! 1 · · ·-~ d y; _ b:tl !>:? 

.q<:te i lsclf would i\ rcp ;; :.: .J' , i :!~\ · ~ <·d ,O>f 
~ ~-;., local govern:11en: ~ I\ ou!ri t·)' :(.· i. 
ll/4 c;, in~tead of 1r;. <:nd the e\t•·n J .J·' , 
would ~o tn transit. to s -:1-·: .!llr-d r;,:-.:J 1?':." :
sit when~ it cxi~ts in on .'· t·0rm or. ;; li (lt:>·· r 

in mo:-r! pc.pulous c·Jun'i•: ' . to rc ·:·.1 '- " :' · 
~truction in rul'al co•l <Jl :: ~ ··x l~ crf th ere i.:; 
no tnmsportati0n s~·,.;tern '•J h~'l p . 

Once this nt~\\· I Hs i.' \IT i 1 1 t'll :nto ti l·~ 
br:.oks it will I)(' h;q·d : ,J r·;'""''· l }ut ,,., . 

would rather· accr ':: t th;.- r isk t h:!r• thi: 
hardsltip of uoin,;: n~~ili1o.; <<L tl:i s c: :;;c. 

In thi~ J'('gion ai• ,:w. :h· con, c·••t: ·•,;.-.. ,; 
would be i'erious. \\\· ;: rc tulcl 1_1\' t1H' l!TD 
that they would be fnrced ;o rai~,. f~1 : · p~~ "'" 
;10'(, and cut service IJy ~ ::i · r and :J l't'bahl~· 
end up ineligible f •ll' tl~ <' f·.cle ra l n;:ttch;r~~ 
rund programs.l\Ia rc:; i:1ai as the I:TD m~t \· 
ht> to the future of real rapid lrart sil i;1 
Southern . Califomia. it nt· ,·erthc>.:ss prn
vit.les an essentiill ho!din~ ,,per<ninn ''· hich 
\\'OHid he critically hat•di ,-::•rperl :r i; d( :f' s 

nnt continue to bP ~ub~ i rl ;r. t' d wh:!,, tl H• ;e
gion thinks of a bctlt'i' ;;cdution. 

!"J(Rre,r ., 6 , 
fAGS u./'f u 
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