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INTRODUCTION

FACTUAL BACKGROUND

THE LEGISLATURE HAS A DUTY TO CONSIDER
ALLOCATING GAS TAX FUNDS FOR MASS TRANSIT

A.

C.

The Legislature Presently Refuses to
Consider Using Funds Subject to
Article XXVI For Any Purpose Other
Than Roads Designed For Automobliles,
Trucks and Buses.

The Leg;slature s Interpretation of
the Phrase "For Highway Purposes" in
Article XXVI 1is Invalid.

1. Article XXVI adopted the pre-
vailing definition of "highway."

2. The "existing law" at the time
Article XXVI was adopted defined
a highway as any public way.

3. The Leagislature itself has used
"highway" in the broad sense re-
quired by Long Beach v. Payne.

4. The purpose of Article XXVI was
to prevent diversion of fuel tax
and other motor vehicle taxes
from transportation needs to the
state general fund.

5. This Court has consistently
reaffirmed its broad
definition of "highway."

Summary and Conclusion

THE CALIFORNIA HIGHWAY COMMISSION HAS A
DUTY TO CONSIDER ADOPTING RAPID TRANSIT
AND ALTERNATIVE TRANSPORTATION SYSTEMS
AS STATE HIGHWAYS
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VI.

A. Introduction: The Statutory Framework

B. The Streets and Highways Code
Incorporates the Payne Definition of
Highway.

1. The word "highway" in the 1935
Streets and Highways Code was
carried over from the 1923
Vehicle Act.

2. The definition of "highway" has
remained the same through succeeding
amendments to the Streets and
Highways Code.

C. The Commission is Violating the Command
of Streets and Highways Code §75.7 in
Failing to Consider Adopting Rapid
Transit Systems as State Highways.

D. Summary and Conclusion

THE ATTORNEY GENERAL'S OPINION ON WHICH
RESPONDENTS PURPORT TO RELY FOR THEIR
REFUSAL TO CONSIDER MASS RAPID TRANSIT
AS A HIGHWAY PURPOSE IGNORES APPLICABLE
CASE LAW, BUT ITS LOGIC SUPPORTS
PETITIONERS

A. The Attorney General's Opinion
Has No Basis in California Law.

B. The Attorney General's Conclusion that
Bicycle Lanes or Trails May Serve a
"Highway Purpose” is Equally Applicable
to Mass Rapid Transit Systems.

THE WRIT OF MANDATE IS THE APPROPRIATE REMEDY
TO COMPEL RESPONDENTS TO CONSIDER REQUESTS
FOR MONEYS GOVERNED BY ARTICLE XXVI TO BE
USED FOR DEVELOPMENT OF MASS RAPID TRANSIT
AND OTHER PUBLIC WAYS OPEN TO PUBLIC USE

A. Respondents have a Clear, Present
Duty to Consider Requests for Moneys
Governed by Article XXVI to be Used
to Develop Any Public Way Open to
Public Use Including Mass Rapid
Transit and Other Alternative
Transportation Systems.

B. Petitioners by This Action Seek to
Procure Performance of a Public Duty
in Which They Have a Beneficial Interest.
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C. This Petition is Timely Because
Respondents Have Shown That Any
Demand to Perform Their Duties
Under Article XXVI Would be Refused.

D. Petitioners Have No Plain, Speedy
and Adequate Remedy in the Ordinarv
Course of the Law.

THIS PETITION PRESENTS A COMPELLING CASE FOR
THIS COURT TO EXERCISE ORIGINAL JURISDICTION
BECAUSE THE ISSUES PRESENTED ARE OF THE
GREATEST PUBLIC IMPORTANCE AND MUST BE
RESOLVED PROMPTLY
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IN THE

SUPREME COURT OF THE STATE OF CALII'ORNIA

THOMAS BRADLEY, Mayor of the City of Los )
Angeles; EDMUND D. EDELMAN, a Councilman )
in the City of Los Angeles; CITY OF )
RIVERSIDE, a municipal corporation,

Petitioners, NO.

V.

N Nt St

CALIFFORNIA HIGHWAY COMMISSION; CALIFORNIA) PETITION FOR A
STATE LEGISLATURE; CALIFORNIA DEPARTMENT ) WRIT OF MANDATE
OF TRANSPORTATION; JAMES A. MOE, in his )
official capacity as Director of Califor-)

. nia Department of Transportation; CALI-

)
FORNIA STATE TRANSPORTATION BOARD; )
HOUSTON I. FLOURNOY, in his official )
capacity as California State Controller, )
)
)
)

Respondents.

TO THE HONORABLE JUSTICE DONALD RICHARD WRIGHT, CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES:

Petitioners Thomas Bradley, Mayor of the City of Los
Angeles, Edmund D. Edelman, a Councilman in the City of Los
Angeles, and the City of Riverside, petition the Honorable Chief
Justice Donald Richard Wright and the Associate Justices of the
Supreme Court of the State of California for a writ of mandate
directed to respondents California Highway Commission; California
State Legislature; California Department of Transportation;
James A. Moe in his official capacity as Director of California
Department of Transportation; California State Transportation
Board; Houston I. Flournoy in his official capacity as California
State Controller (hereinafter "respondents"), and each of them.
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This action seeks a writ of mandate directing respon-
dents to consider requests for funds governed by Article XXVI,
§§1,2 of the California Constitution (hereinafter "Article XXVI"),
by interested county and city governmental entities and to make
said funds available in appropriate cases for use in the develop-
ment and maintenance of mass rapid transit and other alternative
transportation systems. Respondents have refused to make funds
governed by Article XXVI available to county and city govern-
mental entities for any use other than the building and
maintenance of streets, roads and freeways designed to carry
motor vehicles (cars, trucks and buses) and structures directly
incident thereto. They have taken the position that the language
and purpose of Article XXVI prohibits the use of these funds
for any purpose other than the development of such streets,
roads, freeways or structures directly incident thereto. Exhibits
"4" and "5" hereto. Petitioners contend that such a restricted
interpretation of the meaning and purpose of Article XXVI is
erroneous, and that Article XXVI in fact contemplates the use
of moneys from gas taxes and vehicle registration fees for the
development and maintenance of any public thoroughfare open to
public use, including mass rapid transit and other alternative
transportation systems.

Respondents possess the duty and the authority under
Article XXVI to consider requests by cities and counties for the
use of these moneys for development of any public thoroughfare
open to public use, including mass rapid transit and other

alternative transportation systems, and to make said funds
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available in appropriate cases, which authority they refuse to
exercise and which duty they refuse to perform. The failure of
respondents to fulfill this duty has retarded the development
of mass rapid transit and other alternative transportation

systems designed to alleviate problems of air pollution, traffic

~congestion and urban sprawl and to reduce the amount of energy

consumed by transportation and therefore to help alleviate the
cnergy problems now faced by this county and is now seriously

hindering efforts of petitioner City of Riverside, the City of
r.os Angeles and other cities to comply with the dictates of the

Clean Air Act of 1970, 42 U.S.C. §1857.

IIT

This action is properly brought in the California
Supreme Court as a matter of original jurisdiction because the
issue presented is of great public importance and concern and
must be quickly resolved. Solutions to the problems of urban
transportation vitally affect the public interest. At this
time, city and county government entities are in urgent need of
sources of funds for the development of mass rapid transit and
other alternative transportation systems. The Clean Air Act of
1970, 42 U.S.C. §1857, requires that by 1977, the healthful air
quality levels mandated by that Act must be achieved. Pursuant
thereto, the United States Environmental Protection Agency
(hereinafter "EPA") has proposed and will adopt regulations
that require automobile traffic in the South Coast Air Quality
Control Basin (in which all petitioners reside) to be reduced by up

to 90%. A variety of measures, including reservation of freeway

===
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lanes for mass transit and carpools, reduction in parking
spaces, and rationing of gas to distributors within the region
will be required to make these proposals work. lowever, EPA
has pointed out that the statutory mandate cannot be achieved
unless alternative public transit systems are made available
without delay. 38 Fed. Reg. 17683 (July 2, 1973).

Air pollution and transportation problems have reached
crisis proportions. On July 26, 1973, for example, the EPA
asked all federal offices in Los Angeles, San Bernardino and
Riverside counties voluntarily to close for the day in order to
prevent air pollution from reaching even more dangerous levels.
The design and construction and maintenance of mass rapid transit
systems is a lengthy process which must begin now if solutions
to this crisis are to be found. However, the large sums of
money needed for such systems are difficult to secure. Funds
which at this moment should be available for use by cities and
counties to solve their pollution and transportation problems,
are being withheld by respondents because of their misinterpre-
tation of Article XXVI. Petitioners ask this Court to issue
its writ of mandate requiring respondents to consider requests
for the use of moneys governed by Article XXVI in the develop-
ment of alternative transportation systems, including mass rapid
transit, and to allocate moneys governed by Article XXVI for such
purposes in all appropriate cases, and to inform all county and
city governmental entities throughout the state by public
announcement that all such requests will be considered on their
merits.

f7
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Petitioner THOMAS BRADLEY, Mayor of the City of Los
Anqgeles, has long been vitally interested in the creation of a
mass rapid transit system in the Los Angeles area. He mas made
the development of such a transportation system for the South
Coast Basin an item of highest priority in his administration.
Without access to funds governed by Article XXVI, his efforts,
as both a city official and a citizen, to secure a solution to
Los Angeles' pollution and transportation problems will be im-
paired. He is thus adversely affected by respondents' failure
to perform their official duty. He testified before the EPA
on March 6, 1973, that the development of a mass rapid transit
system is necessary if the City of Los Angeles is to comply with
the demands imposed on it by the Clean Air Act, and stated that
without funds from gas taxes and vehicle registration fees, the

City will find it impossible to timely develop such a system.

IV

Pctitioner EDMUND D. EDELMAN has been a City Council-
man in thé City of Los Angeles since 1965 and has consistently
advocated development of a balanced transportation system,
including mass rapid transit, for the City. Respondents' un-
lawful restrictions on the use of funds governed by Article XXVI
impair his ability as both a citizen and a city official to
foster the development of such transportation and, thus, he is
adversely affected by respondents' failure to fulfill their

duty. As an individual citizen and resident of Los Angeles who

lives in the Western part of Los Angeles and commutes approximatelj
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10 miles each way to work in downtown Los Angeles, he would
benefit directly from the issuance of the writ of mandate in
this case by using any mass rapid transit system that may be

constructed and maintained out of funds governed by Article XXVI.

v

Petitioner CITY OF RIVERSIDE (hereinafter "Riverside")
is a charter city with a population of approximately 150,000.
Riverside is authorized to receive funds governed by Article
XXVl for whatever lawful purposes said funds may be used. Cal.
Str. & H. Code §2106. The City of Riverside has a critical
air pollution problem. Air pollution levels in Riverside ex-
ceeded standards set by the United States Environmental Protec-
tion Agency pursuant to the Clean Air Act, 42 U.S.C. §1857, on
more than 250 days in 1972. Professor Ralph d'Arge of the Depart-
ment of Economics of the University of California at Riverside
estimates annual cost of automobile-generated pollution to resi-
dents of Riverside is about $8 million, primarily attributable

to added medical expenses and decreased property values. Costs

of Air Pollution, Unpublished Report, August, 1972. The City's

Environmental Quality Commission has reported that automobile
pollution is linked to increasing prevalence of heart and respira-
tory diseases, ihcluding emphysema and bronchitis, in Riverside.
Mcdical authorities have testified that a public health crisis
caused by air pollution exists in Riverside and patients with
chronic heart and lung ailments are being urged to leave the

arca. See Affidavit of Gerschen L. Schaeffer on file in the

U.S. District Court for the Central District of California, Civ.
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No. 72-2122-IH, Riverside v. Ruckelshaus. In order to comply

with federal air pollution standards, Riverside is now seeking
alternative modes of transportation to replace the private
automobile and wishes to use funds governed by Article XXV1
for the purpose of expanding its public transportation system.
Riverside is consequently particularly anxious to obtain funds
governed by Article XXVI for purposes of constructing and
maintaining a balanced transportation system including mass
transit and intends to seek said funds for those purposes upon
this Court's issuance of its writ of mandate in this case.
Furthermore, Riverside is vitally concerned that other cities
and counties in the South Coast Air Basin be able to develop
mass rapid transit and balanced transportation systems because
Riverside's air pollution and traffic problems are directly

affected by those in the other cities and counties in the basin.

VI
Respondent CALIFORNIA HIGHWAY COMMISSION has the
power to select, adopt, and determine the location for state
highways on routes authorized by law; and to allocate, from the
funds available therefor, moneys for the construction, improvement

or maintenance of state highways. Cal. Str.& H. Code §75.

VII
Respondent CALIFORNIA STATE LEGISLATURE has the
power to "appropriate such moneys and to provide the manner of
their expenditure by the State, counties, cities and counties,

or cities for the purposes specified" by Article XXVI, and "to
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enact legislation not in conflict with this article." Cal. Cons:.
Art. XXVI, §3. The Legislature adopts and abolishes routcs

for the State Highway System. Cal. Str. & H. Code §§300-653.

VIII

Respondents CALIFORNIA DEPARTMENT OI' TRANSPORTATION;
JAMES A. MOE, in his official capacity as Director of the
Department of Transportation; CALIFORNIA STATE TRANSPORTATION
BOARD; and HOUSTON I. FLOURNOY, in his official capacity as
California State Controller, are sued as necessary parties to
this action because their several duties include administration
of funds governed by Article XXVI:

A. The CALIFORNIA DEPARTMENT OF TRANSPORTATION is
authorized and directed to lay out and construct all state
highways between the termini designated by law and on the location
as determined by the California Highway Commission. Cal. Str. &
H. Code §90.

B. JAMES A. MOE, in his official capacity as Director
of the California Department of Transportation, serves as chief
administrative officer of the California Highway Commission. Cal.
Str. & H. Code §70.

C. The CALIFORNIA STATE TRANSPORTATION BOARD has the
duty to advise the Legislature in formulating and evaluating
state policy and plans for transportation programs within the
State. It has the specific duty to request and review reports
pertaining to public financial participation in transportation
development, planning, construction and operation. Cal. Gov.

Code §§1390.2-1390.6.
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D. HOUSTON I. FLOURNOY, in his official capacity
as California State Controller, has the duty to apportion the
moneys in the State Highway Account, including funds controlled

by Article XXVI, on a monthly basis. Cal. Str. & H. Code §2103.

FIRST CAUSE OF ACTION

IX
Pursuant to Article XXVI, respondent California State
Legislature has the authority and the duty to consider requests
for funds governed by Article XXVI for use in the development
and maintenance ot any public way open to public use, including
mass rapid transit and alternative transportation systems and
to make those funds available for such purposes in all appropriate

cases.

X
The law demands that respondent California State
Legislature consider requests from cities and counties for funds
governed by Article XXVI for use in the development of any public
way open to public use, including mass rapid transit, and make

those funds available for such purposes in all appropriate cases.

X1
Respondent California State Legislature has failed
to perform its duty and exercise the authority vested in it
pursuant to Article XXVI in that it has refused to consider any

requests for and has refused to appropriate moneys governed by
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Article XXVI for mass transit and alternative transportation
systems. Respondent California State Legislature will continuc
to refuse to consider appropriation of funds governed by Article
XXVl to highway purposes (such as mass transit and alternative
transportation systems) other than construction and maintenance
of roads adapted for automobiles unless this Court orders it

to do otherwise.

XII

Demand on respondent California State Legislature to
perform its duty and exercise its authority under Article XXVI
would be futile because said respondent has shown by its conduct
and public statements that any such demand would be refused. It
has interpreted and continues to interpret Article XXVI erro-
neously to prohibit use of monies governed thereby for any
purpose other than the construction and maintenance of streets,
roads and freeways designed to carry motor vehicles and structures

directly incident thereto.

XIIT

Petitioners have no plain, speedy, adequate remedy in
the ordinary course of law. Unless a writ of mandate issues to
compel respondents to perform their duties, said duties will
remain unperformed, the meaning and purpose of Article XXVI will
continue to be erroneously interpreted, and cities and counties,
including Riverside and the City of Los Angeles, will be left
without funds for urban transportation systems including mass

rapid transit which they should be receiving now. The problem

-10-
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is an urgent one that requires an immediate resolution.

SECOND CAUSE OF ACTION

XIV
Pursuant to Article XXVI and Cal. Str. & H. Code §75,
respondent California Highway Commission has the authority and
the duty to consider requests to select, adopt and determine
the location of mass rapid transit and alternative transpor-
tation systems as state highways and to allocate said funds for

such highway purpoées in appropriate cases.

XV
The law demands that respondent California Highwav
Commission consider requests to select, adopt and determine
the location of mass rapid transit and alternative transpor-
tation systems as state highways and to allocate said funds

for such highway purposes in appropriate cases.

XVI

Respondent California Highway Commission has failed
to perform its duty and exercise the authority vested in it
pursuant to Article XXVI and Str. & H. Code §75 in that it
has refused to consider any requests for and has refused to
allocate moneys governed by Article XXVI for mass transit
and alternative transportation systems. Respondent Califor-
nia Hicghwav Commission will continue to refuse to consider

allocation of funds governed by Article XXVI to hiaghway

-11-
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purposes other than construction and maintenance of roads

adapted for automobiles unless this Court orders it to do

otherwise.

XVII

Demand on respondent California Highway Commission
to perform its duty and exercise its authority under Article
XXVI and Str. & H. Code §75 would be futile because said res-
pondent has shown by its conduct and public statements that
any such demand would be refused. It has internreted and
continues to interpret Article XXVI and Str. & H. Code §75
erroneously to prohibit the use of moneys governed thereby
for any purpose other than the construction and maintenance

of roads adapted for automobiles.

XVIII

Petitioners repeat and incorporate herein by reference

each and every allegation contained in paragraph XIII hereinabove.

WHEREFORE, petitioners and each of them pray:

l. That this Court issue its alternative writ of
mandate directing respondents and each of them to consider all
requests for and make available in all appropriate cases to city
and county governments, and to the State Department of Transpor-
tation, moneys governed by Article XXVI to be used in developing,
constructing and maintaining any public way for public use,
including mass rapid transit and other alternative transportation

systems and to inform all county and city governmental entities

-12-
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throughout the state by public announcement that all such
requests will be considered on their merits; or to show cause
before this Court at a specific time and place why they have
not done so;

2. That this Court issue its alternative writ of
mandate directing respondent California Highway Commission to
perform its duty under Str. & H. Code §75 to select, adopt and
determine the location of mass rapid transit and alternative
transportation systems as state highways and to allocate
governeg by Article XXVI for mass rapid transit and alternative.
transportation systems in appropriate cases.

3; That, on the hearing of this Petition for Writ
of Mandate and return thereto, if any, this Court issue its
peremptory writ of mandate directing that those matters listed
in paragraphs 1 and 2 above be done as quickly as possible;

4. For attorneys' fees, costs of this proceeding

and such other and further relief as this Court may deem proper.

Dated: Respectfully submitted,

BRENT N. RUSHFORTH
MARY D. NICHOLS
CARLYLE W. HALL, JR.
A. THOMAS HUNT

* JOHN R. PHILLIPS
FREDRIC P. SUTHERLAND

- ‘szf A P A,

Brent N.r Rushforth

v /Mary‘D.(ﬁichBls

Attorneys for Petitioners

-13-
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VERIFICATION

STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES )

THOMAS BRADLEY, being first duly sworn,'deposes and
says: ‘

I am Thomas Bradley, Mayor of the City of Los Angeles
and Petitioner in the above-entitled action. I have read the
foregoing PETITION FOR A WRIT OF MANDATE and'know'the contents
thereof; and the same is true of my knowledge, except as to the
matters and things which are therein stated upon information and
belief, and as to those matters and things I believe them to be

true.

/’

> 7
(P Pt

THOMAS BRADLEY

Subscribed and sworn to before me ///

oy A L
this 27 = day of July, 1973.

Z[VL Lok // Lo K“" LA

Notary Public
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My Commicsron Exgires Feb, 7, 1977 8
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IN THE

SUPREME COURT OF THE STATE OF CALIFORNIA

THOMAS BRADLEY, Mayor of the
City of Los Angeles, et al.,

AUTHORITIES IN SUPPORT
OF PETITION FOR A WRIT
OF MANDATE

Petitioners,
V.
CALIFORNIA HIGHWAY COMMISSION, et al.,

Respondents,

Nl N N i N S Nt P at s

I
INTRODUCTION

This is an action to compel respondents to consider
mass rapid transit as a "highway purpose" within the meaning
of Article XXVI of the California Constitution (hereinafter
"Article XXVI"). It is based primarily on the proposition
that the word "highway", as interpreted at the time of the
adoption of Article XXVI, includes mass rapid transit and
transportation systems - other than roads for automo-
biles. Indeed, the definition of the word highway was so
ageneral and broad at the time of the adoption of Article XXVI
that it included any public way opeﬁ to public use. City of

Long Beach v. Payne, 3 Cal. 2d 184 (1935).

Notwithstanding this very broad meaning of the word

highway adopted in Article XXVI, respondents refuse to act as if

"highway" means anything other than a road for automobile travel.

The resulting failure to finance and develop a balanced trans-

portation system has been the primary cause of the increase in

MEMORANDUM OF POINTS AND
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air pollution to extremely dangerous levels, presenting severe
health problems to residents of the South Coast Air Rasin'and
other urban areas of the state. Los Andeles and Riverside arve
consequently incapable of complying with the requirements of the
Clean Air Act of 1970 unless and until a balanced transportation
system including mass rapid transit is developed. If the
requlations promulgated by the United States Environmental
Protection Agency (hereinafter "EPA") pursuant to the Clean Air
Act, which require a reduction of 90% in automobile traffic in
Los Angeles by 1977, are enforced in the absence of a balanced
transportation system, the result will be economic disaster.

The issue presented by this petition is therefore of great public

importance and urgency.

II
FACTUAL BACKGROUND

The cities and counties of the South Coast Air Basin
are faced with critical problems of air pollution which present
a serious danger to the health and welfare of all the residents
of that area. Air pollution levels in Riverside exceeded stan-
dards set by the United States Environmental Protection Agency
pursuant to the Clean Air Act, 42 U.S.C. §1857, on more than
250 days in 1972. Professor Ralph d'Arge of the Department of
Economics of the University of California at Riverside estimates
that the annual cost of automobile-generated pollution to resi-
dents of Riverside is about $8 million, primarily attributable

to added medical expenses and decreased property values. Costs

of Air Pollution,Unpublished Report, August, 1972. The City's
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Environmental Quality Commission has reported that automobile
pollution is linked to increasing prevalence of heart and
regspiratory diseases, including emphysema and bronchitis, in
Riverside. Medical authorities have testified that a public healtL
crisis caused by air pollution exists in Riverside and patients
with chronic heart and lunag ailments are being urged to leave
the area. See Affidavit of Gerschen L. Schaeffer on file in
the U.S. District Court for the Central District of California,

Civ. No. 72-2122-IH, Riverside v. Ruckelshaus.

Pollution levels in Los Angeles exceeded the national
health standards promulgated by EPA on 288 days in 1970. Even
assuming that all new cars meet strict emission control require-
ments by 1976, and all used cars are equipped with the best known
smog control devices, the national standard for oxidants will
be exceeded 102 days per year in 1977. Environmental Protection

Agency, Technical Support Document for the Metropolitan Los

Angeles Intrastate Air Quality Control Region (January 15, 1973) 1.

The automobile is the prime mover behind this air
pollution. Automobiles generate the major share of 4 out of 5
pollutants which have bheen declared harmful to human health by
the U.S. Environmental Protection Agency: photochemical oxidants,
oxides of nitrogen, carbon monoxide, and particulate matter.

See 40 C.F.R. §§550.6-50.11.

In the Los Angeles Air Quality Control Reagion, which
includes the City of Riverside, as well as Orange and Ventura
counties and portions of San Bernardino and Santa Barbara counties|,
there were more than 6 million registered motor vehicles for

a total population of 9.7 million. While population is exvected
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to grow 10.4% in the period from 1970 to 1977, the number of
vehicle miles travelled in this region is expected to rise by

22.2% based on current projections. TRW, Inc. Prediction of

the Effects of Transportation Controls on Air Quality in Major

Metropolitan Areas (1972) (Distributed by National Technical

Information Service, U.S. Department of Commerce).

The EPA has established air quality standards pursuant
to the Clean Air Act amendments of 1970, 42 U.S.C. §1857, under
which states are required to take all measures necessary to
assure attainment of healthful air by 19?7. The Act mandates
the Administrator of the EPA to establish standards for each
air pollutant which "in his judgment has an adverse effect on
public welfare," 42 U.S.C. §1857c-3, based on "the latest
scientific knowledge useful in indicating the kind and extent
of all identifiable effects on public health or welfare which
may be expected from the presence of such pollutant in the
ambient air." Id. The Act also requires manufacturers of motor
vehicles to reduce emissions of photochemical oxidants and
oxides of nitrogen by 90% of their 1970 levels no later than
1976 and 1977, respectively.

In order for the Los Angeles area to reach the ambient

air quality standards by the statutory deadline, the Administrator

[under a federal court injunction obtained by petitioner City

of Riverside and others, Riverside v. Ruckelshaus, F. Supp.

, 4 E.R.C. 1728 (D.C. Cal. 1972)] has had to propose that

automobile use be reduced by as much as 90%, through limitations
on gasoline sales, setting aside freeway lanes for buses, de-

creasing the number of parking spaces available, and other
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means. 37 Fed. Rea. 17683 (July 2, 1973).

As dragtic as these proposals sound, they were clearly
contemplated by the framers of the 1970 amendments to the Clean
Air Act. The Report of the Senate Public Works Committee which
accompanied the amendments through both houses of Congress, noted
"As much as 75% of the traffic may have to be restricted if
health standards are to be achieved within the time required by
this bill." The report further warned that "Construction of
urban highways and freeways may be required to take second place
to rapid and mass transit and other public transportation systems.
S. Rep. No. 91-1196, 91st Cong., 2nd Sess. at 2.

- The need for mass transit in the Los Angeles area as a
means to reduce air pollution was underscored by EPA Acting
Administrator Robert W. Fri on June 22, in remarks announcing
his proposed transportation plan. "The development of large-
scale mass transit facilities in the Los Angeles area is essential
to any effort to reduce automotive pollution through restrictions
on vehicle use....The Agency...actively encourages the immediate
and large-scale purchase of additional public transportation
facilities, most specifically including additional buses and
an increased examination of the feasibility of rail transit."”

38 Fed. Reg. 17683,

It is obvious that implementation of the EPA's plan
to reduce private automobile use by 90% in the Los Angeles area
would be practically impossible without the presence of a
balanced transportation system including mass transit. And yet
the EPA's plan is necessary if the Los Angeles area is to achieve

the healthful air standards mandated by the Clean Air Act of 1970.

-

\J

i
|




(e}

W 0 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
23

So the Los Angeles area is faced with three alternatives:

(1) to continue to rely on the private automobile as virtuall#
the sole means of transportation and therefore ensure that the
standards of the Clean Air Act cannot be achieved (this presumes
that the law will not be enforced); (2) to reduce automobile °
traffic drastically in the ahsence of an alternative balanced
transportation system and thus invite economic chaos caused,

for example, by people not being able to travel to work. (Such
chaos is no longer imaginary: on Thursday, July 26, 1973, the
EPA requested all federal offices in the Los Angeles air quality
control area voluntarily to close their offices because of the

expected heavy smog. Some 25,000 federal officials remained at

~home that day. Los Angeles Times, July 27, 1973, p. 1l); or

(3) to develop a balanced transportation system including mass

rapid transit. The unacceptability of the first two alternatives

dramatizes the importance of the third.

The urgent problems of air pollution and the danger
it presents to the health and welfare of the citizens of the
Los Angeles Air Quality Control Region (and indeed every major
urban area in California) are not the only adverse results
of the failure to develop a balanced transportation system. The
indirect costs, environmental damage and social disruption
which have resulted from the failure to develop such a balanced
transportation system include the following:

Traffic congestion: Construction of new freeways

generates new automobile travel. This familiar phenomenon has
come to be known as the "freeway effect":

"The freeway effect (growth breeds growth)

-6-
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occurred in California as a result of the con-
struction of improved, limited-access roadways.
These roads were intended to relieve traffic
congestion. They caused, instead, increased
use of the available roadways, and the people
changed their 1living habits to suit their
convenience." Inman, D.L. and Brush, B.M.,
"The Coastal Challenge," Science, Vol. 181 No. 4094, p. 31
(July 6, 1973).
TRW, Inc. estimates that the I-105 (Century) Freeway in Los
Angeles, which respondents plan to construct before 1977, will
generate 26% additional new traffic per year in the LA Basin
by its mere presence. In contrast, the "normal” rate of traffic
growth in Los Angeles is 3.7%. City of Los Angeles, Department

of Traffic, Cordon Count: Downtown Los Angeles May 1970 at 21,

35.

Construction of new freeways or increasing the automobile
capacity of existing freeways has the long-run effect of
increasing traffic because so long as capacity remains fairly
stable there is a constant state of congestion during peak

driving hours. See Bureau of Public Roads, Highway Capacity

Manual (1969). This congestion creates an impediment to addi-
tional travel but does not eliminate the latent demand for

more trips. When a new freeway opens up the pent-up demand is
unleashed; within a matter of two to four years the additional
traffic capacity is used up, and congestion reigns again. Then,
of course, the highway engineers begin to plan a new freeway.

Institute of Public Administration, Evaluating Transportation

-7-
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Controls to Reduce Motor Vehicle Emissions in Major Metropolitan

Areas, March 16, 1972 (mimeographed) 3.19-3.22. This traffic-
inducing effect of road construction leads transportation experts
to the conclusion that only alternative transportation svystems
can break the vicious spiral. See, e.g., Note, "Litigating the

Freeway Revolt: Keith v. Volpe, " 2 Ecology L.O. 761, 763 (1972);

Robert A. Burco and David Curry, Future Transportation Systems:

Impacts on Urban Life and Form (Stanford Research Institute,

1968) .

Social Costs: It has been estimated that 20% of

American families do not drive automobiles. 1In Los Angeles, the

figure may be closer to 40%. Hearings Before the House of

Representatives Committee on Public Works, Subcommittee on

Transportation, March 20, 1973. They are especially the young,

the old, the poor, and the handicapped. Many are members of
racial minorities. The lack of adequate public transportation
seriously curtails the mobility of this substantial minority
and restricts their opportunities for employment, housina

and other social contacts. The McCone Commission report found
one of the primary causes of the 1965 Watts riots to be the
isolation of ghetto areas produced by the absence of effective

public transportation. Hearings before the Subcommittee on

- Executive Reorganization of the Senate Committee on Government

Operations, 89th Cong. 24 Sess. 893 (1966).

Urban sprawl and loss of open space: The sprawling

development of the Los Angeles area is a direct result of the
exclusive reliance on the freeway and the private automobile

for urban transportation. Along with urban sprawl comes the loss
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of open space. The Los Angeles area has less open space per
resident than any other metropolitan area in the countrv.
Sprawling development requires expensive public facilities and
services such as schools, sewer projects, police and fire pro-
tection to be furnished in outlying areas unprepared to provide
them. Furthermore, the automobile itself presents a serious
land use problem. Highway rights-of-way greatly exceed those
required for public transit. Parking space consumes a vast
share of the downtown business area -- in Los Angeles almost
60% of the downtown area is devoted to the automobile.

J. Robinson, Highways and Our Environment 79 (1971).

Housing and property taxes: Urban freeways cause the

displacement of large numbers of people and the destruction of
housing, usually of the scarce low and moderate price varietv.
In Los Angeles, for example, the proposed Century Freeway
(I-105), if completed, will displace approximately 21,000 people
and will result in the destruction of approximatelv 6,000
dwelling units, consistina almost entirely of low and moderate

price housing. Keith v. Volpe, 352 F.Supp. 1324 (C.D. Cal.

1972). Furthermore, urban freeways and streets greatly diminish
the tax base of financially hard-pressed cities, counties and
school districts. This results in hiagher taxes for the
remaining property taxpavers, and a substantial hidden subsidy
to the highway users.

Energy and Natural Resources: Overreliance on the

private automobile also contributes significantlyv to the
nation's energy and natural resources probhlems. Althouah the

causes remain in dispute, there is presently an apparent
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gasoline shortage in this country. Experts aaree that there is
a vital need to conserve energy and natural resources. Yet the
number of private automohiles and the gallons of gasoline con-

sumed in their engines continues to grow. TRW, Inc., Prediction

of the Effects of Transportation Controls on Air Quality in

Major Metropolitan Areas, supra. It is well known that mass

transit consumes far less enerqgy for urban transportation than
does transportation bv private automobile. One study shows
that mass transit uses far less than half the enerqgy ver

passenqger mile that the private automobile uses. Hirst, E.

and Herendeen, R., Total Energy Demand for Automobiles, Society

of Automotive Engineers, Inc. 1973, at p. 3. Another study
indicates that the private automobile may use as much as five
times the energy per passenger mile as does mass transit.

Grimer, D.P. and Lusczynski, K., "Lost Power" in Environment,

April 1972, p. 16. Furthermore, the indirect energy costs of
the freeway-automobile transportation system which include the
eneray consumed in the construction and maintenance of both the
freeways and the automobiles and the discoverv and production
of oil are extremelvy hiagh. Hirst, E. and Herendeen, R., Total

Energy Demand for Automobiles, supra, at 3-4. The authors

conclude:

"Another energy conservation strategy involves
the use of mass transit rather than autos to
reduce the need for additional highways. Transit
systems can move eight times as many people per

highway lane as autos can. A shift to mass

///
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transit would reduce highwav construction and
its concomitant energy demand." 1Id. at 4.
Respondents' refusal, contrarv to law, to act as if
highway as used in Article XXVI means anythina other than a
road for automobile travel is a primary cause of the critical
probléms discussed above. Article XXVI governs the expenditure
of approximately $1.4 billion annuallv. This accounts for
almost 90% of the State funds available for transportation pur-
poses. Thus, the interpretation of Article XXVI virtually
determines state transportation policy:
"Article 26, by supplying an abundance of
state-generated revenues earmarked for one mode
of transportation when nothing was available for
alternatives, has fostered decisions at the
local level leading to the decline and, in most
cases, failure of competing modes and our present
total dependence on the automobile." E. Rolph,

Article 26: Obstacle to Improved Transportation

in California 11 (September 15, 1972) [published

in Transportation for the future: Mass or Mess

(October 19, 1972).]

It is not, however, Article XXVI which has led to the
failure to develop a balanced transportation system, but rather
respondents' refusal correctly to interpret "highway purposes"”
in Article XXVI as including any public wav for public use,
including mass rapid transit.

///
/77
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Respondents' refusal to consider mass rapid transit
as a "highway purpose" within Article XXVI is seriouslv
jeopardizing petitioners' efforts to comply with the Clean Air
Act by depriving the cities and counties of tax funds which
could properly he applied immediatelv to the costly tasks of
planning and constructing mass transit and other alternative
transportation. systems. Furthermore, respondents' expressed
intent to use most of the $1.4 billion annual proceeds of gas
and highway user taxes for construction of additional freeways

(1972 Annual Highway Planning Report, Summarv Report, State

of California Business and Transportation Agency, Department of
Public Works, March 1973), is a direct threat to attainment of
the national air quality standards because it encourages

additional automobile use in the face of a legal duty under the

Clean Air Act to discourage such use. As the followina section
will show, respondents' refusal to consider mass rapid transit
as a highway purpose within Article XXVI is based on a serious
misinterpretation of that constitutional provision.

Petitioners of course do not assert in this petition
that funds governed by Article XXVI mav no longer be used for
the construction and maintenance of roads and freeways for the
use of motor vehicles. Indeed, it is clear that a large share

of those funds will continue to be used for just such purnoses.

Petitioners do assert, however, that the law vests in respondents

the duty and responsibility to exercise their discretion to
allocate funds governed by Article XXVI to mass transit in
appropriate cases. For all the reasons above, petitioners

respectfully submit that this is an issue of overriding public

] P
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importance which this Court should decide by exercinse of its

original jurisdiction.

IIT
THE LEGISLATURE HAS A DUTY TO CONSIDER
ALLOCATING GAS TAX FUNDS FOR MASS TRANSIT

A. The Legislature Presently Refuses to

Consider Usinag Funds Subject to

Article XXVI For Any Purpose Other

Than Roads Designed For Automobiles,

Trucks and Buses.

The Legislature is empowered bv Article XXVI to appro-
priate moneys and provide the manner of their exvenditure for
the purposes specified by that article. Cal. Const. Art. XXVI,
§3.

Relying solely on the lanquage of Article XXVI, which
provides that the proceeds from gas tax and reagistration license
fees shall be used exclusively "for hiaghway purnoses," the
Legislature refuses to allocate any such funds to mass transit.
It is the view of the Legislature that Article XXVI prohibits
the use of funds subject to that article for anything other than
roads adapted to automobiles, or structures directlv incidental
thereto, and that only such roads are encompassed bv the term
"highway." 1Infra, p. 47. See Affidavit of Mary D. Nichols,
attached hereto as Exhibit "5" and the Ovninion of the Attorney
General attached hereto as Exhibit "4."

/177
///
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B. The Legislature's Interpretation of

the Phrase "For Highway Purposes" in

Article XXVI is Invalid.

1. Article XXVI adopted the pre-
vailing definition of "highway."

When Article XXVI was presented to the voters for
ratification in 1938, it was understood by both its proponents
and opponents to make no chanae in existing law. The ballot
argument in favor of Proposition 28 -- which was adopted as
Article XXVI of the California Constitution -- states:

"This proposed constitutional amendment,

when adopted by thé voters, will effectively and
permanently prevent diversion of gasoline tax
funds to purposes other than those now provided
by law." Ballot Pamphlet, General Election,
June 1938 at 8. (Exhibit "2" hereto.)
The proponents, Senators William F. Knowland and Sanborn Young,
arqued that:

"The measure is carefully drawn and eminently

fair. It makes no change in existing law, nor
does it change any of the present uses for which
gasoline taxes and other highway fund revenues are
expended." 1Id.

The opposition to Proposition 28, signed by Malcolm M,
Davisson, agreed that the amendment would change nothing:

"The purpose of this amendment is to prevent

effectively and permanently the diversion of motor

vehicle fuel taxes and motor vehicle registration

w]
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license fees to purposes other than those now
provided by law. This purpose is accomplished
under existing laws; and the amendment, therefore,
is unnecessary." Ballot Pamphlet, General Elec-
tion, June 1938, at 9. (Emphasis in original.)
2. The "existing law" at the time
Article XXVI was adopted defined
a highway as any public way.
This Court established the leaal definition of
"highway" in 1935, in the only reported case interpretina the
predecessor statute to Article XXVI. The California Vehicle
Act, sStat. 1923, c. 266, sec. 159, provided that motor vehicle
registration fees must be deposited in a "Motor Vehicle Fund."

In City of Long Beach v. Payne, 3 Cal.2d 184 (1935), the issue

before the Court was whether Los Angeles County could use a
portion of the money allocated to it from the Motor Vehicle
Fund to improve and repair certain canals in the City of Lona
Beach. The County Auditor refused to pay over the funds, and
the City sought a mandamus to issue against the Auditor direct-
ing payment.

Section 159 of the California Vehicle Act, as amended
in 1933, directed that Motor Vehicle Fund moneys allocated
directly to the counties ". . .shall be expended by such counties
exclusively on the construction, maintenance, improvement or
repair of streets, roads, highways, bridges or culverts therein
« « « " The Court observed that canals cannot reasonabhlv he

"streets," "roads," "bridges," or "culverts," but held that they

were included within the definition of "highways."

-15-
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"We find no definition of 'highway' given in
the California Vehicle Act. As near as that act
comes to defining a highway is to be found in the
definition of a 'public highway,' which is defined
to mean, 'Every highway, road, street etc.' 1In
other words, the act defines public highway as a
highway, but makes no attempt to define 'hichwavy.'"
Webster's New International Dictionary (24 Ed.)
recently issued by G. & C. Merriam Co., publishers,
defines a highway as follows: 'A main road or
thoroughfare; hence a road open to the use of the
public, including in the broadest sense of the
term ways upon water as well as upon land.' The
definition given by Bouvier's Law Dictionary
conveys the same meaning. It is in the followina
words: 'The term highway is the generic term for
all kinds of public ways, whether it be carriage-
ways, bridle-ways, foot-ways, bridges, turnpike
roads, railroads, canals, ferries, or naviaable
rivers.' 1In 4 Words and Phrases, First Series,
3292, among numerous definitions of the same
general tenor, we find the following: 'The term
highway is the generic term for all kinds of public
ways, including county and township roads,. . .

railroads and tramways, hridges and ferries, canals

and navigable rivers. 1In fact, every public
thoroughfare is a highway.' -- citing Southern

Kansas Ry. Co. v. Oklahoma City, 12 Okl. 82,

-16-
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[69 P. 1050, 1054]; Union Pacific R.R. v. Colfax

County Commrs, 4 Neb. 450, 456; Board of Shelby

County Commrs v. Castetter, 7 Ind. App. 309,

[33 N.E. 986, 34 N.E. 687]." 3 Cal.2d 184 at

188-189. (Emphasis added.)
Article XXVI itself contains no definition of "hichwavs." The
word must therefore be interpreted in the sense in which it was
understood in 1938 -- that is, as the Supreme Court established

in Long Beach v. Payne, supra, that a highway is any public

thoroughfare. This rule of construction was applied by the

Court in the Long Beach case:

"[A]fter the courts have construed the
meaning of any particular word, or expression,
and the Legislature subsequently undertakes to
use these exact words in the same connection,
the presumption is almost irresistible that it
used them in the precise and technical sense
which has been placed upon them by the courts.
In re Nowak, 184 cal. 701, 705 [195 P. 4n2]."

Long Beach v. Payne, supra, at 191.

In a 1929 case the Court had ruled that a canal could

serve a highway purpose. Wattson v. Eldridge, 207 Cal. 314,

278 P, 236. Holding that the City of Los Angeles could fill in
canals in Venice for use as city streets, the Court noted:
"There cannot, therefore, be anv question
but that a canal is a highway of a peculiar kind.
(9 Cor. Jur. 1125, sec. 1l.) The dedication of a

highway to public use authorizes any ordinarv use

-17-
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for highway purposes. With changing conditions of
travel and use a city has a right to adapt and
appropriate its hiacdhways from time to time to such
uses as in its judgment would be most conducive

to the public good, and the courts should be slow
to interfere with the exercise of this discretion."

Wattson v. Eldridge, 207 Cal. 314, 321.

Four years after the Wattson decision, the Legislature
amended §159 of the Motor Vehicle Act to add "hithays" as a
permissible use of Motor Vehicle Fund moneys. This use of the
word "highways" without further definition constituted an adop-

tion of the Wattson definition, the Court held. Lona Beach v.

Payne, 3 Cal.2d at 191.
Similarly, the use of the word "highwav" in Article

XXVI, three years after the decision in Long Beach v. Payne,

must be presumed to reflect the legislative drafters' knowledge
of the definition the Court had established. This rule of
statutory and constitutional construction has been followed by
this Court and the California Courts of Appeal in a long line

of cases. See, e.qg., County of Sacramento v. Hickman, 66 Cal.2d

841 (1967); Perry v. Jordan, 34 Cal.2d 87 (1949); Michels v.

Watson, 229 Cal.App.2d 404 (1964). In County of Sacramento v.

Hickman, this Court quoted with approval the statement of the

rule by the Court of Appeal in Michels v. Watson: "'In the

absence of contrary indication in a constitutional amendment,
terms used therein must be construed in the light of their

statutory meaning or interpretation in effect at the time of its

/77
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adoption.' (Michels v. Watson (1964) supra, 229 Cal.App.2d

404, 408.)" 66 Cal.2d at 850.
3. The Legislature itself has used
"highway" in the broad sense re-

quired by Long Beach v. Payne.

In 1937, the Legislature adopted an amendment to the
Streets and Highways Code reflecting its acceptance of the

Supreme Court's definition of "highway" in City of Long Beach v.

Payne, supra. The amendment provides:

"100.5. Whenever the location of a State

highway is such that a ferry must be used to com-

pletely traverse said highway, the department

ma? construct, maintain and operate such a

ferry. . . . Whenever a highway between the

termini of which a publicly owned ferrvy is used,

the title to the ferry and ali the appurtenances

thereto vests in the State." Stats. 1937, Ch. 931.
A water route suitable for a ferry is patently not a road tra-
versible by automobiles. The legislative use of the term
"highway" to describe such a route demonstrates that the Payne
definition had been adopted pfior to the use of the term in
Article XXVI. "Highway" must therefore be interpreted as

meaning "all kinds of public ways." City of Long Beach v.

Payne, supra at 189.
///
///
///
///
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4. The purpose of Article XXVI was
to prevent diversion of fuel tax
and other motor vehicle taxes
from transportation needs to the
state general fund.

California began in 1923 to require that motor vehicle
registration fees be deposited in a special Motor Vehicle Fund
for exclusive use in connection with county roads or "public
highways." Stats. 1923, Ch. 266, §159. Motor vehicle fuel
taxes were imposed for the first time that same year, with half
the proceeds to be deposited by each county in a "special road
improvement fund," and the rest to be used for maintenance of
"state highways." Stats. 1923, Ch. 267, §13.

By the mid-1930s, highway taxes provided a temptingly
dependable source of revenue for a Legislature feelina the
pinch of depression. Legislators began to dip into the highway
funds to support general expenditures -- including unemployment
compensation, parks, and even ovyster propagation. Hanna, "John
Motorist Battles to Save His Gas Tax," Westways v. 30, no. 4
(1938) . Diversions of state gas tax funds from 1929 to 1938
were said to have amounted to $1 billion on a nationwide basis.

Editorial, "Gas Tax Grabs and Safety," Los Angeles Times, June 12,

1938. 1In 1938, the Automobile Club of Southern California and
the California State Automobile Association led the fight for

a constitutional amendment to prevent such diversion "for all

time." "Diversion Hit," Los Angeles Times, May 8, 1938.
The purpose of the constitutional amendment, Article

XXVI, was to preserve the fuel tax and registration fee funds

Y
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for public transportation needs, as they were then conceived.
Privately owned, unsubsidized mass transportation companies
such as the Pacific Electric Company's "Big Red Cars" were on
the brink of insolvency and were cutting back on service at
the same time the private automobile -- with the aid of pro-
tected tax money for more streets and roads -- was taking over
an increasing number of passenger miles traveled. R. Hebert,

"L.A.'s Big Red Cars ~-- They Went Places," Los Angeles Times,

July 22, 1973, p. 3. Smerck, Readings in Urban Transportation

(1968) at 32. But in 1938 street car tracks ran down the
center or at the side of roads traversed by automobiles, bicy-
cles and pedestrians, and the vision conjured by the word
"highway" in the urban Californian's mind could well have
included metal rails. In fact, the last "Big Red Cars" did
not cease running to Watts and Long Beach until 1961. Banhanm,

Los Angeles: The Architecture of Four Ecologies (1971) 79-83.

In any event, the issue of roads for automobiles to the exclu-
sion of rapid transit or other alternative transit systems was
never raised. It was the use of motorists' tax funds for non-
transportation purposes that incensed the Auto Club's membership

in 1938. A Friend to all Motorists - The Story of the Automo-

bile Club of Southern California 137-139 (1968).

5. This Court has consistently
reaffirmed its broad
definition of "highway."
The broad definition of highway adopted by the Court

in Payne was reaffirmed three years after adoption of Article

XXVI in City and County of San Francisco v. Boyd, 17 Cal.2d 606

-2]1-




W O N O o0 s W NN

N N N N = 2 el el et fed ped fed et e

(1941) . Tn that case, the City of San Francisco sought a writ o:
mandamus against the State Controller, to certify that there was
a sufficient balance in certain funds subject to Article XXVI
allocated to the County's account to hire a consulting engineer
"to aid in the solution of traffic and transit problems." The
Controller refused to certify the expenditure on the ground that
the funds, if available, could not legally be used for the
specified purpose. The Court issued the writ, holding that the
consulting contract was a legitimate "highway purpose":
"As to the appropriation from the accrued

surplus in the county road fund, the respondent

contends that monies derived from gasoline taxes

and registration license fees, and transferred

by the state to the county, cannot be used in

connection with the Purcell contract. We cannot

accept the contention. Section 1622 of the Streets

and Highways Code, St. 1937, p. 2562, provides that

such monies 'shall be deposited in a special road

improvement fund' and shall be expended by the

county 'exclusively for the acquisition of real

property or interests therein, or the construction,

maintenance or improvement of highways, bridges

or culverts in that county.' . . . .

"That the County Road Fund Act should be
construed liberally is indicated by our decision

in Long Beach v. Payne, [citation omitted] wherein

it was held that highways included canals as an

///
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inteqgral part of the highway system." San

Francisco v. Boyd, supra, at 612-613.

In a later decision not involving application of
Article XXVI, Justice Traynor again pointed out that the meaning
of "highway" is not frozen by the common understanding of any

particular moment in history. In Holloway v. Purcell, 35 Cal.2d

220 (1950), plaintiff taxpayers brought suit to enjoin reloca-
tion of a state highway, urging among other grounds that the
provision of Article IV, Section 36 of the California Consti-
tution that "The Legislature shall have power to establish a
system of state highways" precludes the Legislature from authori-
zing construction of a freeway or limited-access highway because
the term "highway" was not understood to encompass such roads
when the constitutional provision was adopted in 1902. Affirming
the judgment for defendants, Justice Travnor wrote for a unani-
mous court,
"The Constitution authorizes the Legislature

to establish a system of highways adequate to

meet the needs of the state, 'and to pass all

laws necessary and proper to construct and

maintain the same.' The type of highway that

is adequate to meet traffic needs necessarily

varies with the character and extent of those

needs." Holloway v. Purcell, supra, at 228-
229 (1950).

See also, People v. Western Airlines, Inc., 42 Cal.2d 621, 635

(1954) (holding that an airlines is within the definition of

/77
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"railroad or other transportation company" as used in Article
XII of the California Constitution of 1879).

Article XXVI was wisely drafted in general terms to
meet future needs as they might develop, limiting the use of
fuel and registration taxes only to broad "highway purposes."
The dictionary definition of "highway" has not grown more re-
strictive in the 35 years since Article XXVI was enacted.

Webster's Third International Dictionary Unabridged defines it

thus:

"highway la: a road or way on land or water
that is open to public use as a matter of right,
whether or not a thoroughfare. . .compare private
way b: such a road or way established and main-
tained (as by a State) in accordance with law."

Webster's Third International Dictionary Unabridged

1069 (1966).
But the transportation needs of California have chanaged since
1938. Freeway congestion is now known to be a vicious circle,

which construction of new freeways will not break. Federal air

pollution law requires that we adopt new modes of transportation.

See Section II of this Memorandum supra at 5.

Publicly owned and financed mass rapid transit faci-
lities now present a necessary and viable alternative -- an
alternative which the City of Riverside and the Mayor of Los
Angeles are eager to implement as quickly as funds can be made

available. In light of the progressive rule of constitutional

interpretation applied in Holloway v. Purcell, supra, this Court

should clear away a major stumbling block hy reaffirming the

-24~
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substantial line of cases beginninag with Citv of Long Beach v.

Payne, and holding that, in 1973, highway is also mass rapid
transit.

C. Summary and Conclusion

The Legislature has refused to exercise its discretion,
as mandated by Article XXVI, §3, to consider appropriating any
of the $1.4 billion annual revenue from gas tax and motor vehicle
license fee funds to mass rapid transit or other alternative
transportation systems. It bases this refusal on the erroneous
view that the language of Article XXVI, restricting the use of

such funds to "highway purposes," precludes using any moneys
governed by Article XXVI for rapid transit.

The Legislature's interpretation of Article XXVI is
invalid because the word "highway" was defined at the time of
Article XXVI's adoption as including "all kinds of public ways,"

including railroads. City of Long Beach v. Pavne, 3 Cal.2d 184,

186 (1935). That definition of highway was not changed by
Article XXVI, which sought only to prevent diversion of motor
vehicle funds to purposes other than those provided by law at
the time of its adoption in 1938. The law in 1938, as inter-
preted by this Court, permitted the use of highwav funds in
connection with all kinds of public ways.

The purpose of Article XXVI was to prevent raids on
the motor vehicle funds for general budgetary purposes.
Petitioners do not challenge that purpose, nor do they seek to
compel the Legislature to allocate the funds subject to Article
XXVI to any particular project. They seek only to establish

their right to have such funds used for all lawful purposes

i B
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under Article XXVI. This Court should order the Legislature to
exercise its discretion to consider mass rapid transit and other
alternative transportation systems as proper "highwav purposes"”

within the meaning of Article XXVI.

Iv
THE CALIFORNIA HIGHWAY COMMISSION HAS A
DUTY TO CONSIDER ADOPTING RAPID TRANSIT
AND ALTERNATIVE TRANSPORTATION SYSTEMS
AS STATE HIGHWAYS

A. Introduction: The Statutory Framework

Pursuant to §2106 of the Streets and Highways Code, a
fixed sum per gallon tax collected under the Motor Vehicle Fuel
License Tax Law is apportioned among counties and cities. These
apportionments must be spent exclusively for acquisition of
rights of way for and construction of routes on the "select
system of county roads and city streets" established under
Section 186.3, Str. & H. Code, except that the funds may be
spent for the same purpose upon a State highway. Conceding that
a rapid transit system may not be a county road or a city

street, under the definitions established by City of Long Beach

v. Payne, supra, a city or county may spend gas tax money upon

such a system only if it is a "state highway." As demonstrated
in Section III of this Memorandum, supra, a mass transit svstem
is a highway. To be labelled a state highway, it must be
selected, adopted and its route location approved by the
California Highway Commission (hereinafter "the Commission").

Str. & H. Code §75.

S
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The Commission refuses to consider a mass rapid transic
system as a state highway. It apparently bases its refusal uporn
its interpretation of "highway" as used in the sections of the
Streets and Highways Code implementing Article XXVI and in Article
XXVI itself. The Commigsion's interpretation is erroneous in
both cases.

B. The Streets and Highways Code

incorporates the Pazne definition

of highway.

1. The word "highway" in the 1935
Streets and Highways Code was
carried over from the 1923
Vehicle Act.
In 1935, the Legislature enacted the first Streets and
Highways Code, "thereby consolidating and revising the law re-
lating to public ways and all appurtenances thereto." Stats.
1935, c. 29, p. 248. The codification was approved on March 27,

1935 -- one month before the decision in City of Long Beach v.

Payne came down -- and was in effect on September 15, 1935.

West's Ann. Str. & H. Code p. 1. The limitation on exvenditures
by cities and counties of gas tax funds was carried over from

the old Motor Vehicle Act, which was adopted in 1923. Under
Section 159 of the Vehicle Act, automobile registration fees

were deposited in a Motor Vehicle Fund. One half of the receipts
were to be paid to counties to be spent exclusively in "the
construction and maintenance of public roads, bridges, and
culverts in said counties," Stats. 1923, c. 266, §159. Section 159

was amended in 1933 to broaden the scope of possible expenditures

D
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by counties to include "the construction, maintenance, imnrove-
ment or repair of streets, roads, Eiﬂhﬂi!ﬂ' bridges or culverts
there." Stats. 1933, c. 1031, §159(c). (Emphasis added.) It
was this statute that the Court interpreted in 1935 in the
Payne case, supra.

" A different statute, also first adopted in 1923, im-
posed a tax on motor vehicle fuels, the proceeds of which went
into a separate "Motor Vehicle Fuel Fund." Half the receipts
of that fund were allocated to counties to be spent "exclusively
in the construction and maintenance of roads, bridges, and
culverts in each such county." Stats. 1923, c. 267 §§1,13.
This limiting language was not changeduntil adoption of the
first Streets and Highways Code in 1935.

The Streets and Highways Code merged the provisions of
the two preceding statutes relating to use of the tax funds by
counties. The new law provided that:

"All amounts paid to each county, out of

money derived from motor vehicle fuel license
taxes and vehicle registration license fees
imposed by the State, shall be deposited in a
'special road improvement fund' which each
board of supervisors shall establish for that
purpose. Except as otherwise provided in
this article, such money shall be spent ex-
clusively in the construction, maintenance or
improvement of county highways, bridges, or
culverts in that county." Stats. 1935, c. 29

§1622. (Emphasis added.)

D




W OO0 N O O s W DN =

N N N N DN N DN N DN o o bt el fed et el fed et e
X 9 OO O & W DN = O W O NN O U & W D = O

Thus, the term "highway" was added to the permissible uses of
gas tax funds without further definition in 1935. The history
of the section demonstrates that highway was intended to have
pfecisely the same meaning that it had in Section 159 of the
Vehicle Act -- that is, the broad meaning established by City

of Long Beach v. Payne, supra.

2. The definition of "highway" has
remained the same through succeeding
amendments to the Streets and
Highways Code.

The Collier-Burns Act of 1947 has been the only major
legislative revision in the highway program since 1935. That
act increased gasoline and diesel taxes and registration fees,
divided the State Highway Construction Fund into two shares,
allocating 45% to the northern part of the State and 55% to the
South, and increased the apportionment of revenues to the cities
and counties. Stats. 1947, 1st Ex. Sess., c. 11. The Leqgis-
lature declared that this act was enacted "in furtherance of the
policy and purpose of Article XXVI of the Constitution." 1Id.,
§43. Obviously, if the Legislature was dissatisfied with the
interpretation of "highway" in Article XXVI which was estab-

lished in City of Long Beach v. Payne, 3 Cal.2d 184, in 1935,

and reiterated in City and County of San Francisco v. Bovyd,

17 Cal.2d 606, in 1941, it would have taken the opportunity to
enact a narrower definition. It did not do so. It is, there-
fore, clear that the term highway as used in §75 and §186.3
Str. & H. Code, is intended to be used in precisely the same

broad sense in which it is used in Article XXVI. Thus, there

~20G =
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is no obstacle, legislative or constitutional, to the Commission

exercising its discretion to consider selecting, adopting and

determining the location for mass rapid transit systems, to

allocate funds governed by Article XXVI for such purposes, and

to permit cities and counties to spend their allocations of

Article XXVI on such systems once they are adopted as state

highways.

The Commission is Violating the Command

of Streets and Highways Code §75.7 in

Failing to Consider Adopting Rapid

Transit Systems as State Highways.

When the Commission exercises its discretion to adopt

a state highway route, it is required to issue a report contain-

ing "the basis for its decision, including the consideration

given to the following factors:

(a)
(b)
(c)
(d)
(e)

(£)
(9)
(h)

Driver benefits

Community values

Recreational and park areas

Historical and aesthetic values

Property vaiues, including impact on local
tax rolls

State and local public facilities

City street and country road traffic

Total projected regional transportation

requirements." Cal. Str. & H. Code §75.7.

The Commission is violating the statutory mandate to

consider all the factors listed above in determining what are

"highways,'

since, under the Payne definition, rapid transit

-30-
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lines are highways. In order to give full and unfettered con-
sideration to item (b), "Community values," and item (h), "Total
projected réqional transportation requirements," the Commission
must be able to consider adopting rapid transit instead of or in
addition to roads for motor vehicles. Failure to exercise its
discretion to consider rapid transit as state "highways" is a
clear violation of the statutory requirement to consider commu-

nity values, e.g., the community's interest in a reduction in

air pollution, and total transportation needs.

D. Summary and Conclusion

Cities and counties must spend their share of the gas
tax revenues on "state highways" if they choose not to spend all
or part of their allocation for city streets and county roads.
The Commission has refused to consider adopting rapid transit
systems as state highways, basing its refusal on Article XXVI
of the Constitution and implementing legislation. This refusal
not only is without legal basis, since the term highway encom-
passes rapid transit systems under previous decisions of this
Court; it also violates the express statutory command of Streets
and Highways Code §75.7 that the Commission consider community
values and total projected regional transportation requirements
in determining what shall be state highways.

///
///
i
///
/77
/77
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THE ATTORNEY GENERAL'S OPINION ON WHICH
RESPONDENTS PURPORT TO RELY FOR THEIR
REFUSAL TO CONSIDER MASS RAPID TRANSIT
AS A HIGHWAY PURPOSE IGNORES APPLICABLE
CASE LAW, BUT ITS LOGIC SUPPORTS
PETITIONERS

A. The Attorney General's Opinion

Has No Basis in California Law.

In an Opinion issued June 6, 1973, Ops. Cal. Atty. Gen.
No. CV 72/357 attached hereto as Exhibit "4," Attorney General
Evelle J. Younger concludes that Article XXVI bars the appropri-
ation of motor vehicle fuel taxes for the construction or
maintenance of a rapid transit system. This Opinion does not
cite or consider the application of the three principal California

cases dealing with the proper definition of highway discussed

above: Wattson v, Eldridge, 207 Cal. 314; Long Beach v. Payne,

3 Cal.2d 184; and San Francisco v. Boyd, 17 Cal.2d 606. The

sole case cited for the proposition that "highway purposes"
excludes rapid transit lines is a Massachusetts decision, In re

Opinion of the Justices, 85 N.E.2d4 761 (1949). The opinion

relies primarily on prior Attorney General's opinions, see
47 Ops. Cal. Atty. Gen. 145 (1966); 47 Ops. Cal. Atty. Gen. 28
(1966); 27 Ops. Cal. Atty. Gen. 15 (1956), none of which acknow-
ledges the existence of applicable California case law.

That the Massachusetts definition of a highway is not

dispositive of the intention of California statutes was
///
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clearly established in the Payne case, supra, at 190, in which
the Court observes:
"Counsel for respondent have cited decisions

from other jurisdictions holding that in certain

instances the term 'highway' does not include a

canal, but these authorities are out of line

with the general trend of decisions upon the

subject, and are in direct conflict with the

decision of this court in Wattson v. Eldridge,

supra. We are therefore of the opinion that the

term 'highway' as generally used and understood

is sufficiently comprehensive to include canals

as an integral part of a highway system."”

The Attorney General asserts, at p. 4, that a "lono-

standing legislative interpretation of article XXVI supports a
restrictive definition of highway purpose." As petitioners have
demonstrated in the foregoing sections, the Leagislature has
never explicitly adopted such an interpretation, and its current
view is based on an invalid construction of the word "highway."

B. The Attorney General's Conclusion that

Bicycle Lanes or Trails May Serve a

"Highway Purpose" is Equally Applicable

to Mass Rapid Transit Systems.

Despite the groundless assertion that "highways" are
only for motor vehicles, the Attorney General's opinion concludes
that "pedestrian, equestrian, or bicycle lanes or trails" mav be
funded by motor vehicle fuel tax revenues. The Attorney General

reasons as follows:

-33-
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"[Ilt is apparent, for inatance, that the

construction and maintenance of pedestrian

facilities, such as sidewalks and pedestrian

overcrossings and undercrossings, which serve

to separate pedestrian traffic from motor

vehicle traffic on the highway, serve a

'highway purpose' in that pedestrians who might

use the streets and highways for transportation

are removed from the highway thereby increasing

the traffic capacity and safety of such street

or highway." 1Id. at 4-5.
Petitioners agree. Under this reasoning, even if this Court
were to adopt the constricted definition that a "highway" is
only a "road," as proposed by the Attorney General, it should
hold that a mass rapid transit system is a valid furtherance
of such "road" purposes. Mass rapid transit facilities relieve
traffic congestion and improve safety by reducing the use of
motor vehicles. See Institute of Public Administration,

Evaluating Transportation Controls to Reduce Motor Vehicle

Emissions in Major Metropolitan Areas, App. E 1-20 (November

1972). As shown in Section II of this Memorandum, supra, at

6-7, constructing mass rapid transit as an alternative to

roads in appropriate cases can also forestall the creation of new
freeways, thereby mitigating the pressure to commit future reve-
nues to additional automobile routes. Thus, even under the
Attorney General's definition, rapid transit serves a "highwav
purpose" and moneys governed by Article XXVI may therefore he

allocated for rapid transit in appropriate cases.

-34-
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THE WRIT OF MANDATE IS THE APPROPRIATE REMEDY

TO COMPEL RESPONDENTS TO CONSIDER REQUESTS

FOR MONEYS GOVERNED BY ARTICLE XXVI TO BE

USED FOR DEVELOPMENT OF MASS RAPID TRANSIT

AND OTHER PUBLIC WAYS OPEN TO PUBLIC USE.

As this section will show, petitioners properly seek
a writ of mandate to compel respondents to perform a public duty
involving the public welfare of virtually every citizen of the
State of California.

The California Code of Civil Procedure,section 1085,
provides that the writ of mandate may be used ". . .to compel
the performance of an act which the law specially enjoins as a
duty resulting from an office, trust, or station. . . ."
Section 1086 requires that the writ ". . .must be issued in all
cases where there is not a plain, speedy, and adequate remedy
in the ordinary course of the law. It must be issued on the
verified petition of the party beneficially interested."”

These statutory elements have been interpreted as
requiring that the petitioners show a clear, present (and
usually ministerial) duty on the part of respondent counled
with a clear, present and beneficial right in the petitioner.
Additionally, the petitioner often must show that he has made
a demand that the duty owed be performed. However, this Court
has held that when the duty invoked in a petition for a writ
of mandate affects the public welfare, some of these require-

ments are relaxed. Hollman v. Warren, 32 Cal.2d 351 (1948);

Ballard v. Anderson, 4 Cal.3d 873 (1971). For instance, when
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a petitioner can show that he seeks to compel the performance
of a public duty, he need not allege that he himself is person-

ally and beneficially interested. Hollman v. Warren, supra;

Fuller v. San Bernardino Valley Mun. Wat. Dist., 242 Cal.App.2d

52 (1966) [citing cases]; see also Jensen v. McCullough,

94 Cal.App. 382 (1928).

A. Respondents Have a Clear, Present

Duty to Consider Requests for Moneys

Governed by Article XXVI to be Used

to Develop Any Public Way Open to

Public Use Including Mass Rapid

Transit and Other Alternative

Transportation Systems.

The language and purpose of Article XXVI do not limit
or restrict the use of gas taxes and vehicle registration fees
for the construction, improvement or maintenance of legitimate
public transportation systems. As shown ahove, past decisions
of this Court establish that the "highway purposes" included
within Article XXVI contemplate the use of funds for the creation
of varied transportation systems, including mass rapid transit.
A proper interpretation of "highway purposes" establishes a
clear and present duty in respondents to consider requests for
funds governed by Article XXVI to be used in the creation of a
variety of transportation systems not limited to streets, roads
or freeways, capable of carrying cars, trucks and buses and to
appropriate those funds for such purposes in proper cases.

In seeking to compel respondents to consider requests

for funds to be used on all legitimate public transportation
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systems, petitioners do not seek to have this Court control the
manner in which respondents exercise their discretionarv nower,
but only to require that they exercise it. It is well estab-
lished that the writ of mandate may be used to commel the
exercise of discretionary power when there has been a complete

absence of the use of such power. Thurmond v. Superior Court,

66 Cal.2d 836 (1967); Erlich v. Superior Court, 63 Cal.2d 551

(1965) ; Hollman v. Warren, supra; Memorial Hospital of Southern

Cal. v. State Health Planning Council, 28 Cal.App.3d 167 (1972);

Betancourt v. Workmen's Compensation Board, 16 Cal.App.3d 408

(1971) .

The use of the writ of this purpose is particularly
appropriate when, as in the present case, the public agency
charged with a refusal to perform a duty has based its refusal
on an erroneous view of the law.

"The availability of mandate is not limited

to these situations when there has been an abuse
of discretion, but also extends to cases where a
trial court refuses to exercise its discretion

because of a mistaken belief that the court had

no discretion in the premises. . . . Erlich v.

Superior Court, supra, at 556.

The general principle established by these cases that
the writ of mandate can be used to compel the exercise of
vested discretionary power, has been applied against admini-

strative officers as well as judicial ones. Hollman v. Warren,

supra, Betancourt v. Workmen's Compensation Board, supra;

Memorial Hospital of So. Cal. v. State Health Planninag Agency,
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supra. Agencies and individuals in these cases had refused tc
exercise judgment with respect to a given subject, in the
belief that they were not empowered to act at all. The writ

of mandate operated in these situations to clarify a rule or
law affecting the exercise of discretionary power and to compel
the exercise of that power.

Hollman v. Warren, supra, is a case directly analogous

to the instant case. 1In that case, Governor Warren had failed
to exercise his discretion to appoint notaries public in San
Francisco because he was under the erroneous impression that
the law allowed him no such discretion. This Court issued a
peremptory writ of mandate to compel Governor Warren to
exercise his discretion to appoint the notaries, stating that:
"While ordinarily, mandamus may not be
available to compel the exercise by a court or
officer of the discretion possessed by them in
a particular manner, or to reach a particular
result, it does lie to command the exercise of
discretion -- to compel some action on the
subject involved. [Citations omitted.]
32 Cal.2d4 at 355.
In the instant case, respondents have refused and will continue
to refuse to exercise their discretion to consider requests for
moneys governed by Article XXVI unless ordered by this Court to

exercise that discretion. As in Hollman v. Warren, respondents'

refusal rests on a misinterpretation of the law, and therefore
a writ of mandate is the appropriate remedy to compel respon-

dents to exercise their discretion.
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When an agency's action or refusal to act rests on
an interpretation of law, a petition for a writ of mandate is
an appropriate means to seek review of that determination.

Rich v. State Board of Optometry, 235 Cal.App.2d 591 (1965).

In that case, petitioners sought to compel the State Board of
Optometry to allow them to relocate branch offices of their
businesses. The issuance of the writ necessarilv involved a
determination of the meaning and purpose of the California
Business and Professions Code §3077. 1In granting the writ,
and thus deciding the correct interpretation of §3077, the
court said, |
"The construction of a statute and its

applicability to a given situation are matters

of law. . . . Accordingly, where an administrative

agency's determination involves the construction

of a statute, its interpretation is a question of

law which is reviewable by the courts. . . ."

235 Cal.App.2d 591, 604.
As in Rich, petitioners in the instant case seek a review of
respondents' interpretation of a law (in this case constitu-
tional) and a writ of mandate compelling compliance with that
law.

This Court has issued its original writ of mandate to

correct erroneous administrative interpretation of important

laws in cases like the present one. In San Francisco Unified

School District v. Johnson, 3 Cal.3d 937 (1971), this Court was

"called upon to determine the interpretation and constitution-

ality of Education Code Section 1009.5. . . ." 3 Cal.3d at 942,
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Read one way, the statute could be "construed éo as to prohibit
nonconsensual husing in order to achieve racial integration."

3 Cal.3d at 943. The Court rejected such an interpretation and
issued a peremptory writ of mandate compmelling a computer study
of present and future school assignments in San Francisco.

3 Cal.3d at 960. The Court pointed out that it was not by its
order requiring busing as a means of achieving inteqgration, but
rather was compelling the school authorities to exercise their
discretion to consider school assignments which would depend on
busing as a means of achieving integration. The school authori-
ties' refusal to study such school assignments was purportedly
based on their belief that the statute did not permit them to
consider busing.

As in San Francisco Unified School District v. Johnson,

petitioners in the instant case seek to have the Court interpret

a law and to compel respondents to exercise the discretionary
power which the law confers upon them. Just as the Court was not
required to order busing to achieve school desegregation in the
San Francisco case, so in the present case, petitioners do not re-
quest the Court to compel respondents to allocate funds governed
by Article XXVI for mass transit in any specific case. But, as in
Johnson this Court held that to read Education Code Section 1009.5
as prohibiting busing as a means of achieving integration was
incorrect, so, petitioners submit, in this case the Court should
conclude that to read Arti¢le XXVI as prohibiting use of funds
governed thereby for anything but roads for motor vehicles

is clearly erroneous. As in Johnson, the writ of mandate is

/77
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the appropriate remedy to compel respondents to exercise the
discretion granted them by law.

Earlier, in County of Sacramento v. Hickman, 66 Cal.2d

841 (1967), this Court issued a peremptory writ of mandate to
compel a county assessor to assess property at between 20% and
25% of its face value rather than at its "full cash value" as
stated in Article XI, Section 12 of the California Constitution.
The assessor had interpreted that section of the Constitution
as allowing her no discretion to assess the property at anything
other than full cash value. This Court disagreed, pointina 6ut
that the statutory meaning and interpretation in effect at the
time of the adoption of Article XI, Section 12 allowed assess-
ment at fractional value. The Court held that Article XI,
Section 12 does not preclude assessment at a fraction of full
cash value and issued a writ of mandate to compel the county
assessor to assess property at between 20% and 25% of face
value.

As in the cases above, the course of action challenged
herein is based upon an incorrect interpretation of law. Respon-
dents have refused and continue to refuse to consider the use
of Article XXVI funds for the development of mass rapid transit
and alternative transportation systems. Their refusal is based
upon the erroneous view that they lack discretion to consider
use of gas taxes and vehicle registration fees for mass rapid
transit under Article XXVI.

In requesting the Court to issue the writ of mandate
in this case, petitioners seek to compel respondents to perform

their clear and present duty to exercise authority and discretion
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vested in them which they now refuse to exercise. As in San

Francisco Unified School District v. Johnson, supra, it is

appropriate that this Court issue its writ of mandate to compel
the exercise of discretion here.

B. Petitioners by This Action Seek to

Procure Performance of a Public Duty

in Which They Have a Beneficial Interest.

It is well established that when a petitioner attempts
to vindicate a public right and thus to compel performance of
a public duty, no special beneficial interest other than his
interest as a citizen need be shown.

"Where the question is one of public right

and the object of mandamus is to procure the
enforcement of any public duty, the relator need

not show that he has any legal or special interest

in the result, since it is sufficient that he is
interested as a citizen in having the laws

executed and the duty in question enforced." Diaz v.
Quitoriano, 268 Cal.App.2d 807, 811 (1969);: See also,

Fuller v. San Bernardino County Municipal Water

In Hollman v. Warren, supra, this Court stated that

petitioner had sufficient interest in the issuance of a writ

of mandate compelling Governor Warren to exercise his discretion
to appoint notaries in San Francisco not only as an applicant
for the position of notary, but also as a resident and taxpaver
of San Francisco "interested in havina a sufficient number of

notaries commissioned to act therein.” 32 Cal.2d at 357.

-42-




O O N o a P &’ DO

I I I I I I I T T e B o T S L S O O T S R
©® <N O O & G P H O © @ W O M b B N M O

In Brown v. Superior Court, 5 Cal.id 509 (1971), the
California Secretary of State sought mandamus in this Court
directing the Superior Court to vacate its order dismissing the
Secretary's action for civil penalties against parties for their
alleged failure to comply with campaign laws. This Court, in
issuing the writ of mandate, pointed out that it was particularly
appropriate that the Secretary of State seek mandamus because of
his overall responsibility to enforce the election laws.

In the instant case, petitioners seek to procure
performance of a pubiic duty which affects the public welfare
of virtually every citizen of the State of California. As shown
above, the lack of mass rapid transit and other forms of public
transportation is a direct cause of problems of air pollution
and traffic congestion in California's urban and suburban areas.
The existence of funds for the creation of a balanced trans-
portation system will determine to a great extent the ability
of petitioner City of Riverside and other cities like the City
of Los Angeles to comply with the requirements of the Clean Air
Act of 1970. Respondents' refusal to make funds available for
balanced transportation systems vitally affects every California
city's ability to deal effectively with its social, environmental
and economic problems. Further, transportation has a direct
bearing on whether this state will be capabhle of meeting the
increasingly urgent need to conserve energv and natural resources.
There can be no doubt that petitioners in this case seek to
procure performance of a public dutv of the greatest importance
and significance for all Californians.

/17
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Petitioners are especially appropriately situated to
seek mandamus compelling performance of respondents' public
duty in this case. Mayor Bradley, as the highest administrative
official of the City of Los Angeles, has the responsibility to
protect the health and welfare of all residents and citizens of
the City. He is vitally concerned both in his official capacity
and as a citizen with finding solutions to the problems of air
pollution, traffic congestion, urban sprawl and social disloca-
tion. He has a duty to see that the City of Los Angeles complies
with the requirements of the Clean Air Act. Solutions to these
problems can be found onlv in the development and maintenance
of a balanced transportation system. The development of such
a system in turn depends on the availability of vast sums of
money for mass rapid transit and other alternative public
transportation. Just as it was appropriate for the Secretary of

State to seek mandamus in Brown v. Superior Court, supra, SO

Mayor Bradley is particularly well suited to seek performance
of respondents' public duty in the instant case.

Councilman Edelman is likewise qualified both as a
citizen and as a public official of the City of Los Angeles to
seek performance of respondents' public dutv in this case. As
a city official, Councilman Edelman has been vitally concerned
with the development of a balanced transportation system
including mass transit. He has been a strona advocate of the
use of moneys governed by Article XXVI for the development of
such a balanced transportation system since 1966. As a
resident of West Los Angeles who commutes approximately 10 miles

each way to work in downtown Los Anageles, he would henefit
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directly from the issuance of a writ of mandate in this case by
using the mass rapid transit system constructed and maintained
from funds governed by Article XXVI.

The City of Riverside is itself authorized to seek
and obtain funds governed by Article XXVI for whatever lawful
purposes said funds may be used. The City of Riverside is
burdened by aggravated air pollution problems and is anxious to
obtain moneys governed by Article XXVI for construction and
maintenance of alternative modes of transportation to replace
the private automobile. In order to fulfill its responsibili-
ties to protect the health and welfare of its residents and
citizens, the City of Riverside intends to seek funds governed
by Article XXVI for such purposes upon this Court's issuance of
the writ of mandate prayed for in this petition.

In short, all three petitioners are particularly well
qualified by reason of their interests and responsibilities as
city officials and as private citizens and, in the case of the
City of Riverside, by reason of its direct interest in receiving
funds governed by Article XXVI for mass transit, to seek to compel
respondents to perform their public duties affecting all the
citizens of the Los Angeles and Riverside areas as well as the
entire state.

C. This Petition is Timely Because

Respondents Have Shown That Any

Demand to Perform Their Duties

Under Article XXVI Would be Refused.

Ordinarily, when a petitioner seeks mandamus, he must

assert that he made demand upon the respondent to perform the
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act and that the respondent refused to comply. No such demand
need be made, however, where petitioner seeks mandamus to compel
the performance of a duty affecting the public at large or

where the conduct and attitude of the respondent show that the

demand would have been refused if made. In Jensen v. McCullough,

94 Cal.App. 382 (1928), petitioner, a state officer, sought
mandamus compelling respondent, a county treasurer, to pay
moneys due the state by reason of commitments by the County to
the Sonoma state home. 1In issuing the writ of mandate, the
Court stated:
"But there are two well-recognized exceptions

to this general rule [that there be a demand and a

refusal] -- first, that a demand is excused when

the act is a mere public duty affecting the public

at large and in which the petitioner has no imme-

diate benefit, and, second, that a demand is excused

when the attitude of the respondent shows that it

would have been refused if made."r 94 Cal.App. at

389,

See also, Young v. Gnoss, 7 Cal.3d 18 (1972) (Original writ of

mandate issued to prevent enforcement of unconstitutional resi-
dency requirement), holding that "the remedy may be sought when
it is clear from the circumstances that the public officer does
not intend to comply with his obligations when the time for
performance arrives." Both exceptions set out in Jensen v.

McCullough, supra, are present in the instant case. First, as

set out above, petitioners seek to procure performance of a

public duty affecting the public at large, and petitioners'
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beneficial interest in respondents' performance of that duty is
a consequence of petitioners' responsibilities to the public,
who are the direct beneficiaries.

Further, the conduct and public statements of respon-
dents leave no doubt that they have interpreted and continue to
interpret Article XXVI narrowly to prohibit use of funds governed
thereby for any purpose other than the construction and mainte-
nance of streets, roads and freeways designed to carry motor
vehicles and structures directly incident thereto. In the

California Action Plan for Transportation Planning prepared hy

respondent California Department of Transportation to fulfill
the requirements of the Federal-aid Highway Act of 1970, this
interpretation is explicit:
"The California Department of Transportation
is authorized to plan for a balanced and coordinated
transportation system including all transportation
modes, but is not authorized to assume the functions
of designing or building any mode other than highway.
Therefore, the system planning portion of the Action
Plan is multimodal in concept, but the project
development phase is only directed toward highway

projects." California Action Plan for Transportation,

Final Draft, California Department of Transportation,

June 1973, at p. 1-4. [The Department of Transpor-
tation is clearly using the word "highway" in this
passage to mean road for automobile travel.]

The reason why respondent Department of Transportation "is not

authorized to assume the functions of designing or building any
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mode other than highwav" [i.e., road for automobile travel] is
because it has misinterpreted Article XXVI as limiting use of
the funds qoverned thereby for use in designing, constructing
and maintaining streets, roads and freeways for use of motor
vehicles.

Further, the 1972 Annual Highway Planning Report,

Summary Report, published by the State of California Business

and Transportation Agency, Department of Public Works in March
1973, outlines a highway program for the next nine years limited
exclusively to construction of highways for use of motor vehicles.
The program, which depends for part of its financial support

on $1N0.6 billion which is presumed to be available under

Article XXVI during the next nine years, rests on the assumption
that the use of funds governed by Article XXVI will be limited
exclusively to construction of highways for use of motor

vehicles. Thus, the report states that its basic assumptions
regarding state revenues are:

"a) there will be no change in the highway

user [Article XXVI] tax structure; and
b) there will be no diversion of highway
users [Article XXVI] taxes." Id. at 13.

If there were ever any doubt as to the position of
respondents regarding the use of funds governed hy Article XXVI
for mass rapid transit and other alternative transportation
systems, that doubt has been laid to rest bv a recent request
from respondent California State Legislature to the State
Attorney General and the response to that reaquest. [The res-

ponse from the Office of the Attorney General is attached hereto
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as Exhibit "4" ]. The question which was presented to the
Attorney General by the Honorable James R. Mills, President Pro
Tempore of the California State Senate, was:
"l. Does Article XXVI of the Constitution
permit the appropriation of motor vehicle fuel
taxes for the construction or maintenance of a
rapid transit system?" Exhibit "4" at 1.

The conclusion as to that question is stated as
follows:

"l. Article XXVI of the Constitutions bars

the appropriation of motor vehicle fuel taxes for
the construction or maintenance of a rapid transit
system." Exhibit "4" at 1.

The Attorney General's analysis unfortunatelv does
not include any reference to the Payne case. Consequently, its
reliance on the legislative history surroundinag the passaage and
approval of Article XXVI is incomplete and fatally defective.
Its existence, however, assures that any request bv petitioners
that respondent State Leqgislature authorize use of funds
governed by Article XXVI would be refused.

It is clear that respondent State Leaislature is
presently relying on the above opinion of the Attornev General
for its interpretation of Article XXVI. On July 18, 1973,

Mary D. Nichonls, one of the attorneys for petitioners herein,

talked bv telephone with Jimmy Wing, denuty leagislative counsel
in charage of transportation. He informed Miss Nichols that his
office has relied and continues to rely on the above oninion of

the Attorney General in advising the Legislature regardina the
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scope of Article XXVI. (The details of this conversation are
set out in the affidavit of Miss Nichols attached hereto as
Exhibit "5".)

Because the State Legislature, relyinag on the above
opinion of the Attorney General, has too narrowly construed the
purposes for which funds governed by Article XXVI mayv be used,
there have been numerous legislative attempnts to alter the
situation. The bill authored by Assemblvman Foran, ACA 16,
would open the fundé governed by Article XXVI to uses for con-
struction and maintenance of mass transit and would have the
details to be worked out by the State Legislature. The bill
authored by Senator Mills, SCA 15, would authorize use of some
of_the funds governed by Article XXVI for transportation nurposes
other than roads for motor vehicles but would accomplish it in
more specific and limited ways. Neither of these bills, nor
any other legislation, would be necessary had respondent State
Legislature properly inferpreted Article XXVI as limiting funds
governed by that Article only to general transportation purposes
rather than non-transportation purposes. The reasons for the
failure properly to interpret the scope of Article XXVI appear
to be twofold: 1) the issue seems never to have presented
itself clearlv and distinctly to respondents until very recently:
2) apparently the decisions of this Court, discussed extensively
above, have never been called to the attention of resmondents.
At any rate, it is readily apparent that respondent State Legis-
lature has in the recent past interpreted and continues to
interpret Article XXVI as restrictinag use of the funds governed

thereby to roads for motor vehicles. Thus, any request from
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vetitioners that such funds be allocated for mass transit and
other alternative transportation systems would be denied, and a
writ of mandate is the appropriate remedy to comnel respondents
to consider such requests, notifv all county and city governments
that such requests will be considered, and allocate funds for
such uses in appropriate cases.

D. Petitioners Have No Plain, Speedy

and Adequate Remedy in the OQrdinary

Course of the Law.

For all the reasons set out in Section II ahove, the
issues presented by this petition are of the utmost public impvor-
tance and urgency. No remedy at law could begin to provide
petitioners with the equivalent of the relief thev seek by this
petition: namely, an opportunity to use a portion of the funds
governed by Article XXVI to provide solutions to the critical
public transportation, pollution and related urban problems
enumerated above. Money damages or other ordinary remedies are
totally inadequate and inappropriate in the context of this
litigation. Petitioners submit that mandamus is the only
appronriate remedy under the circumstances.

///
£
///
///
FLF
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VII

THIS PETITION PRESENTS A COMPELLING CASE FOR

THIS COURT TO EXERCISE ORIGINAL JURISDICTION

BECAUSE THE ISSUES PRESENTED ARE OF THE

GREATEST PUBLIC IMPORTANCE AND MUST BE

RESOLVED PROMPTLY.

Under Article VI §4 of the California Constitution,
the Supreme Court has original jurisdiction in proceedings in
the nature of mandamus. Rule 56 (a) of the California Rules of
Court provide:

"A petition to a reviewing court for a

writ of mandate. . .shall set forth the matters
required by law to support the following:

(1) If the petition might lawfully have been
made to a lower court in the first instance, it
shall set forth the circumstances which, in the
opinion of the petitioner, render it proper
that the writ should issue originally from the
reviewing court. . . ."

This Court has long recognized that issues of great
public concern which should be quickly resolved satisfy the
demand for "“circumstances" justifying the exercise of original

jurisdiction. People ex rel. Younger v. County of El Dorado,

5 Cal.3d 480 (1971); San Francisco Unified School District v.

Johnson, 3 Cal.3d 937 (1971); State Board of Equalization v.

Watson, 68 Cal. 24 307 (1968); Farley v. Healey, 67 Cal.2d 325

(1967) ; Sacramento v. Hickman, 66 Cal.2d 841 (1967) Perry v.
/17
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Jordan, 34 Cal.2d 87 (1949); Hollman v. Warren, 32 Cal.2d 351

(1948) .

In San Francisco Unified School District v. Johnson,

3 Cal.3d 937 (1971), the Court was called on to decide whether
Education Code section 1009.5 precluded the use of busing for
purposes of deseqgreadating public schools. The Court stated
that this issue was of great public concern and affected pupnil
assignment throughout the state. Because the United States
Suhreme Court had directed that segregation in public schools

must terminate "at once," prompt judicial action was necessarv
and the Court therefore exercised original jurisdiction.
3 Cal.3d at 945.

In People ex rel. Younger v. County of El Dorado,

5 Cal.3d 480 (1971), this Court exercised oriainal jurisdiction
and issued a writ of mandate compelling El1 Dorado and Placer
Counties to pay to the Tahoe Regional Planning Agency their
share for the support of the agency. In explaining the reasons
why the Court chose to exercise oriaginal jurisdiction in that
case, Justice Sullivan noted that the Lake Tahoe Basin is a
uniquely beautiful area which is endanaered by explosive arowth.
The Court reasoned that all the peorle of the state have an
interest in the protection of the scenic heautv of the area
which the Tahoe Regional Planning Agencv is sunposed to protect
and preserve, and therefore the case was of sufficient impor-
tance to justify the exercise of original jurisdiction.

In County of Sacramento v. Hickman, 66 Cal.2d 841

(1967) , the Court issued a writ of mandate to compel the county

assessor to assess property at a fraction of full cash value as
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required by the revenue and tax code. Justice Mosk, writina fa-
a unanimous Court, pointed out that the local assessment roll
had to be completed by a certain date and that the delay involved
in first submitting the matter to a lower court would result in
confusion in the administration of the tax laws and hardship
and expense to the public. 66 Cal.2d at 845.

In Hollman v. Warren, 32 Cal.2d 351 (1948), the Court

issued a writ of mandate compelling then Governor Warren to
exercise his discretion to appoint notaries public in San Fran-
cisco. The Court explained its decision to exercise original
jurisdiction as follows:
"The case is a proper one for this court to
exercise its original jurisdiction. It affects
the entire city and county of San Francisco, a
populous county, the writ runs to the highest
executive of the state, and an important consti-
tutional question is involved." 32 Cal.2d 351,
357.
The Court has also exercised original jurisdiction to
resolve a variety of important public issues includina: ‘quali—

fication of an initiative for the ballot, Perry v. Jordan,

34 Cal.2d 87 (1949), and Farley v. Healey, 67 Cal.2d 325 (1967);

validity of assessment procedures, State Board of Eaqualization

v. Watson, 68 Cal.2d 307 (1968); and the constitutionality of

requiring a two-thirds majority in bond elections, Westbhrook v.

Mihaly, 2 Cal.3d 765 (1970).
Under the quidelines established by these cases, the

present case clearly calls for the exercise of the original
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jurisdiction of this Court: (1) the issue involved is of the
greatest public concern and its resolution will directly affect
virtually every citizen and resident of the state. The develon-
ment of mass transit and other alternative transportation svstems
is now a matter of great public interest in every major urban
area in the State. Not only does the development of such public
transportation determine whether the cities and counties of the
South Coast Air Basin will be able to achieve clean air, it

also determines to a large degree whether solutions can be found
for problems of traffic congestion, urban hlight and urhan sprawl,
and dwindling supplies of energy and natural resources, as well
as all of the human and social hardships inherent in the fact
that 40% of the residents of the Los Angeles area (the very
young, the very old, the poorest and the disabled) do not drive
automobiles. (2) The requirements imposed on the City of Los
Angeles and petitioner City of Riverside by the Clean Air Act,
as discussed above, make the prompt resolution of this issue

a matter of utmost urgency. (3) The issue to be resolved is

a question of construction of an important Constitutional pro-
vision, and the writ, if granted, will be directed against state
officials whose public duties under Article XXVI are statewide.
There are essentially no questions of fact to be resolved, the
sole issue being the proper interpretation of a Constitutional
provision and resvondents' duties thereunder. A definitive
interpretation can come only from this Court.
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VIII
CONCLUSION
As shown above, the proper definition of "highwav"

in Article XXVI includes any public way for public use. This
definition agives full force and effect to the purnose of Article
XXVI which is to prevent moneys governed thereby from diversion
to purposes not related to tranqurtation. Respondents' refusal
to act in accordance with the correct interpretation of Article
XXVI has resulted and continues to result in great hardship to
petitioners. Petitioners respectfully request this Court to
order respondents to perform their duties under Article XXVI as
sct oué in the petition.

~Respectfully suhmitted,

BRENT N. RUSHFORTH

MARY D. NICHOLS

CARLYLE W. HALL, JR.

A. THOMAS HUNT

JOHN R. PHILLIPS
FREDRIC P. SUTHERLAND

By_j:.\ j q; ;7 g/:l

BRENT N. RLbeORTH

/’/[ /,./) 4 / 2

.l" :Af‘

- f “¢ TIARY p. NI(‘HOLG

Attorneys for Petitioners
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MoTor VEHICLE TAXATION

Art XXVI§ 2

ARTICLE XXVI
MOTOR VEHICLE TAXATION AND REVENUES

Fuel Taxes

Sec. 1. (a) From and after the effective date of. this article,
411 moneys collected from any tax now or hereafter-imposed by
tiie State upon the manufacture, sale, distribution, or use of motor
veliiele fuel, for use in motor vehicles upon the publie streets and
hirhways over and above the costs of collection, and any refunds
authorized by law shall be used exclusively and directly for high-
way purposes, as follows:

(1) The construction, improvement, repair and maintenance of

public streets and highways, whether in incorporated or unincor-

porated territory, for the payment for property, including but
ot vestricted to rights of way, taken or damaged for such purposes
«ud for administrative costs necessarily incurred in connection
with the foregoing.

(2) As now or hereafter may be provided by law, the net
revenue from not more than 20 per cent of $0.01 per gallon tax
on such motor vehicle fuel may be expended under any act of the
Legislature for the payment, redemption, discharge, purchase, ad-
mistment, contributing to or refunding of special assessments or
tonds or coupons issued for street or highway purposes as set
“orth in this section and which special assessment districts were
sitiated by an ordinance or resolution of intention adopted prior
v Junuary 1, 1933. [New scetion adopted November 8, 1938]

COLLATERAL REFERLENCES

al Jur Taxation §§357-384; MecIX Dig Taxation § 457; Am Jur Taxation
*1 1260 et seq.; 22 CLR 288 (gasoline taxes as involving interference with
terstate commerce); 4 SCLR 417 (taxation of sale of gasoline, sales to munici-
"ity); 3 Ops Atty Gen 13 (exemption from motor vehicle fuel tax on sales to
1 Cross under Rev & Tax C § 7401); 3 Ops Atty Gen 212 (Mexican Treaty
‘: lf'}.‘i as entitling consular officers and emplovees to refund on motor vehicle
-l license tax); 6 Ops Atty Gen 106 (city may lawfully use its one-fourth cent
~ fund for highivay survey outside city limits if Department of Public Works
~ours therein, and fund so allocated may lawfully be matched by state funds
~wlable under Stats 1044, ch 47),
Notes: 84 ALR 839 (constitutionality and construction of gasoline inspection
U tax statutes): 125 ALR 734 (right ‘of user of gasoline or other commodity
‘Inestion validity of a statute or ordinance imposing a tax upon dealer).

Motor Vehicle Registration and License Fees

Sees 20 (a) From and after the effective date of this article, all
“neys eollected from motor vehiele and other vehicle registra-
1 license fees and from any other tax or license fee now or
“after imposed by the State upon vehicles, motor vehicles or
© operation thereof, exeept as may otherwise be provided in
“on 4 of this article, shall be used for the following purposes:
- Ior costs of collection and for the administration and en-
'“ment of all laws now in effeet or hereafter enacted, regulating
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Art XXVI§3 CoxsrituTioN or 1879
or concerning the use, operation or registration of vehicles w(,(
upon the publie streets and highways of this State and o Uhatr
exercise of those powers and for the performance of those M’\i-'ﬁ
now imposed upon the California ITighway Patrol. :

2. For street and highway purposes as specified in parag:,
(1) of subdivision (a) of Scetion 1 of this article.

(b) The moneys referred to in subdivision (a) of ‘this se .. .
allocated to the counties and any city and county may al.
used as now or hereafter provided by the Legislature for 1. - VG‘(.
lowing additional purposes, provided such use will not n i
manner cause the loss of federal highway funds to this Stat.: ,

(1) ¥or the payment of any portion of the principal or int kot
of, or for the purchase or redemption at a discount of, or fur fagw. ="
fer to the interest and sinking fund for the discharge and pay ywgash
of bonds voted at an eclection prior to January 1, 1935, and (AL
by a city, city and county, or county, the proceeds of which
been used for the purposes specified in paragraph (1) of (b
division (a) of Secection 1 of this article. .

(2) For the payment, redemption, discharge, purchase, g 1ot
ment, contributing to or refunding of special assessments or i
or coupons issued to represent such special assessmen's, u),u.-"-‘
assessments were imposed wherein the ordinance or res HAKiEN ()

intention was adopted prior to January 1, 1933, for the a L
tion of rights of way or casements for or for the construction ¢ Lws
provements of public streets, highways or parks. [New st »
adopted November 8, 1938]

COLLATERAL REFERENCES

Cal Jur Automobiles §§ 5, 6; McK Dig Automobiles §§ 20 et seq.; Am /o
Automobiles §§ 113 et seq.

Appropriations by the Legislature bk
Sec, 3. The provisions of this article are st\]f-oxn.‘.‘.' v§
the Legislature shall have full power to appropriate su: & owr( S
and to provide the manner of their expenditure by the Stats, Cpum -
ties, cities and counties, or cities for the purposes speciticl gnd to
enact legislation not in conflict with this article. .'lh_m oMide
shall not prevent any part of the moneys referred to in 8¢ UWine
or 2 hercof from being temporarily loaned to the State Gémtact
Fund upon condition that the amount so loaned shall be W—
therefrom to the funds from which so borrowed to l:' us o
the purposes specified in Secctions 1 or 2 hereof. [New st
adopted November 8, 1938]

COLLATERAL REFERENCES
- McK Dig State of California, §§ 18, 19.

NOTES OF DECISIONS

1. Expenditure of Funds Collected
Under Article XXVI

Under Art XXVI, from and after

Nov. 8, 1938, moucys derived from Mo-
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Motor VEHICLE TAXATION

sequent to that date. Atty Gen's Op
No NS 2093, Cect. 31, 1939,

Art XXVI prevents the transfer of
moneys in the Highway, Motor Ve-
hicle Fuel, Motor Vechicle or Motor
Vehicle Support Funds, under Pol C
See 443, to the General Cash Revolv-
ing Fund. Atty Gen’s Op No NS 2093,
Oct. 31, 1939.

Upon authorization for creation of
a deficiency, under Pol C, Sce 661, the
Department of Motor Vehicles, with
approval of the Director of Finance,
may expend funds from the unbudg-
cted balance for purchase of real
estate. Atty Gen’s Op No NS 5680,
Oct. 26, 1944,

The Department of Public Works
has implied power to construct an of-
fice building by virtue of authority
to acquire land for that purpose. Mo-
tor vehicle funds may be used there-
for, being an “administrative cost”
within Art XXVL.* In planning the
building anticipated needs are proper
to be considered. Presently unneeded
space may be rented to the ITighway
Patrol. Atty Gen’s Op No NS 2282,
February 23, 1940.

The guarding of powder magazines
of the Div of Highways, bridges and
important portions of highways, prep-
aration of maps, engincering studies
of road conditions, and load-carrying
capacity of bridges for use by mili-

Art XXVI§4

tary and naval authorities and others
have a direct relation to maintenance
of public highways and moneys appro-
priated by the Dept of Public Works
from the State Highway Fund may
be expended for such purposes. Such
moncys may not be expended to pay
the premium on bonds of deputy
sheriffs. Atty Gen’s Op No NS 4008,
Jan. 6, 1942,

Funds allocated to counties by the
State such as gas tax and motor ve-
hicle registration and license fees,
may not be transferred to the county
general fund and expended for gen-
eral county purposes. Both Pol C,
Sec 3714 and Art XXVI appear to

prevent such transfer. Atty Gen’s

Op No NS 5157, Oct. 26, 1943.

If Sec 6, Retail Sales Tax Act is
amended to make the tax applicable
to retailers of motor vehicle fuel, the
tax procecds would go into the Gen-
eral Fund and not into the Highway
Fund due to Sec 4 of Art XXVI. Atty
Gen’s Op No NS 1543, March 20, 1939.

County apportionments from the
Highway Users Tax Fund are avail-
able to pay salaries of pedestrian
crossing guards furnished by the Cali-
fornia ITighway Patrol, to the extent
that such apportionments include mo-
tor vehicle revenues derived under
Art XXVI, Sec 2. Atty Gon’s Op
(1951) 17 p 157,

Not to Affect Certain Existing Acts

Sec. 4. This article shall not affect or apply to any license fees
or taxes imposed by Chapter 339, Statutes ot 1933, as amended, nor
to any tax which is now or may hercafter be imposed by the
“Retail Sales Tax Act of 1933,” as amended, or the “Use Tax Act
of 1935,” as amended; nor shall it affect or repcal any provision
of the “Uncmployment Relief Bond Act of 1933,” Chapter 207, Stat-
utes of 1933, as approved by Section 9 of Article XVI of this Con-
stitution, nor shall it affect or iAvalidate Chapter 362, Statutes of
1935, as amended, imposing a motor vehicle license fee based upon
vilue. The Legislature may continue in effect the tax imposed
by Chapter 362, Statutes of 1935 as amended, provided that the
continuation of, or any amendment to, said Chapter 362, shall
provide that the revenue from said tax, excluding the costs of
vollection and subventions to counties, ecities and counties, and
vities, shall first be applied to the payment of principal and inter-
est on all State highway bonds outstanding on the cffective date
f'f this article. In the event the tax imposed by said Chapter
62, Statutes of 1935 as amended, is repealed, the Legislature may
make provision for such payment of said State highway bonds by
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Art XXVI§ 4 - CoxstrrerioN or 1879

means of any fees or taxes of the types mentioned in this articl.,
whether now or hercafter imposed, provided sueh payment wil]
not in any manner cause the loss of . federal highway funds to this
State.

Nothing in this acticle shall be construed as repealing, supersed.
ing or modifying that provision of Section 1) of Article XIII of
this Constitution, reading as follows:

“Out of the revenue from State taxes for which provision j.
made in this article, together with all other State revenues, ther
shall first he set apart the moneys to be applied by the State to ti.
support of the publie school system and the State university.”

In the event, however, moneys are transferred to the Genera!
IFund of the State from the funds referred to in this article for t! -
support of the publie schools and the State university, pursuant t.
Secetion 15 of Article XII1 of this- Constitution, the moneys .
transferred shall be returned to the funds from which they wer»
transferred from the first moneys available in the General IFun!
in excess of those required under Section 15 of Article XITI of thi.
Constitution for the support of the public schools and the Stat.
university. [New section adopted November 8, 1938]
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B 'MOTOR VEMICLE TAXATION AND REVENUE.
¢ § ;Amondment 28, 'Adds Article XXVI to Constitution.
o * " wehicle fuel tax moneys be used exclusively for public street and high- |

Permits not cxcoceding 20% of lg¢ per gallon fuel tax 4
to be cxpended for payment, redemption, elc. of certaln street or high- !
Requires all vehicle license fee !
and tax moneys be, used to cnforce laws concerning use, operation or |
Highway Patrol functions, for '

way purposes.
" way assessments, Bonds or coupons.

registration of vehicles,

for California
street ‘and highway and other dezlgnated purposes.
. ¢ + jnent shall not affect certain existing laws.
1

7 A et

fi v )
Senate “‘Oonstitutional ,
Requires motor

NO
Declares amend-

3

Muumnt In Favor of Senate Constitutional
.Amendment No. 28

. This. ] roposed constitgtional amendment,
'he sadopted by the yoters, will effectively
nud rmgnently prevent diversion of gascline

whds  to purpo‘es othér than those now
provrd&d by law.
+ Oglifornia motorists have been threatened
" many"-tinies with th& misuse or diversion of
moneys paid by them for the maintenance and
vvlopme;:t of routes for motor travel and
o the snpport of the Department of Motor
‘m o Yehicles. - e parpose of  this amendment is
! ! fdremr to ex\d such threatx
% Y measure ‘has been carefully drawn and
. tly fair,. ¥t makes no changes in exist-
b ﬁg W, nor does it"change any of the present
+; ‘uses for which gasoline tax and other highway
fund revenuen are expended.

. Biriefly, the measure provides that all gaso-
“ine tax money and reziitntlon fees now or
heneafter collected shall be used exclusively for

£ the following purposes: - ‘

.y (1) State highway maintenance and develop-

| - mex\t, .
- (2) S\mport of the State Department of
IR Motdr Vehicles, including the Btate Highway

Pagrol;
T 2&) Allocations to dtlel and counties for
g t and highway purposes;

(4) A continned limited use for the retire-
fnent. of local street and highway bonds.

. The ‘ mehsyre fleally provides that the
80 2alled “in lieu?y tax will not be affected ; also
- that. the Legiolture shall. retain control over
_the: proceeds of the 8 per cemt transportation

% tax on commercial vehicles.

“_ The' practice of borrowing gasoline tax and
registration fees for the tempgrary benefit of
f rh& genera! lund fs continued by apectﬂc pro-

A4
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Dl ' (For full text of measure, see page 9, Part II)

vision. However, money gso obtained must he
returned as soon as the condition of the gen
eral fund permits. No change is made in that
provision of the State Conctitution which pro
vides that the first call on all revenue received
by the State shall be for the maintenanc. of the
publie schools and the State university, bnt i
is likewise provided that in the event any high-
way funds are taken for such a purpose the:
must be returned as soon as the condition of th.
State’s general fund permits,

Despite the seemingly large amounts of mone;
spent annually for street and highway main-
tenance and development, the demands «of con
stantly growing traffic make it imperative th.
the gnsoline tax and registration feea be pro-
tected in every possible manner againgt diver
gion for nonhighway purposes. In other state.
where “diversion” has taken place, it Las Leon
ruinous to the proper development of adequatr
street and highway facilities,

Organizations interested in the developmen:
of our street and highway systems bave hearti’:
endorsed the amendment. Qrganized labor hax
voiced support. It has been approved by thos
responsible for the fiscal affairs of Califoruia
It has been submitted to the electorate by a
practically unanimous vote of the Legis'tture.

The soundness of the proposed amendmern:
in establishing a permanent barricade 2gain<:
the misuse of motorists’ money desorves o
“YES” vote from every person intere-ted in
conserving these funds for development of
streets and highways.

Vote “YES” on Proposition No. 8 and for-
ever prevent a *diversion” of gascline tax aud
other lnghway funds.

WILLIAM F. KNOWLAND,
Senator, Sixteenth Dustriet.

SANBORN YOUNG,
Senator, Bighteenth District.
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Constitutional

Senate
Amendment No. 28

nmunt  Against

purpage of this amendment is to pre-
rfechively and permanently the diversion
tor vehiele fuel taxes nnd motor vehicle
tation licenge fees to purposes other than
now provided by law, This pdrpose is
iplichied under  existing Inws; and the
Iment, thercfore, is unnecessary.,

re are approximutely two and one-half
n otor vebicles in California, and the
 of these constitute a rsubstantial seg-
of the clectorate. It is entirely unneees-
to grant constitutional protection lo so
a group. If sany attempt is made to use
* vehicle fuel taxes and registration license
for purposes which do not meet the ap-
1 of the motorists, their voting strength is
mte to protect their interests. To add
itutionnl protection would serve oanly to
nse the rigidity and ioflexibility of State
nment.
o eflicient and economical conduct of gov-
ent demands  that spending agencies of
nnent be required to report to and de-
nuthorization for expenditure of publie
+ from the Legislature, which is the repre-
iive body of the people. This objective iy
neeot ied if the expenditure of large

sums is made to depend’ upon the;iyiﬂd of. pat-
ticular sources of revenue rather thanm i, the,
need for such gervices.
Regordless of the need for or the daei
of using funds derived from the moteq,'v
fuel tax and registration license-, fees "#ixc!
sively for highway purposcs, the “freexifg” ot
any tax fund for special purposes by %op- i
stitutional amendment is unsound fiscel .po
Iixisting provirions regarding the use of
funds mny be entirely satisfactory in ter
the present needs of the highway system
there is no reason to assume that at:
future time change may not be desirabl
the existing laws become embedded :fn
stitution, ns proposed by the ame:
needless handieap is created. Should ¢
be made neeessary by future devel?
legislative action would be preferable” to tHi
Iengthy process of constitutional amendme l:,‘
An adequate program of expondxture i .
field is a relative matter. In the case of'_hi‘h‘.
wiys, necessary expenditures for new rol, a
for improvement of existing roads are & !\M& :
{ion of (1) the existing highway facilities i
the amount and kind of traffic; (2) the 4 :
sity of the need for other forms of e%pend
and (3) the burden involved in aul!w th“
lecessary revenues. i

MALCOLM M. DAvrssoﬁh
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BUDGETARY FLOW OF STATE MOTOR VEHICLE FEES AND RELATED 3
HIGHWAY USERS TAXES IN CALIFORNIA FOR THE 1972-73FISCAL YEAR
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OFFICE OF THE ATTORNEY GENERAL
STATE OF CALIFORNIA

EVELLE J. YOUNGER
Attorney General

OPINION :

of : NO. CV 72/357
EVELLE J. YOUNGER : JUNE 6, 1973
Attorney General :
LAWRENCE K. KEETHE :

Deputy Attorney General :

THE HONORABLE JAMES R. MILLS, PRESIDENT PRO
TEMPORE, STATE SENATE, has requested an opinion on questions
which may be stated as follows:

1. Does article XXVI of the Constitution permit
the appropriation of motor vehicle fuel taxes for the
construction or maintenance of a rapid transit system?

2. Does article XXVI of the Constitution permit
the appropriation of motor vehicle fuel taxes for use on
pedestrian, equestrian, or bicycle lanes or trails?

The conclusions are:

1. Article XXVI of the Constitution bars the
appropriation of motor vehicle fuel taxes for the construction
or maintenance of a rapid transit system.

2. Article XXVI of the Constitution permits the
use of motor vehicle fuel taxes for the construction and
maintenance of pedestrian, equestrian, and bicycle lanes
and trails separated from but adjacent to or approximately
paralleling existing or proposed highways if such separation
increases the traffic capacity or safety of the highway.
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ANALYSIS

" Article XXVI of the Constitutionl/was adopted
November 8, 1938. 1In order to fully comprehend the issues
presented here, article XXVI should be viewed in the light
of 1ts historical background and the circumstances sur-
rounding its adoption.

In the fifteen years preceding 1938, there was a
steady and gradual increase in the revenues produced from
gasoline taxes, registration fees, and weight fees. By 1938
there were conflicting views on whether these revenues should
be used to improve the state highway system or should go into
the general fund. This conflict was resolved in 1938 by the
adoption of article XXVI.

An examination of the ballot arguments for and
against article XXVI, which appeared on the ballot in the
1938 general election as Proposition 3, should be considered
as a guide to the purposes to be accomplished by its adoption.

Argument in Favor of Senate Constitutional
Amendment No. 28

"This proposed constitutional amendment, when
adopted by the voters, will effectively and perma-
nently prevent diversion of gasoline tax funds to
purposes other than those now provided by law.

'""California motorists have been threatened
many times with the misuse or diversion of moneys
paid by them for the maintenance and development
of routes for motor travel and for the support of
the Department of Motor Vehicles. The purpose of
this amendment is forever to end such threats.

1. Article XXVI of the California Constitution
provides, with certain exceptions enumerated in section 4 of
the article, that proceeds from motor vehicle fuel taxes
"imposed by the State'" on the manufacture, sales, distribution,
or use of motor vehicle fuel in motor vehicles operated on
public streets and highways in the State shall be used
"exclusively and directly for highway purposes.' ''Highway
purposes'" are defined in the article to include the construc-
tion, improvement, repair, and maintenance of public streets
and highways, the payment for property taken or damaged for
such purposes, the administration costs necessarily incurred
in carrying out such purposes and the payment of sums due
under certain designed bonds.

...2..
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Argument Against Senate Constitutional
Amendment No. 28

"The purpose of this amendment is to prevent
effectively and permanently the diversion of
motor vehicle fuel taxes and motor vehicle
registration license fees to purposes other than
those now provided by law. This purpose is
accomplished under existing laws; and the amend-
ment, therefore, is unnecessary.

"There are approximately two and one-half
million motor vehicles in California, and the
owners of these constitute a substantial segment
of the electorate. It is entirely unnecessary
to grant constitutional protection to so large
a group. If any attempt is made to use motor
vehicle fuel taxes and registration license fees
for purposes which do not meet the approval of
the motorists, their voting strength is adequate
to protect their interest. To add constitutional
protection would serve only to increase the
rigidity and inflexibility of State government.

1" "

When we view article XXVI in the light of its
historical background and the arguments in favor of its
adoption, we are logically led to the conclusion that the
article was drawn to halt attempts to divert gasoline tax
funds to purposes other than the construction, maintenance,
and repair of bridges and highways. In fact, it is stated
in the argument in favor of passage that one of the purposes
of the article is '"forever to end such threats."

While the ballot arguments state the general
intent of article XXVI in 1938, an analysis of '"public
highway'" and "highway purposes' indicates that, not only
in 1938 but also presently, these terms exclude rapid
transit lines from their meanings. See, for example, In re
Opinion of the Justices, 85 N.E. 2d 761 (Mass. 1949).

In that case, the Supreme Judicial Court of
Massachusetts was requested to render an opinion on the
validity of a provision which declared that transit lines
owned by the Metropolitan Transit Authority were '"'public
highways or bridges'" within the meaning of the Massachusetts
Constitution, which required highway user fees to be spent
on highway obligations or for the construction, reconstruc-
tion, maintenance or repair of public highways and bridges
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and on the enforcement of state traffic laws. The court
stated that the proposed bill would be invalid, concluding
that constitutional language '". . . 'should be interpreted
in "a sense most obvious to the common understanding at the
time of its adoption . . ."'" 85 N.E. 2d 761, 763.

It is clear that the longstanding legislative
interpretation of article XXVI supports a restrictive
definition of "highway purpose.'" It is to be observed that
numerous attempts have been made to amend article XXVI to
provide for expenditures for mass transit, all of which have
failed to pass. As recently as 1970 an amendment to article
XXVI appeared on the ballot in the general election which
would have permitted a portion of highway user funds to be so
diverted. This was voted down by a 54 to 46 percent margin.
The ballot arguments again, as in 1938, assumed that '"highway'
and "highway purposes'" exclude mass rapid transit. Additionally,
the Constitution Revision Commission suggested a constitutional
amendment to allow the use of motor vehicle fuel taxes for
rapid transit in their report of 1970. California Constitution
Revision Commission, Proposed Revision of the California
Constitution, Part 3, pp. 39-46 (1970).

The use of motor vehicle fuel taxes for the
construction or maintenance of a rapid transit system has been
considered in prior opinions of the Attorney General. This
office has consistently held that article XXVI of the
Constitution bars the appropriation of such tax revenues for
rapid transit purposes. See 47 Ops.Cal.Atty.Gen. 145 (1966);
?7 Op§.Cal.Atty.Gen. 28 (1966); 27 Ops.Cal.Atty.Gen. 15

1956).

In light of the foregoing, we conclude that motor
vehicle fuel taxes cannot be appropriated for use in the
construction or maintenance of a rapid transit system.

The next question to be considered is whether motor
vehicle fuel tax revenues may be used on pedestrian, equestrian,
or bicycle lanes or trails.

In view of the historical context in which article
XXVI was bred and subsequent reaffirmation of thosebasic
concepts, one is forced to the conclusion that motor vehicle
fuel taxes were meant for use in connection with activities
directly related to motorized vehicular traffic.

However, it is apparent, for instance, that the
construction and maintenance of pedestrian facilities, such
as sidewalks and pedestrian overcrossings and undercrossings,
which serve to separate pedestrian traffic from motor vehicle

Fxugr =l m e
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traffic on the highway, serve a "highway purpose,'" in that
pedestrians who use or might use the streets and highways for
transportation are removed from the highway thereby increasing
the traffic capacity and safety of such street or highwav.

It is important to note that, in absence of a
contrary indication, terms used in a constitutional amendment
must be construed in the light of their statutory meaning or
interpretation in effect at the time of its adoption.

County of Sacramento v. Hickman, 66 Cal. 2d 841, 848-51 (1957).

Streets and Highways Code section 22010 defines
"street" as including '"all or any portion of territory within a
city set apart and designated for use of the public as a
thoroughfare for travel, and includes sidewalks, the center and
the side plots thereof. [Emphasis added. |

Section 22010, enacted in 1941, was based upon a
1931 statute and remains substantially unchanged since that
time. Therefore, at the time of the adoption of Article XXVI,
the statutory definition of '"street'" included more than just
the roadway used by motor vehicles.

Furthermore, in and before 1938, the streets and
highways were available not only to motor driven vehicles but
also to pedestrians, horses, wagons and bicycles, as well as
to livestock. Therefore, prior to 1938 there was a tradition
of customary use of the "highway'" by more than motor vehicles.

Article XXVI was enacted to preserve the highway
fund for motor vehicle travel, as it became readily apparent
in the 1930's that a complete "highway'" system had to be
developed and maintained in order to accommodate the substantial
increase in automobile traffic and '"highway'" use. But, since
the highways were used in 1938, and are still used today, for
purposes other than motor vehicle movement, can motor vehicle
fuel taxes be used for such other purposes? It is our view
that the allocation of such funds to non-motor vehicle
purposes is authorized if such purposes have a direct bearing
on the movement of motor vehicle traffic.

Thus, it is our opinion that article XXVI of the
Constitution permits the use of motor vehicle fuel taxes for
the construction and maintenance of pedestrian, equestrian,
and bicycle lanes and trails separated from but adjacent to
or approximately paralleling existing or proposed highways
only where such separation directly increases the traffic
capacity or safety of highway.

Consistent with this conclusion is chapter 1092,
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Statutes 1972, effective March 7, 1973, enacted during the 1972
Legislative Session. Chapter 1092 provides, among other things,
for the development of bicycle lanes from revenues collected
under the Motor Vehicle Fuel License Tax Law. Chapter 1092
specifies that motor vehicle fuel taxes may be used, as set
forth in said chapter, for the construction and acquisition of
rights-of-way for bicycle lanes, where the separation of
bicycle traffic from motor vehicle traffic would increase the
traffic capacity or safety of the highway. This, we believe,

is permitted by article XXVI.

Additionally, prior enacted statutes provide that
motor vehicle fuel taxes may be used for the construction and
maintenance of pedestrian, equestrian, and bicycle lanes and
trails if such trails are adjacent to or approximately
paralleling existing or proposed highways where the separation
from the highway would increase the traffic capacity or safety
of the highway. See Streets and Highways Code §§ 100.12, 104,
105.5 and 105.7.

The above statutes validly provide for the construc-
tion and maintenance of pedestrian, equestrian, and bicycle
lanes from motor vehicle fuel taxes. :

We conclude, therefore, that the use of motor
vehicle fuel taxes on pedestrian, equestrian, and bicycle
lanes and trails is permitted if such lanes or trails are
adjacent to or approximately paralleling existing or proposed
highways and would directly increase the traffic capacity or
safety of the highway. On the other hand, the use of motor
vehicle fuel taxes on such lanes or trails other than as
outlined above and which are not adjacent to or do not
agproximately parallel a highway, and which do not increase
the traffic capacity or safety of the highway, is precluded by
article XXVI of the Constitution since it would not promote
the movement of motor vehicle traffic.
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AFFIDAVIT OF MARY D. NICHOLS

STATE OF CALIFORNIA )
COUNTY OF LOS ANGELEsg 58

MARY D. NICHOLS, first being duly sworn, deposes
and states that:

1. I am one of the attorneys for Petitioners in the
foregoing Petition for A Writ of Mandate With Memorandum of
Points and Authorities.

2. On Wednesday, July 18, 1973, I spoke by telephone
with Mr. James Wing, an attorney on the staff of the Legislative
Counsel to the California Legislature specializing in legislation
affecting transportation. I asked Mr. Wing if he was aware of
any opinions of the Legislative Counsel, or any other State
official or agency, concerning the scope of the term "highway
purposes"” as used in Article XXVI of the California Constitution.

1 Mr. Wing informed me that to the best of his
knowledge there is no public document which contains a statement
of the construction which the Legislature or any State agency
places on the term "highway purposes.”" He stated that while
opinions of the Legislative Counsel's office are confidential
and not available to the public, he could tell me that there
was no opinion in existence defining in general the permissible
purposes for which Article XXVI funds may be used.

4. Mr. Wing also told me that the Attorney General's
opinion requested by Senator James Mills, attached to the
foregoing petition as Exhibit 5, was intended to resolve any

possible existing doubts about whether "highway purposes" could
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include mass rapid transit facilities. He stated that it
was his belief that the Attorney General's opinion was conclusive

on this question, and that it is correct.

MARY D. MNICHOLS

Subscribed and sworn before me

5 o e
this 1 day of July, 1973.
= /
NOTARY

A A A AL AL A

OFFICIAL SEAL
O ANNA C. BEARD
4E1z1) NOTARY PUBLIC-CALIFORNIA

LOS ANGELES COUNTY
My Commission Expires Aug. 30, 1973

PP T

1910 Ocean Front, Santa Monica, Calif. 90406

Exw@ir 6"
Pn‘e \tl w




EXHIBIT "6"



o Anacles lwcs

HARRIBON GRAY O11S, 18811017
HARRY CHANDLIR, 1917-1944
e e o= gt ol o oA
NORMAN CHANDLER, 1044-1960

QTS CHANNDLEE, Mublisher
sl s s ety
ROBFRT 1), N1LSON
Exccutivé Vice President and Genera] Managar
WILLTAM U, THOMAS
Fxecutive Vice President and Ediroc

CHARLEN €, CHAST, Vice President—[reduction

ROBERY C. LOBDELL, Viee Irestdent- ~Administration-Generd! Creoo-
RICHARD $. ROBINSON, Vice President—Assistant 1o the Pri’ ey

VANCE L. STICKELL, Vice President---Nsies

JAMES BASSETT, Awoviate Fdieor
JAMLS BELLOW'S, Awociate Iditor
ANTHONY DAY, Editor ot the Edierisl Pages
ROBERT J. DONOVAN, Associste Fdiog
FRANK P. HAVEN, Manuging Editor

‘ 6~Part 1l

TUESDAY MORNING, JULY 24, 1973

Mass Transit: a Good Start

The proposed mass rapid transit system for Los
Angeles looks good.

It represents the best thinking of teams of experts

in a $600,000 study that itself benefited from more
than $4 million in research over the years, The

“-eight priority corridors ave similar to the corridors

identitied in other studies, which reinforces the va-
lidity of the findin:zs. And the elaboration of the ra-
pid fransit trains with an expanded bus system, in-
chuling more buses on special  (reeway - lanes,

©omakes sense.

We think the Southern California Rapid Transit

L Distiiet has done a professional job in the develop-
~ment of these plans,

The plans wre just a beginning. A process of com-

munity hearings and meetings will now begin, and .
run almost to the end of the year, so that the final

plans will truly reflect the views of the citizens.

And, while that is being done in this avea, work will.
continue in Secramento and Washington to assuie

state and lederal support, both needed,
The crucial test of the wishes of the community

“will come next year. in the June or November elec-

tion. when voters will be asked to approve a spe-
cial sules tax to cover most of the local share of

_the project.

If that vate ciaevies, and if the Department of
Transportation provides the kind of federal money
needed, it will be possible to break ground in 1973
and live a1 H0-mile svstem, including 116 miles of

hich-speed frain seivice, in operation within ‘the:
followinz 1Y voeurs,
We are confident that fhe community will sups. ©
port the specinl sales fax, It is frue that a more’ 4
madast < em wis rejectad by the voters in 1908,

We, toos cppoced thet poopesal. The need was not

appreciatods Tov that woea time ot peak freeway

constiuetion. Now, the sjtuation is different for-
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two persuasive reasons: (1) The present disloc:.-
tions in the supplv of petroleum pioducts fore-
shadow a real shortage of zasoline in the yrays

- ahead; (2) the Environmental Protection Acency

has found that Los Angeles can improve the ounl-
ity of its atmosphere only by reducing the v-2 of
automobiles.

In other words. if Los Anaeles residents wish
maintain their mobility, they must accent the ¢ost-
ly burden of rapid transit—not us a luxury. not o«
a mere supplement to the private cav, hut o8 o ne-
cessity, as the principal way of getting ciouncd.

Fortunately for Los Angeles citizens, they wili
not be required to bear the financial burden alone.
Under provisions of the law, the federal govern-
ment is authorized to provide about two-thirds of
the cost. The only question in connection with tie
Los Angeles plan is whethor, because of the sheer
fmmensity of the plin, totaling at least S6.5 billion,

o

“the lederal government will be willing to provice

the share possible under the Law, A funding crisis
could jeopardize the project beciuse the system
cannot be reduced in size without viskine ineffoe-
tiveness and inefliciency. and each day's delay, b
cause of inflation, increases the cost by at least &1
million.

More than Washinzton's coopervation is requived.
There is wrgent need for action in Sacramentn oo
pending legisiation, already approved by the f:-
sembly, to facilitate the sales tax election, perimii-
ting a decision by a simple majority of thr vorers
and allowing the district to ask for as much as

‘. 0.75%,

These obstacles will be more readily surmounted

as the communily itself comes to appreciate the

potential for rapid fransit in a recion whore onge
was commonplace to say it would never woprk s
RTD stucdy assures us that it can woris, The o
tion in enevey supply and pollution dramntizo-s thet
it must.
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Mayor Seeks Los Angeles Mass Transit

By JUDITH KINNARD
Korgial to TUue New Yark T\mes

LOS ANGELES, July 14—
Construction of a rapid trans-
i system to unite the sprawl-
fng suburbs of Los Angeles,
a key campaign promise in
Thomas Bradley's race for
Mayor, is emerging as the
major stated goal of his ad-
ministration.

Surrounded by unpacked
boxes cluttering the new of-
fices two weeks after his in-
auguration, the city’s first
black Mayor talked about
his dreams for the next four

ars.

“Number one, 1 want to
see us build a rapid transit
system,” he said. “Then I
want to see some kind of re-
vitalization of some of these
communities.

“And 1 want to see if we
can bring people together.
I want them to begin to feel
some connection, not just

. With their particular commu-
nity but between themselves
and the city—between them-
selves and the other people
who live here.”

As one Bradley aide said,
“building a rapid transit sys-
tem is gomng to be a monu-
mental job." The new Mayor
will be trying, to influence a
life-style long weddeéd to the
automobile and the equally
long-standing skepticism to-
ward rapid transit that has
resulted from more.than twe
decades of ineffectual stud-
ies and plans.

Highway Lobby Opposed

In addition, the Mayor
must challenge the powerful
economic bloc, the so-called
highway lobby composed of
major oil companies and
road builders, that has long
opposcd such a system.

ven before his inaugura-
ity's 37th May-

7

or, Mr. Bradley, 55 vears
old, began his campaign to
bring rapid transit to South-
ern California with trips to
Washington and Sacramento
to scck the help of legisla-
tors, Congressmen and Fed-
eral officiais.

“lI did not go asking for
dollar amounts or even spe-
cific programs,” he said. “I
just wanted them to know

that we're going to come in .

with such programs and set
the climate for a working
relationship.”

Although he professes op-
timism, the Mayor has
backed off "his campaign
promise “to break ground
within 18 months” and has
adopted an attitude of cau-
tion in devising a plan. :

The plan will be developed
in two phases: an immedi-
ate response to meet the
strict air quality regulations
recently imposed by the En-
vironmental Protection Agen-
cy, and a longer-range plan
coordinated with the county
government for a rapid
transit system, -

Test May Be Copied -

Immediate measures to
help relieve congestion and
meet E.P.A. regulations in-
clude express lanes for bus-
es and car pools and sub-

scription “bus ~service «mod-

eled after a recently initfat-

ed experiment by the Atlan- -

tic Richfield Company. The
service, a first for the city,
brings 230 commuters to the
downtown headquarters from
four different sections of
Los Angeles at a cost of $40
a month, a fee that is cheap-
er than gas and parking for
an automobile.

The second phase will be
the long-range development
of a rapid transit system
that would form the back-
bone of transportation in the

county and evpatually the
region. il

This month the plan for
a multibillion-dollar transit
system for Los Angeles will
be announced by the South-
ern California Rapid Transit
District. The district, which
was created eight years ago
by the State Legislature, cur-
rently administers the city’s
bus service at a loss of $2-
million a month.

‘The plan, executed at a
cost of $600,000, is expected
to call for a 100-mile fixed
rail system that would cost
more than $6-billion and take
more than a decade to con-
struct. ,

Although the new Mayor
has made no comment on
the plan, there are indica-
tions that he leans toward
more advanced modes.

“I * understand that the
technological development of
some of these alternate sys-
tems has reached a point
where they would be prac-
tical for us, could be built
at one-third the cost, and are
much better looking,” he
said.

One such system that has
attracted his attention is per-
sonal rapid transit, a system
that is bmond the concep-

<butswhich-has.not
yet been fully developed in
this country. The system uses
slim guideways installed over
existing city streets to carry
small, three-to-six passenger
cars nonstop to their desti-
nation by ' electromagnetic
propulsion. The Aerospace
Corporation, a nonprofit re-
search organization near Los
Angeles, estimates that fares
of three to four cents a mile
would pay all operating costs.
- Mayor Bradley is support-
ing a bill in the Legislature
that would create a region-

al planning administration to

supersede the Rapid Transit

District and would seek Fed- ;

eral funding for the region.
The transit district, noto-
riously lagging in its fund
raising cfforts, has received
only $38.9-million from the
United States Department of
Transportation, compared
with - $457.5-million for New
York.

‘The Mayor aiso supports
a bill that would reduce re-
quirements for passage of a
local bond issue for rapid
transit from 60 per cent to
a simple majority. And he is
lobbying to break the strong
Federal and state highway
trust funds to permit the use
of bulging gas tex revenues,
now limited to highway con-
struction, for rapid transit.

In California, a constitu-

tional amendment is consid-
-ered necessary to open the
funds. However, Mr. Bradley
plans a court challenge to
the original 1legislation of
1938 by arguing that the
definition of “roadway”
could be expanded to in-
clude rapid transit.

An unexpected windfall of
an estimated $90-million and
matching Federal funds could
come from legislation being

-.developed by the Los Ange-
les County Board of Super-
visors. The bill would per-
mit spending the first six
months’ receipts from a new
one cent sales tax on rapid
transit.

Mayor Bradley’s cfforts
come at a propitious time.
They coincide with the tar-
nishing of the freeway dream
of safe, swift automotive
transportation that was born
in the winter of 1940 with
the six-mile $6-million con-
struction of the first leg of
the Pasadena Freeway.
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The Environmental Protection Agency has been
the first to acknowledge that Los Angeles will not
be able to meet federal clean air standards by 1977,
even if the most stringent controls are placed on
private auto use. But in presenting the EPA's pro-
posals for air pollution reduction in major metro-
politan areas, Acting Administrator Robert Fri has
also rightly emphasized that a great deal can be
done in the next few years to reduce smog sub-

gtantially in this area, and it is this goal that ,

must now be pursued.

Fri believes that adoption of all the control steps
in the EPA's plan could cut the number of serious-
ly smoggy days in the Los Angeles area by 757 to
909%. These are the days when smog readings ex-
ceed the federal standard set in 1970, Last year
this area experienced 250 days of excessive smog.
Fri says that by 1977 the number could be cut to as
few as 25 days.

That would be done essentially by dissuading or
preventing people from driving their cars as much
as they now do. The EPA's strategy is to require
the state to institute a series of restrictions and al-
ternatives. Beginning immediately, for example,
the EPA proposes a ban on the construction of new
car-parking facilities, to be followed next Jan. 31
by a program aimed at a 209, phased cutback in
existing parking spaces. The aim of both proposals
1s to encourage more car pooling. Meanwhile, start-
ing next Dec. 1, the EPA wants special bus and car-

e . —a——

F éasiblé . Ideés for Cleaner Air

pool lanes, to move high-occupancy vehicles faster
and, in so doing, to encourage their use.

A limit on gasoline consumption is also a key part
of EPA strategy. Beginning July 1, 1974, gasoline
sales would not be permitted to exceed the sales of
1972 and 1973. That means rationing, either volun-
tary on the part of drivers or regulated by the
government. In either case, the result would be to
cut back on private auto use.

The strength of these proposals is that they are
feasible, that they would not be likely to disrupt.

. the basic economic life of Los Angeles, even though

they would involve some forced restrictions on
driving. But by themselves they would not bring
about the improvement in air quality that the law
envisions for 1977, which means that Congress will
have to give Los Angeles more time to meet that
goal. Nor would they by themselves satisfy the
transportation needs of this area.

Los Angeles got into its foul-air fix in good part
because there has been no adequate mass transit
alternative to the private car. If the EPA proposals
or something like them are made law, as they prob-
ably will be, auto use is going to be restricted.
When that happens, a good public transit system
will be not only desirable but essential. We have

" been warned, in short, that the days of unlimited

driving freedom are coming to an end, and quite

soon. To equivocate in the face of that warning -

would be inexcusable folly.
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NOX + LA =

The Environmental Protection Agency is pre-
paring to recommend to Congress a significant eas-
ing in the standard for emissions of oxides of nitro-
gen in 1976 cars. Adoption of the EPA proposal,
which is almost certain, would mean some cost sav-

~ Ings for car buyers in coming years. That's the

good news.

The bad news is that, even with the change, Los
‘Angeles will still be faced with the need for what
acting EPA Administrator Robert Fri calls "ex-
tremely stringent" auto standards. That will re-
quire major changes in this area's transportation
habits, ’

The unprecedented appeal by Gov. Reagan and
alr pollution authorities yesterday for a severe
curtailment in driving because of the heavy smog
was a timely and urgent reminder of the problem.

On the basis of recent studies the EPA believes
that the auto exhaust emission level for oxides of
nitrogen called for in the 1970 Clean Air Act is un-
necessarily strict to mect national health require-
ments. The law says that by 1976, NOX from new
cars has to be reduced 90¢0 from 1971 levels. This
means that no more than 0.4 grams per vehicle
mile of NOX would be tolerated.

The 0.4 fizure was drawn mostly from some stu-
dies of the effects of NOX on a group of school chil-
dren in Chattanooga. But those studies apparently
yielded erroneous conclusions because the measur-
ing instruments used were faulty. The EPA has
now found that NOX concentrations are much less
a threat to health around the nation than was first

thought. So, the agency says, NOX controls on cars et
don't have to be as tough as Congress thought '

when it wrote the Clean Air Act three years ago.

Instead of a 1976 standard of 0.4 grams per vehi-

cle mile, the EPA now is thinking about an NOX
maximum of between 1.5 and 2 grams per mile.
The state Air Resources Board long ago concluded
that a 1.5-gram standard would be adequate for
California, so in effcct the EPA now is agreeing
with the ARB findings. Of major importance is the
fact that the proposed revised standard could be
achieved without the use of expensive and ques-
tionable reduction catalysts, devices that, would
boost the cost of new cars about $150.

A change in the NOX standard would not,
however, mean the end of catalysts. An oxidizing
catalyst would still be needed on most cars begin-

ning in 1975 to reduce emissions of hydrocarbons .:

Mass Transit

and carbon monoxide, if current standards are to
be met. General Motors, which has a large capital
investment in catalyst development, is ready to go
ahead with installation on 1975 models. Ford and
Chrysler have been pursuing alternative emission
control technologies. But the exhaust cleanup
methods they see as promising will take some time
beyond the 1975 deadline to have ready.

Whatever happens, Los Angeles residents will
still be faced with the need for substantial adjust-
ments in their motoring habits. Our problem is that

. even with strict auto emission controls, we produce
""an unhealthy amount of air pollution, thanks to the
“enormous number of cars in the basin and the pe-

culiar atmospheric conditions that help create and

.trap photochemical smog. That's what Fri of the
. EPA was talking about when he warned that Los
- Angeles still will have real difficulties.

Last January the EPA served notice that Los
Angeles might be able to clean up its air enly

_ through such drastic expedients as gasoline rations

ing durinz the six smozgiest months of thie vear,
Next weck the EPA will publish its final plan for

" combatting air pollution in the basin, Details aren’t

known, but it is certain there will be stronz empha-
sis on the need to cut down the number of vehicle

miles traveled daily on our streets and freewayvs.

There is only one way to do that: by developing

“adcquate mass transportation systems in Los An-
‘geles, and by beginning not at some point in the
. -vague future, but now.
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Transportation Chief
Hits City’s Failure
to Develop Transit

BY RAY HEBERT

Times Urban Atfairs Writer

Los Angeles faces the most serious
transportation problem of any major
urban area in the nation and may
have to be shocked into doing some-
thing about it, Secretary of Trans-

ortation Claude S. Brinegar said

Wednesday.

The new transportation official—a
former Los Angeles oil company ex-
ecutive-—put the blame on freeways
and automobiles. :

Los Angeles, he said, has concen-
trated so much on developing a
*frer  y-suburban culture” that it
has duced a dependence on the
auto...obile that is "almost beyond
belief."

"Iet's face it—we're 'honked' on
the automobile and don't know how
to break the habit.," Brinegar, senior
vice president of the Union Qil Co.
before he became transportation sec-
retary, said.

He offcred the resources of the
Department of Transportation to
help Los Angeles get out of the auto-
mobile rut.

Brinezar, a Union 0il employe
nearly 20 vears and a resident of
Rolling Hills, was nominated by
President Nixon to the transporta-
tiont post last December. The Senate
confirmed him Jan. 18.

Severe Criticism

His scnlding of Los Angeles—by a
person whon knows the region—was
one of the severest criticisms to
come from the federal level about
this area's failure to build another
type of transportation svstem.

At a news conference—and later at

a National Transportation Week
Iu .on at the Los Angeles Con-
v n Center—Brincegar urged:

"1et's start offering alternatives to
the automobile right now."

He promised “special handling”
through DOT's Urban Mass Trans-
portation Administration of any ap-
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Claude S. Brinegior

Times photo

plication for help or funds to get the
Los Angeles area's transportation
problems solved. .

UMTA .administers planning and
capital grant programs valued at
about $1 billion a year. Matched by
local funds, the money can be used
for buses, terminals and to plan and
build rapid transit systems. ’

"Some of this money is available to
Los Angeles," Brinegar said. "But I
have not seen an application yet.
Very little is coming to Los An-
geles."

The transportation secretary re-
fused to place responsibility for the
region's problems on any one agency
or individual.

Under state law, however, the
Southern California Rapid Tr.ansit
District has the job of developing a
rapid transit system and running
the nation's largest urban transit
bhus fleet. )

Brinegar said he was trying to
help the Los Angceles area find an-
other mode of transportation—be-
sides freeways and cars—to "beat
the Environmental Protection
Agency to the punch.”

Please Turn to Page 3, Col. 1
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Continued from First Page
He warned that the EPA

~swwould continue to exert-

pressure to enforce the
Clean Air Act, which
could lead to a proposed
gasoline rationing plan for
Los Angeles.

Cautioning that Los An-
geles should "take this
matter very seriously,” he
urged a spced-up in coor-
dinated land use and
tr ansportation planning
and a strengthening of im-
plementation authority.

"We in Washington can-

" not find the solutions to

Los Angeles' problems,"
he said. "But when you
bring us comprehensive,
community-supported pro-
posals we stand ready to
help—and quickly."

The SCRTD currently is
engaged in a transporta-
tion corridor analysis. The
study, the latest of scores
undertaken here, evolved
from disagreements over
where the first line of a
proposed ranid transit sys-
tem should he built.

Brinegar suggested that
Los Angeles, like other
cities, find alternatives to
the automobile by produc-
ing balanced transporta-
tion ideas—such as ex-
panded bus service—that
could "happen in a hurry."

(Actually, the SCRTD
recently proposed expand-
ing bus service in the San
Fernando Vallcy and else-
where).

He cited the $38 million
San Bernardino Freeway
busway as a "small start
(but) much, much more
needs to be done."

More Passengers

Since high-speed buses
began operating on ex-
press lanes built especially
for them in January, rusi-
hour patronage on two
SCRTD lines uszing the
buswayv has increased
from about 1,050 round-
trip passengers to 1,370 a
day. .

Other low-cost transpor-
tation ideas which, Brine-
gar said, should be devel-
oped include:

—High quality, reliahle,

rapid bus service on exclu-

sive or reverse lanes on
freeways and surface arte-
ries. This should be cou-

_pled with greater freedom

of movement for buses on
downtown streets, he

added.

—Special freewav and
parking privileges :or car

pools.

—Special parking lots in
outlying communities to
serve as "staging" areas
for bus service or car pools.

—Developing a schedule
of staggered work hours to
balance the freeway load

more evenly.
Free Passes

—Getting companies to
provide free bus passes in
lieu of free employe park-

ing.

—Permitting, and pos-
sibly subsidizing, use of
limousines or

taxi - like
small buses for home pick-
up and delivery of commu-
ters who live near one an-
other.

"I suspect that before
long a few cities—and Los
Angeles may be ‘one—will
even be looking at the pos-
sibility of licensing the use
of freeways, with higher
fees during prime time,"
Brinegar added.

An SCRTD spokesman
questioned the transporta-
tion secretarv's statement
that no applications for
help had been received
from the Los Angeles
area.

He pointed out that
UMTA funds were used to
help build the San Bernar-
dino Freeway busway and
that many new SCRTD
buscs, as well as its down-
town minibuses, were pur-
chased with federal help.

It was noted, however,

that applications for thess :

grants were made during

the tenure of Brinezars .

predecessor., former
Transportation

John Volpe.

Secretary

A highlight of the !
Transportation Week ob- -
gervance at the Conven-
tion Center included a diz- !

play of new buses and oth-
er vehicles, among them a

new Bay Area Rapi.

Transit District car en
route to San I'rancisco,

The car, which will =n
into service on the BALT
system, is the 1°8th deliv-
ered by Rohr Industries of
Chula Vista. BART has or-
dered 350 of the rapid
transit cars.

w
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itz Urges
Higiway Fund
‘Diversion

Teamsters Union ; members
have been urged by General

President Frank E. Fitz-

simmons to lend their support in
getting highway funds diverted to
mass transit programs.

Writing in the April issue of The
International Teamster magazine,
Fitzsimmons noted that Team-
sters have always supported
building a good national highway
_system, “and we continue this
support.” )
Freeways not enough

‘He added: “But we have come
to the conclusion that freeways
alone cannot resolve the trans-
portation needs of America’s met-,
ropolitan areas. Our cities de-
mand transportation solutions
which cannot be attained without
the aid of mass transit.”

Fitzsimmons said that under
current financial restrictions it is
impossible to grant needed trans-
portation flexibility to urban gov-
ernments without permitting
them to determine their use of ac-
corded shares of the Highway
Trust Fund.

Consolidation of
funds needed

For this reason, said the Team-
ster leader, funds must be consoli-
dated rather than proliferated be-
fore crucial transportation prob-
lems can be solved.

“Both as citizens and as union
members,” said Fitzsimmons, “I
urge each and everyone to contact
congressmen to properly -gmend

the Federal Aid Highway Act.
States and local governments
should have the right to use a por-
tion of their Highway Trust und
revenues for transportation
modes they deem most effective.”
The question of the development
of mass transit needs of cities is
now active in Congress. ;

4
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EDITORIAL

L.A. Mass ?mnsut
@@mr traent Needs

Since the SCRTD has decided to use gasoline sales tax
revenues for maintaining its bus system rather than develop-
ing a mass transit system, many critics have appeared.

There have teen moves in the State legislature and threats
by the County to aholish the RTD and establish an entirely
new orgamizauon. Aitisuzn we don't agree with the RTD's
plans to defray mass transit, we also don't helieve the estab-
lishment of a new organization at this time will solve the
problem either. Too often emotions cioud our vision. Let us
step back and think for a moment. Certainly we were led to
believe that SB 325 was desioned to finance a starter system
for mass transit and many of our business leaders who sup-
ported this approach feel they have been used and deceived.

Because of tiis, the Chamber has been meeting with the
RTD. They have explained their financial difficulties, but the
scars remain.

As we see it, the District's board itself is not yet fully
committed to mass transit.

However, before we scrap the RTD we must investigate and
evaluate every alternative. Money and a commitment to a
balanced plan to achieve mobility is what is needed. Logically,
the place to lock is the Federal and State highway trust funds.
Nevertheless we cannot rely on the District until they reor-
ganize their internal priorities and affix a firm commitment to
a plan including mass transit as a basic element.
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Time Is Running Out

The consrpnsus h=< it that the Envivonmental
Protection Aaenev's preposal to ration gasoline
sales in Los Anzeles doring the six smoggiest,
months of the vear iz ecnaamically infeasible and
poaliticaily v eal tivee s aecirate enouch assess-
ment, to donbt, Bor hao Oy of any real help in re-
spondinT io the prohiom, Discard the EPA's drastic
suzostion, and wee ara <l ieft with the need to
achicve o large requsion in hydrocarbon  dise
ctinrzes {or the saka of the community's bealth: if
casntine ntionine s net the answer, something
elze il hovo to b,

ToZner confro’s on stitionary sources of hyd.
rocararn emissions wiil hely, but automobiles re-

main tha Lev o e pro’leom. Fewer cars on the
rend arve the clear need, but anto traffic reduction
requiioos alternative trensportation: That means
hities or ether mess-trenzit faeilitios that the Los
Avmeins sren does not have, Building thesa systems
e peaave, and no sing source of financing can
do the b, Why not, as 1 start, use tax funds that
ave alccody theve, and it we are accustomed to
prvinz? Why not use some of the money collected
in the form of yasoiine and related taxes that now
goes to construct still more roads and high\va.\s’?J

Last year a major effort was made in Congress to
amend the law so that states could use a portion of
their federal hizhway funds to support urban tran-
sit; it was defeated by powerful lobbying. In 1970 a
major effort was made in California to pass a con-
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stitutinnal amendment {0 allow some stafe zazoline
iaxes 10 be used for urhan transit; it was defeated
by a powerful and weli-financed campaign. Con-
gress will take up the highway trust fund diversion
proposal azain this year, and with luck the people
of California will have another chance to vote in
June, 1974, on a constitutional amendment like the
one defeated in 1970. Passaze of both proposals is
no longer just desirable for the Los Anzeles aren,
but a matter of some urzency.

There is anather opportunity to rediice autn-nrx-
haust poliution that should be adopted in the Lezis-
lature. Sen. Anthony Beilenson (D-Beverly Hiilg)
plans to reintroduce in the current session a nica-
sure requiring {lcet vehicles, in fleets of 10 or more,
to be converted to run on virtually nonpolluting
gaseous fuels, like propane. Ahout 275.000 heavily
used vehicles would be affected. Some fleet vehicle
operators have already made the conversion and
report good results. And just last week the Board
of Supervisors ordered a study on the feasibilitv of

. converting the county's 6,700 vehicles to gaseous

fuels.

Alternatives to gasoline rationing exist, and tihey
carry considerable promise of alleviating this air
basin's special problem. The trouble is that we have
not yet taken those alternatives seriously enough.
Now, as the EPA has reminded us, the time for
doing so has just about run out,

|
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It will he a =ad day for Southern Calxt‘orma if the
impossible zets in the way of the possible in fight-
ing air pollution. Just bocruse gasoline rationing
won't worls doesn't mean that progress can't be
made toward meeting the federal clean air stan-
dards.

The U.S. Environmental Protection Agency has
done a sorviee *o Southern California in outlining,
step by sten, what is required o lower hydrocar-
bons to a level judged safe.

1t is disanpointirg fo learn that there is no prace-

tical way to mest the 1077 deadline. There is no al-
!emﬂnn to reauesting a postponement of the
thadling [ov the South Coast Air Basin, Therve is
oven the posoihllicr that the basin, becatse of its
pectiiaritivg, miay never be able to reach the re-
quired level

Confrastinz with the disappointment, however, is
the progress teing made and the promise of niore.
Controls now being put into operation or 2lircady in
operatinn will veduce hydrocarbons from 1,230
tons a vy reparted in 1970 (o a level of about 690
tons a doy by 1077, according to officinls, That is a
long step vovard the fedeval goal of a daily hydro-
carhon ot (put not exceeding 160 tons a day.

William D. Nuckelshaus, administrator of the
EPA, is v.ell aware that the probiem of the South-
ern Califoinin basin is ruique. A failure here to
meet the 1977 standards need not jeopardize appli-
cation of the act on a nationwide basis,

Ruckelshans knew, when he proposed gasoline
1ahomng for Southern California, that he was ask-
ing the impossibie. He was responding as best he
could to a court order, The fact that only such an
exireme measure could bring quick conformity
with federal pure air standards is cause for con-
cern. But not cause for despair.
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to Clean Air | -

The problem now is to see that the region's air
pollution efforts are not relaxed just because the
region is forced to seck a stay. from Congress in im-
plementing the federal standards.

There is much to be done that has not been done,
much of it within the powers of the local govern-
ments of the region, much of it only awaiting the
urgent political demand of the people. Two pricr-
ities stand out above all others. There must be:

—Land-use planning, a coherent recional plan
that establishes the leve! of population that can be
supported within the basin without perpetuating
foul air.

o

/

—Rapid transit. a svstem that supplements ihe

i
{ frecway networik and offers an alternative to ithe

existing dependence on the private automobiie,

Gasoline rationing was only part of the federal
package. The EP A plan alsc enumerated sieps that
could be taken immediaiely to ge! ¢n with the job,
steps such as converting fleet vehicles te prenane,
butane or natural gas, controlling mntoreycle emis-
sions, controlling escaping hvdrocacbons at service
stations, recovering dry-cleaning vapors, requiring
smog-abatement devices on. older cars that do not
have factory-installed equipment, controlling air-
craft emissions, limiting hydirocarbon uses in in-
dustry, eliminating reactive hydrocairboiis in indus-
trial "degreasing" operations.

It is true that gasoline rationing in this car-de-
pendent region would be catastrophic to the society
and the economy. But it is also true that neglect of
the air quality of the basin would produce in time
its own catastrophe. A total instant solution is im-
possible. But that must not excuse neglect of the
possible, That must be made clear as the EPA
2olds public hearings in the weeks ahead.
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Recent heasilinres from Wash-

Y

1*("!\*1 p"r:fsi n "Qualitv of Air
Improv m,,, Divers Dictier® Dr.
AT Haazen-Simadt, hesa m oiur
State Air Resources Board, in-
sizts major i'vmme aents hme
Deen made and the wart iz he.
hind us. The fedoval (‘]onn Air
Act has set sts 1.): nt &xdrriu:ds
for vehi Ee erizinns to achicve
a dramatic roduciion begirning

in 1975, ard. after dragging their -
feet through the '60z, the auto

Ralph B. Perry 111, a Los An-
geles altornecy, i3 president of
the Coan’iiton for Clean Air, a
union of 22 citizcn organizations
concerncd ahout air pallution.

manufacturers appear grudging-
ly resolved to comply. ‘

The effect of these reports has
been to fostec in the average
cities comforting but dangerous
and misleading notions that
somehow we have air pollution
lickéd and have "turned the cor-
ner on smog." To realize how far
we are from even modestly clean
air in the South Coast Air Basin
(Los Angzzles and most of its sur-
rounding counties), we must
look at some hard facts.

Los Angeles residents are sub-
jected t» an almost unbelievahle
26 million pounds of major air
pollutants each day. Air quality
standards for phatochemical oxi-
dants are violated almost two
out of every three dayvs. Al
though progress in reducing car-
hon monaxide was made in 1071,
deadly oxides of nitrogen in-
creased throvghout Los Angeies
ani the nation.

Based on substantial-and per-
suasive medical evidence, state
and local authoritios have set
levels of air ﬁ.'“‘itj-: dinactious to
wuman health; these danger lov-

1 are reqularly exceerced in the
~05 Anzeles Basin. Robert

& %@Cbi:ﬁlﬁf
ANCULSS TTM LG

Cl‘a‘=< h"af’ of tha Ln) \)‘l"{l!.&ﬂ
Air Pollution Control Dmmct

testified there is ro "x::'itiml"
hezlth problem 1’ is% Arcorles,
bt ’.'t’ County Entonmestal

Contrnl  Commiittee  conciuded
last vear that abnut one of every
1§ persong cu"fc 's some heaith

luil.'r*n hChe o ot a8

Finding encourage: in
statisiics ¢ i by l.linff
Comip S i izt
1""('“\5 “iva {oxicl 'y

and overemphasizes the automo-
bile's contribution to air poliu-
tion. (Berkeley researchers say
sulfur dioxide from stationary
sources is 100 times as toxic as
the same amount of carbon mon-
oxide.)

Published averace emission
figures for Los Angzeles rarely
give any idea of the dangerous
concentrations of air poliutants
in certain localities. (sulfur
poison in the air downwind from
a chemical plant becomes an in-
nocuous statistic when averaged
basinwide.) Certain improve-
ments in air quality in some
arcas of the bhasin have been
accompanied by deteriorating

quality in other areas and in ad-’

jacent Riversida and San Ber-
nardino counties.

Spotty mnnitnrinq, loose esti-
mates and the reluctance of local
officials to provide adequate air
poliution data (on the flimzy
pretense it constitutes "trade se-
crets") all prevent the puhbiic

from accuralely assesxing the
piohiem.  Aithough the ATCD

has long been a leader in ir Prria
llltlh.l e 'nluimn a recent Y03

. 4.¢..~1 PR
Jll\(‘ll!n:luul aaldw "‘" i ol

jirm: citizonz' fenrs 1‘.... thore
has been a consistent effort by
the District to Hhivne Detrolt

and to manipuiste and soioet fa-
vorable siaitsties: the peanli has
heen to averamphasice reennt ime
provement in air quality, to min-
imize poliution irora siationai

snL"(o’,
weakly and,
to cooperaie willingly with the
fpde.c'.ﬁmemmmu

tn prosecute poliuters
I believe, tn reifure

T

The faci that tha federal Ciean
Air Act of 1579 i3 so sivong can
cad us'to be davgerously com-
placent. Siate and lncal authori-
1ime :-nr:-vr\:t:‘f“ the mavia.
mur  twe-vear  extenzion  for
sore pollutants and seem skep-

tiral and unenthuasiaztic about
prospects for matinr even the
extended deadlines. APCD offi-
cials predict that without major
changes in land use and trans-
portation patterns in the basin

(there are no signs of any such
changes on the horizon), federal
Yhealth" standards will not be
achieved until 1920 or later.
Without such major changes
even the projections for future

improvement in air quality are
illusory hecause thev usually ig-
nore provahle growth of pnpula-
tion and rate of gasoline con-
surnplics.

The above facls may sound
pessimistic, and they were in-
tended to. But there are some
ways in which we can take prac-
tical and available steps to real-
ize clerner air:

1—TRequire annual vehicle in-
spection for emission control
(and =salely) as a prerequisite to
registration.

21 nlack same of our aa~ ta
rovantieg far tiensnariation als
b 2% 'mass transit.

J—Reamve leaa from gazoline.

4—Tequire conversion of all
fleet vehicles o gascous fuels

(this 107, of the vehicles in LA
burna 075 ot iha fuel)

a--Develop taxes and other fi-
rancial inceniives to discourage
vehicle and  stationary  source
pollition. (Make it more eco-
nomical to clean up our air than
polluta it))

L’n -~

<tich

€—Improve variance proce-,

dures (greater public notice and

Cleaner

tems.

A TN
11 \ Ci

recognition of public health fac-
tors).

T—Accelerate study of safety
factors surrounding nuclear
power.

8—Analyze land use and
transporfation patterns and sup-

Egrt etforts to_achieve compre-
onAlve mace rarnd “francit SVE-

s

3—Greatly expand public edu-
cation and information concern-
ing air pollution.

Many of these steps have been,
or now are, included in legisla-
tion either killed before (such as
2 or 3), or now languishing be-
fare some legislalive committee
in Sacramento (such as 1, 4, 5
and 6). We must educate our-
selves as to these measures and
demand that they he enacted.

If we are genuinely deter-
mined to achieve the gnals estab-
Jished in the Clean Air Act of
1970, these measures must be
adopted; citizens must also work
with the Buvironinental Protee-
tion Agency to make sure the
Act is meaningfuliy implement-
ed and that plans for California's
compliance include stringent
controls. We must require great-
er information on air pollution
from autharities at all levels. We
must band together in citizen
groups to keep tabs on the local,
state and federal agencies
charged with air pollution reg-
ulation. Finally, we must recoz-
nize that each of us is not doinrg
aill he could to achieve cleaner
air; only an aroused citizenry
can expect meaningful results.

When one reflects on those
rare-hut heautiful days when the
wind his swept through 1L.os An-
geles and the air is fresh and
clean, thev are all the more
awe inspiring precisely because
of their rarity. I belicve we will
have '"turned the corner on
smog" when such days are com-
mon-place.

——
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Financing Transit

Urban mass transportation, too
long an overgrown orphan forgot-
ten when it comes to adequate fund-
ing, at last seems about to get its
sharc of the porridge.

The Department of Transporta-
tion’s recommendation that mass
transit share in the pot of perpetual-
ly-filled gold, known as the High-
way Trust Fund, can only be fault-
ed for not coming sooner. Even so,
we can expect a long debate in Con-
gress.

some &5 billion, of which Congress
spends $4 billion annually — while

gasolire and use taxes kecp replen- -

ishing this modern cornucopia. Un-
der the department’s plan, highways
would still receive $3.5 billion vear-
ly at first, then a steady $3 billion
a year. It's certainly sufficient.
Beginning in 197+, mass transit
would be given $2.25 billion a year,
distribated according to population:
40 per cent would go'to metropoli-
tan arcas, another -0 per cent to
states for metropolitan projects, and
20 per cent .would be reserved for
funding special urban mass transit
projects. o ‘
According to the. department’s
timeta>le, this single fund for high-
ways and mass transit would begin
operating in 1971 — two long years
off. But the delay should afford suf-
ficient time for thoughtful consider-

BXHIBIT n € :;
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The fund brims each year with

ation by leaders in all ficlds of trans-
portation.

Improved mass transit facilities
will aid highway users because more
efficient — and more numerically
— trains, buses and subways will
entice commuters out of their priv-
ate cars and off the nation’s traffic-
clogged artcries. And this is the
least that improved mass transit can
accomplish. '

Comimunities, small as well as -
large, will benefit. It has been prov-
en time and again that in our mo-
bile, modern society, businesses fail,
towns and cities decay, when trans-
pottation is inadequate.

The sole argument against shar-
ing the fund, on the other hand, is
that taxes imposed on highway users
should not be diverted from benefit-
ing the people who pay them.

That is like arguing that the in-
come tax must be spent only on im-
proving the taxpayer's income; that
real estate taxes be used to improve
the taxpayer's property. Society has
become too complex, too inter-

~ dependent, for one segment to shun

responsibilty for the other.

- We progress together, or e
really don’t benefit at all, in the -
long run. A unified transportation
fund, as the Department of Trans-
portation urges, is a deal by which
no one will lose — and all of us are

bound to gain.

NEWS BUREAY
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A Green Light for Urban Transit?

The Nixon Administration is about to ask Con- -

gress 1o crack open the huge federal Highway
Tirust Fund and permit some of its billions of dol-
lars to be spent on urban public {ransportation. The

idea has been raised hefove, but has gone nowhere
in the face of powerful opposition from the high-
way lobby—the trucking, auto and oil industries,
the roadbuilders, the cement and gravel suppliers
and others who profit from continuing extension of
the national road system. This time, there is hope
that Congress may finally act to mect one of the
country's steadily wourtening problems,

As outlined by Transportation Sceretary John
Volpe, the plan calls forr an initial distribution of $1
billion in hichway taxes, rising to 82,23 billion in
Jaler-years. The nation's cities would get 40¢¢ of
the funds on a population basis; 4070 would be allo-
cated 1o the states, also on a population basis, and
the Transportation Department would retain the
remaining 2076 for discretionary use on urban
transportation projects. :

All funds would he on a matching basis, 70¢
federal, 307 state and local. The money could be
spent on urban roads and state hizhways as well as
public transportation, though the 20¢¢ of the total
controlled by the transportation secretary could be
spent only on transit,

Shifting a portion of the hizhway fund {o other
uses would not cut bacs on construction of the in-
terstate highway system, thouzh it would stretch
oul ils projected complation date by ceveral years,
When finally finished the system, the largest single
public works project in history, will have paved
move than 42,500 miles and cost morve than 860 bil-
lion in taxes paid by the public on gasoline, oil and
tires.

The trouble is that while building this system of
undoubted utility, we have neglected other press-
ing road transportation needs. The gross inadequa-
¢y of urban transit systems in most of the nation's
cities, the increasing congestion and air pollution

that result from overrcliance on automobiles, the

expanding amount of city acreage that must be de-

" voled simply to parking lots—all cry out for Jyeme-

dy. The treasury of the Highway Trust Fund,

which has a surplus of billions of dollars, is an ob-
vious source of aid,

We have a similar situation at the state level. A
constitutional amendment before the Legislature
would permit some use of gasoline taxes for financ-
ing urban transit. It's a sound proposal, and the -

.people should be given the chance to vote on it.

EXHIBIT u & o
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Let’s Clecar the Air

State and federal officials are currently coopcr-'

" ating in a farce involvinz clean air in California.
I  aks a deadly serious problem.

‘Clean air, under federal law, is air that is not

harmful to health, and the national deadline tor
getting air of this quality is 1975, The standards
defining it have been set by the Environmental
Protection Agency. Essentially, these require that

the amount of various common pollutants in the -

-alr must be reduced to ccrtain maximum levels by

1975. It is up to the states to devise ways to meet. .
the federal standards. If the states don't, the EPA "

under law will,

California's Air Resources Board has complied

with the law by developing a plan, The trouble is

“that the board itself and the EPA agree that the

plan has no chance of being put into effect because
some of its key proposals are considered unfeasible.
~ Nonetheless, the EPA probably will accept the plan

::because if it doesn't, as one EPA cfficial said, "It "

ft',wﬂl just have to write another equally bad one."

g - ‘The primary source of bad air in Los Angeles and
s:other parts of the state is, of course, auto exhaust
-~ emissions. These major pollutants--the hydrocar-
£”bons and oxides of nitrogen that make smog, and
5 ”’ carbon monoxide—would have to b drastically re-

"duced by 1975 to meet EPA standards. The Air Re-

;; § es Board thinks that the only way this might -

! neis through radical changes :n our means of
transportation. . R

* For example, under the ARB plan, motor vehxcle

;:traffic in the Los Angeles, San Francisco and San
+. Diego areas would have to be reduzed by 20%. In
¥ addition, one-third of the remaining miles driven

““would have to be in cars converted to nonpolluting .

- natural gas or propane. And by 1975, there would
,have to be developed wide-ranging rapid transit
"systems, as alternatives to private vehicle traffic.

‘_ -The obvious expense and personal inconvenience

7 Implicit in this plan have convinced state and feder-
z,val air authorities that it is politically unachievable.
y.Converting a car to propane, for example, costs
«-$300 or $400; building mass rapid transit systems,
>which we must have, will cost possibly billions; re-
b qulring motorists to drive less would involve an ex-

ercise of state authority which politicians flee
. from. So the 1975 air quality stardards won't.be
senet in California. One EPA officiil, in fact, sees

»3985 "as the best we can hope for," and only then .
-provided we have clean auto engines by 1975, and

expensive mass transxt.

« .

NEWS BUinay

. . We understand the practical difficultics in the
*avay of the state's plan. But we understand {oo that .
-‘; the quality of our air isn't going to be improved
without effective and vigorously enforced mea-
sures 1o reduce the pollutants we are putting into
v4it. The time may indced come when the state will
>.have to use its police powers to restrict auto use, to
s;protect the health of the community. The time is
here now, however, when the state can take feasi-
ble steps to assure us at least cleaner air in the
..years ahead.

‘; - Rapid transit is a Frxon? need. Encouragement
* of conversion vehicles to natural gas would
help Pollution controls for currently unregulated

*‘small engines—motorcycles, stationary power

i sources, etc.—should quickly be required. These

{ would all contribute to the goal of cleaner air. The .

**fact that federal standards can't be met by 1975 in
'no way reduces the value of those standards or the
urgency for achieving them, nor does it lessen the
* fmperativa to do everything that must be done to

z 1mprove California's air quality. -
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conative bt i o v-budlt restructuring
e tie sl < e, Uhe oill will add an unwel-
come 8170 mition a vear to the enst of
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it "ihis is the only game
authority than the
Laaeinbly Transportation

in =ome cis.
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coanmyrer s nes feier, we hasten 1o ex-
i that the o't of this law in this avea
s ne Lo e e Thie eounty's annual
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Teansit Disteice wiill wse this to keep the
roosond s sostoon operaling without a
Lo nes e o prediection in service, And
peora ot Le encuzh el over to snply
azainsl federel maching funds for move
modernization of the bus fleet,

In other worls, the bill will let Los An-
coles Covnty's toapsit system stand still In
this day and aw: of aeclining public trans-
portation, how e, that would be hetter
than most svsteis
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Today llu'n- aire 1,ov1 RTD buses run-
ning over 2,700 miles of [reeways and city
streets where a half contury ago the Big
Ped Cars of the Pacific Flectric ran over
1,164 miles of track. The bus syetem
touches the lives of about one-fifth of the
county's adults. The rest prefer to move
around on the 392 miles of freeway that
now run throuszh Los Anzeles, Orange and
Ventura (Countios,

11 there i< any doubt that Southern Cali-
fornia is (mling to provide a good transit
syvstem, the dout is not matched by se-
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rious study of a!'\v?“r"'i'. =
ment to the freeway s ove
new state hizhwas budz
about half state gas tux
federal tunds.
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As every motorist knovs, there s a cov-
en-cent state and four-cent federal tax on
cach gallon of fuel. The state fund r 1o
alimost 3100 million a vear. All of it xoc< 0
roads and road-related research, Evers
fort to lap the fund, even for such
eous causes as smoz control or ir
development, has been rajected cither e
the voters or the legislarors,
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So the ragged forces of rapid tronsi
have been reduced 1o praciicing the ait ¢

the possible.

Under this new Loy, the state would an-
ply the sales tax to cazcline winic
heen exempi because it vss aleonds
an enormous tax beoden. The oiebie
state sales tay would be dividod on a new
formula: It would stifl 1ol 37/, but the
state itscll would keep 50 47 xr'..'-l-:."v? of
4%, Jocal governmenis would coliedt
11/4¢% instead of 177, and the extra 1 47,
would 7o to transit, to so-called rapid tran-
sit where it exists in one form ov snothep
in move populous countics,

ipr—

to rend cone
struction in rural conntizs where theye is
no transportation syvstem 1o help,

is written into the
broks it will he haprd o evase. Buat v
would rather accest this visk then the
hardship of doing nuthing au this tnie.

Once this new tax

In this region ajone. the conscotivoces
would be gerious. We are told by the RTH
that they would be foveed 1o raise fuves hy
5070 and cut service by 257 and prehably
end up ineligible for the federal matching-
fund programs. Marginai as the 27D may
be to the future of real rvapid transir in
Southern California, it nevertheless pro-
vides an essential holding operation which
wotld be critically hardicapped if it does
not continue to be subsidized while the je-
gion thinks of a bettes sciution.
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CERTIFICATE OF SERVICE BY MAIL

I, LESLIE A. FOX, declare:

That I am a citizen of the United States and resident
or employed in Los Angeles County, California; that my business
address is Center for Law in the Public Interest, 10203 Santa
Monica Boulevard, Los Angeles, California 90067; that I am over
eighteen years of age and am not a partv to the above-entitled
action:

That on July 30, 1973, I deposited in the United
States mail in the City of Los Angeles, California a copy of
a PETITION FOR A WRIT OF MANDATE WITH MEMORANDUM OF POINTS AND
AUTHORITIES relative to the above-entitled action, in an envelope
bearing the requisite postage,‘addressed to:

JAMES A. MOE

Director .

California Department of Transportation
1120 N. Street

Sacramento, California 95814

Mr. Emerson Rhyner

Legal Division, Room 5110

CALIFORNIA DEPARTMENT OF TRANSPORTATION
1120 N. Street

Sacramento, California 95814

Mr. Emerson Rhyner

Legal Division, Room 5110

CALIFORNIA STATE TRANSPORTATION BOARD
11120 N. Street

Sacramento, California 95814

Mr. Kingsley Hoeqstedt

Legal Division, Room 1138

CALIFORNIA HIGHWAY COMMISSION

1120 N. Street
Sacramento, California 95814
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July 30,

Honorahle James R. Mills

Pro Tempore of the California State Senate
CALIFORNIA STATE LEGISLATURE

Room 5100

State Capitol

Sacramento, California 95814

Honorable Robert Moretti

Speaker of the California Assembly
CALIFORNIA STATE LEGISLATURE

Room 3164

State Capitol

Sacramento, California 95814

HOUSTON I. FLOURNOY
California State Controller
1227 O Street

Sacramento, California 95814

at their last known addresses.

I declare under penalty of perjury that the

foreqoing is true and correct.

Executed at Los Angeles, California, on

A&a'ﬂ,;%v

LESLIE A.TFOX






