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ACTION:

OPPOSE AB 98 




OPPOSE EXPANSION OF WAGE ORDER #9

RECOMMENDATION

Staff is submitting recommendations on two state actions relative to the same issue.  First, staff recommends that the MTA Board of Directors oppose AB 98.  Staff further recommends that the board oppose attempts by the Industrial Welfare Commission to expand Wage Order #9.

PROVISIONS

Current law requires the IWC to adopt regulations related to workplace conditions in California.  The IWC accomplishes this through wage orders.  Wage Order #9 establishes meal and rest period requirements for privately employed commercial drivers.  The Industrial Welfare Commission has initiated its process of negotiating an amendment to Wage Order #9, which would expand its applicability to publicly employed commercial drivers.

AB 98 would require the IWC to expand Wage Order #9 to publicly employed commercial drivers.  

IMPACT ANALYSIS

Wage Order #9 mandates that meal and rest period be provided at specific intervals and for specific durations.  The Wage Order requires a paid 10-minute break for each 4 hours of work and a paid 30-minute meal break for each five hours of work.  The wage order further allows a penalty to be made to the driver if these requirements are not met.  Public transit has a longstanding exemption from the Wage Order due to longstanding practice in public transit and the realities of public transit service.  

Generally meal and rest periods, under the conditions specified in the Wage Order, are appropriate for commercial drivers who do not operate the regular and scheduled service provided by public transit.  Meal and rest periods for operators of public transit are scheduled based on individual routes.  Generally, breaks are provided at the end of a driver’s “run” for the day or are scheduled into each run.   

Application of the specified meal and rest periods of Wage Order #9 to public transit is wholly impractical.  Public transit operators would have to completely reschedule service to allow breaks, and, either stop vehicles to allow breaks or retain significant number of additional drivers to allow operators to break.  Obviously transit operators cannot accomplish this task.  The effect is that those employees who work a shift without the prescribed breaks will be authorized to collect a “penalty” payment.  

The IWC action and AB 98 would mandate a benefit to public transit operators without collectively bargaining that benefit.

AB 98 is sponsored by the Amalgamated Transit Union, which represents operators at a number of transit agencies in California.  The sponsors argue that a number of conditions, including increased traffic, have caused operators to miss breaks resulting in unsafe conditions.  They further assert that since private contractors who provide public transit service are subject to the wage order then public providers who essentially work in the same operating environment should be able to comply as well. 

Public operators and the MTA contend that if concerns exist related to working conditions, these disputes should be resolved through collective bargaining, not through a state mandate.  Additionally, the provision of meal and rest periods has not been raised in the MTA’s most recent collective bargaining agreements.  Staff further suggests that the analogy to contracted service is not applicable as private services are frequently criticized by public transit unions as not providing sufficient benefits to its employees.  The requirement to abide by Wage Order #9 could be argued to be one such reason for those differences.

The issues raised by both AB 98 and Wage Order #9 is not the right of employees to receive adequate break periods.  The issue raised by both actions is the mandate of a benefit, by the state, into a collective bargaining agreement.  If it is believed that the current meal and rest periods are insufficient, then these issues should be resolved through the collective bargaining process and not through legislative mandate.

Staff therefore recommends that the MTA Board of Directors oppose AB 98 and the Industrial Welfare Commission’s proposal to expand Wage Order #9.
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