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Ay,

SHARED USE AGREEMENT
(Pasadena Subdivisgion (Los Angeles County))

THIS SHRRED USE AGREEMENT (this "Agreement®) dated ag
of October 30, 1992 iz antered into bﬁ THE ATCHISCN, TOPEKA AND
SANTA FB RAILWAY COMPANY, a Delaware corporation ("Santa Fe®, asg
such term is defined in Secticon 1.48), and LOS ANGELES COUNTY
TRANSPCRTATION COMMISSION ("LACTC") a government agenéy organized
under the laws of the State of California (the "Agency,® as such

term 1s defined in Section 1.2).

RECITALS:
A, Pursuant to that certain Purchase and Sale
Agreement dated as of the daﬁe hereof (the *Purchase Agreement®},
ameng Santa Fe, asg seller, and the Agency, LOSSAN, CCTA, RCTC, |

SANBAG, MTDB, NCTD, and SCRRA, as purchaser, Santa Fe has agresed

to sell to the varicus purchasing agencies certain preoperties and

rights described therein, including the portion of the Pasadena
Subdivigion located in Los Angeles County (the "Property”). The
Pasadena Subdivision is more particularly described in Exhibit A
attached hereto.

B. In accordance with the Purchase Agreement,
Santa Fe will grant the Property to the Agency, pursuant to that
certain Grant'Deed (the "Grant Deed®}, a écpy of which (except to
the extent that the parties hereto muitually may agree to

amendmentg) is attached hereto as Exhibit Bn. The Grant Deed
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shall be recorded in the Official Records of Los Angeles County,
California. | o

C. In the Grant Deed, Santa Fe will reserve unto
itgelf over the Property, a permanent and exclusive rail freight
service easemént (the "Reserved Rail Freight Service RBasement®)
on the terms set forth therein, solely for the purpcse of
pfo&iding Rail Freight Service over the Property.

D. The parﬁies hereto are entering into thig
Agreement to set forth their respectivé rights and chligations
with respect to the Property and the shared use of the Property
to accommodate Agency Rail Service and Sanﬁa Fe’s Rail Freight

Service cver the Property.

ARTICLE 1: DEFINITICNS

The following capitalized terms are used in this
Agreement with the following meanings: _

1.1 AAR. ‘AAR5 shall mean the Asscciation of American
Railroads.

1.2  Agency. “"Agency" shall mean LACTC and any
successor or assignee following an assignment permitted under
this Agreement.

1.3 Agen P . "Agency Party" shall mean the
Agency and any cther parson.to the extent that such person as
permitted under this Agreement is exercising any rights to
operate Agency Rail Service (other than Amtrak Trainsg) over any

pertion of the Property or maintaining or constructing rail



facilities on the Property pursuant to a specific written grant
of such rights by the Agency, including, without limitation, any
Operator.

1.4  Agency Rail Service. *Agency Rail Service® shall

mean the opefation of Trains (including light rail service),
authorized by the Agency, which are used to provide passenger
rail service, or any other related rail passenger sgervice
activities; provided, however, the term *Agency Rail Service®
shall exclude any operations included.within.Amtrak Service.

1.5 Agency Train. "Agency Train® shall mean any Train
operated by or on behalf of any Aééncy Party but shall not
include any Amtrak Train.

1.6 Amtrak. ‘"Amtrak" shall mean the National Railrcad
Passenger Corporaticn.

1.7  Amtrak Service. "Amtrak Service® shall mean
intercity rail passenger service or Sectiocn 403 (b} Service
operated by Amtrak on Amtrak Traing, including services provided
by Amtrak at Passenger Station Sites, but excluding services
provided by Amtrak as Cperator for the Agency.

1.8 2Am Train. "Amtrak Train® shall mean any Train
operated by Amtrak to provide intercity rail passenger service or
Section 403(b) Service operated by Amtrak on Amtrak Trains, but
shall not include any Agency Train, even if Amtrak is the

Operator of such Agency Trazin.



1.9 nurdened Portion of the Propertv. "Burdened

Portion of the Properﬁy" shall mean the portion of the Property
encumbered by the Reserved Rail Freight Service Easement.

1.10 Qg;-Mi;g. "Car-Mile? ghall mean the movement of a

)
%
¥
s
Z
4

lcaded car over a ome mile distance on the Tracks (cne locomotive
equalg two cars; intermodal traffic carlcad equivalents shall be
censistently applied from ?eriqd to peried, such as two platform
loads equals one carload]. |

1.11 Cleosing. *Closing® shall mean the date the é
Property is acquired by the Agency in accordance with the
Purchase Agreement.

1.12 Commuter. "Commuiter® shall mean:

(a) Any business visitor or public invitee who
normaliy would be considered an invitee of any Agency Party as
the term "invitee" is interpreted under California law
(including, without limitation, all Passengers abcard, beoarding
or disembarking from any Agency Trains); |
(b} 21l persons (except any Employee of a

Santa Fe Party and any Employee of an Agency Party but-nct
excepting any person who is an Employee of a Santé FPe Party or an
Agency Party while such persom (i) is not acting in his or her
capacity as an Employee and (ii) is within the class of people
described in Subsection (a) abové) at or within 250 feet of any
Pasgenger Statibn Site, or within 250 feet cf any business
located within 250 feet of any Passenger Staticn Site, 1if such

ruginess is cwned or operated by any tenant, licensee, succ2ssor

15



“or assignes of any Agency Party, or any tenant or licensee of any
such successor or assignee; and -

(¢) Any Passenger going to or coming from a
Passenger Station Site, any person accompanying a Passenger going
to or coming from a Passenger Station Site, any person going to a
Passenger Station Site to meet a Passenger, and any person coming
from a Passenger Station Site who either brought a Passenger to
such Passenger Station Site or met a Passenger at such Passenger
Staticn Site if, in any such cése, an injury or death to such
person occurs within one-half mile of such Pagsenger Station
Site. |

1.23 Construction Index. *Construction Index® shall
mean the index of changes in Material Prices, Wage Rates and’
Supplements Combined, Excluding Fuel, as resported in the AAR
Railroad Cost Index, Quarterly Indexes of Charge Out Prices and
Wage Rates {(West). 1If such index ceases to be reported, an
appropriate substitute index for such costs shall be negotiéted
by the parties hereto. In the zbsence ¢f agreement, the maﬁter
will be arbitrated in the manner prescribed in Article 12 of this
Agreement.

1.14 Qustomer Leageg, *Customer Leases® shall mean
those certain leases of a portion of the Property by certain
Santa Fe rail service customers identified on Bxhibit F.

1.15 Dancercusg Materialg Carg. "Dangerous Materials
Cars"™ shall mean all freight cars containing flammable cor toxic

gases or liquidsg, explosives, radicactive materials, eticlogic



-

agents, combustible liguids, oxidizing or corrogive materials,
compressed gases or materials that cculd form toxic gases or
liquids.

1.16 Emergency. "Emergency" shall mean a sudden,
generally unexpected occurrence or set of circumstances demanding
immediate actiocn.

1.17 Emplcgvee. T“Employee” shall mean any employee,
agent, independent contractor or consultant of any Agency Party
or Santa Fe Party to the extent that such employee, agent,
independent contractor oOr conéultant ig performing duties for
guch party. For purposes of this Agreement only, Employees of
the Operator, any cther Purchasing Agency and of Amtrak shall be
considered Employees of the Agency.

1.18 Pirgt Priority. "First Priority" shall mean that
ag to a Train or class of Trains ro which such pricrity is
accorded under this Agreement, (i) such Trﬁin ghall not be
_stogped or delayed.by the dispatcher in order to acceommodate the
cperation or movement of a Train of ancther class, whether
cperating in the same or opposing diraction, and {(ii) the
dispatcher will ensure that the Train of another class will be in
the clear so that the Train with First Priority will in no case
pe stopped or delayed by the Train of another class. As used
herein, a Train of another class is one as to which ancther holds
First Pricrity.

1.19 FRA. "FRA" shall mean the Federal Railrocad

Administration.
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'1.20 Free of Charge.  "Free of Charge® shall mean no
rentai Charge or other compensafion for ownership interest ever
shall be due from the using party, but it shall not preclude
charges for maintenance, capital improvements and other expenses
as set forth in this Agreement.

1.21 Freight Rgil Fagilities. *Freight Rail
Facilities" shall mean all rail freight lcading or unloading
facilities and rail freight weighing scales. ?reighﬁ Rail
Facilities do not include any Tracks.

1.22 Freight Track. T"Freight Track" shall mean Tracks
or portions thereof which, at the time reférenced, are used
exclusively, in the ordinary course cf business, for Rail Freight_
Service (unless the Agency elects to use, in the ordinary course,
these Tracks for its Agency Rail Service or to make these Tracks
availablie for Amtrak Service), including, without limitation,
industry tracks to shippers and receivers.

1.23 Grade Sep Cap. "Grade Sep Cap” shall have the
meaning get forth in Section §.8(=).

1.24 Grant Deed. "Grant Deed" shall have the meaning

set forth in Recital B of this Agreement.

1.25- Hazardoug Materials. *Hazardous Materials®™ shall
mean any chaﬁical, materizl or substance that is, now or at the
time in questicn, regulated or governed by any law, the ralease
of which cresates any liability under any applicable law, or any
other material which, when released, would cause gignificant

ecolcegical damage.



1.26 ICC. "ICC" shall mean the Interstate Commerce
Commisgion.

1.27 Rnowledge. "Knowledge® shall mean, with respect
to'any party;to this Agreement, and with‘respect to any issue or
portion of the Preperty under this Agreement, the actual
knowledge of such party’s officers or supervisory’employees with
supervisory respoﬁsibility for such issue or portion of the
Property,

1.28 Liability. “"Liability® shall mean all leoss,
damage, cost, expense (including costs of investigation and
attorneys’ fees and expenses at arbitration, trial or appeal and
without institution of arbitration or suit), liability, claims
and demands of whatever kind or nature (including those arising
under the Federal Employer’s Liability Act), arising out of an
occurrence relating to thig Agreement or occurrirg om or relating
to any of the land, tracks or other improvements described
herein,

1.29 LOSSAN. "LOSSAN® shall mean the lLos Angeles-

San Diego‘Rail Corridor Agency. |

1.30 MIDB. "MTDB" ghall mean the San Diego
Metropblitan Trangit Development Board.

1.31 NCID. "NCTD®* shzll mean the North San Diego
County Transit Development Board.

1.32 QCTA. rOCTA" shall mean the Crange Couﬁty

Transportation Authority.
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1.33 Querator. . "Operator® sghall mean the operaﬁor'or
operators, if any, appointad from time to time by the Agenc§ or
its assignee to cperate Agency Trains over the Property and/or to
axercise gsome or all of the respective rights and bbligaticns of
the Agency under this Agreement in connection with such cperaticn
over the Property or any portion therecf, but only to the extent
such operator or cperators are acting in such capacity and not to
the extent such operator or cperators are acting for their own
account or in seme other capacity. |

1.34 Pasadena Shifg Date. "Pasadena Shift Date® shall

mean the date on which Santa Fe has shifted its overhead Rail
Freight Service from the Property to the San Bernardine
Subdivigicn.

1.35 Pasadena Subdivigicn. "Pasadera Subdivision®
shall mean the property described on Exhibit A attached hereto.

1.36 Pasggenger. "Passenger” shall mean any person
(including, without limitation, aﬁ Employee of Santa Fe) aboard
any Agency Train, or Amtrak Train, any person going to a
Passenger Station Site with the intenmt to board any Agéncy Train,
and any persecn coming from a Passenger Station Site who has
disembarked from any Agency Train, other than, in any such case,

an Employee of an Agency Party.

1.37 Pagsenger Station Sita. "Pagsenger Station Sitar
shall mean, collectively, any passenger station cwned or leasged
by, or operated by or on behalf of any Agency Party, any adjacent

Passenger parking lot owned or leased by, or operated by or on



behalf of any Agency Party, any passenger loading platform owned
cr leased by, or operated by or on behalf of any Agenéy Party and
any ticket booth or machine or any passenger waiting area owned
or leased by, or operated by or on behalf of any Agency Party,

1.38 ' Property. "Property® shﬁll have the meaning set
forth in Recital A ;f this Agreement and shall include the
Trécks.

1.39 Purchase Agreement. "Purchase Agreement® ghall

have the meaning set forth in Recital A of this Agreement.

1.40 Purchasing Agency. ‘"Purchasing Agency® shall mean
any purchasing party under the Purchase Agfeement, as ldentified
in Recital A of this Agreement.

1.41 Quality Rail Freight Service. "Quality Rail

Freight Service” shall mean efficient and reliable rail freight

service to Santa Fe'’s current and future customers, with service

-and Schedules that are competitive with other railroads serving

Southern California, including the railhaul porticn of intermodal
service offered by those other railrcads in Southern California,
but without refersnce to cost.

1.42 Rail Freight Servige. "Radil Freight Service®

shall mean the cperations and activities permitted under the
Reserved Rail Preight Service Easement.
1.43 RCTC. T"RCIC® ghall mean Riverside County

Transportation Commission.
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1.44 Recklesasnegs. "ﬁecklessness" shall mean:

{a) 2An entire failure of care or the exercigse of
so slight a degree of care as to raise a presumption that thers
was a conscious indifference to the property and welfare of
others;

(b} Conduct censtituting a reckless or wanton
disregard of the probable results of such conduct; or

{(c} Wilful misconduct.

1.45 Regerved Rail Preight Service Easement. '"Reserved

Rall Freight Service Easement” shall mean the rail freight

service easement reserved by Santa Fe in the Grant Deed.

1.46 Restricted Freight Periods. "Restricted Freight
Periocds" shall mean (a).between 5:00 a.m. and 8:00 a.m. and
between 4:30 p.m. and 7:30 p.m; Restricted Freight Periods shall
commence cn the Pasadena Shift Date.

1.47 SANBRG. "SANBAG" shall mean San Bermardino
Assccilated Governments. |

1.48 ZSanta Ps, "Santa Fa" shéll mean The Atchison,
Topeka and Santa Fe Railway Company and any successor 5r agsgsignes
following an assigﬁmentlwhich is permitted under this Agreement
and the Reserved Rail Freight Service Easement.

1.49 Santa Fe Party. "Santa Fe Party® shall mean
Santa Fe and any other perscn to the extent such person, as
permitted under this Agreement and the Reserved Rail Freight

Service Easement, is exercising any rights to cperate Rail



v,

Freight Service over the Property pursuant to a specific written
rant of such rights by Santa Fe. |

1.50 Sznta Fe Train. "Santa Fe 'I‘ra:‘u:&ir shall mean any
Train operated by any Santa Fe Party.

1.51 S8chedule. "Schedule® shall mean to appoint a time
for the departure and/or arrival of Trains on the Track at
origin, principal intermediate points and destination; which
information shall be specified in a document which contains the
intended times of operation of Trains_on the Tracks and which
document shall not be changed more often than quarterly, except
where agreed in writing by both parties hefeto; and also éhall
mean suﬁh document.,

1.52 SCRRA. "SCRRA'" ghall mean the Southern California
Regional Rail Authority.

1.53 Section 403(b) Service. "Section 403 {b) Servicar

shall mean service provided by Amtrak pursuant to Section 403 (b)
of the Rail Passenger Service Act of 1570, as amended
(45 U.8.C. § 563(b)).

1.54 Terminal Trackg. "Terminal Tracks"® shall mean

(a) industry tracks or team tracks, or (b) sidings or other
racks upon which the parties mutually agree.

1.55 Third Party. "Third Party" shall mean any person
other than any Santa Fe Party, an Employee of any Santa Pe Party,
any Agency Party, an Emplcyee of any Agency Party, any other
Purchaging Agency, an Employee of any other Purchasing Agency, a
Commuter, Amtrak or an Employee of Amtrak.

12



1.56 Timetable.. "Timgtable" éhall mean Santa Fe'’s
Timetable No. 2 effective 12:01 a.m., Sunday, April 7, 1991.

1.57 Trackg. "Tracks® shall mezn all tracks,
(including, without limitation, passing tracks and sidings),
turnouts, crossovers, interlocking devices and plants, and track
improvements and support structures that are located now or in
the future on the Property.

1.58 Train. "Train® shall mean one or more loccmotive
units and cars, if any, attached thereto.

1.59 Train-Mile. *Train-Mile® shall mean the movement
of a Train, whether or not revenue generating, over a one mile

distance on the Tracks.

ARTICLE 2: SANTA FE’S RESERVED RATL FREIGHT SERVICE EASEMENT
2.1 Scope ¢of Rail Freight SQrﬁigg Eagement:.

(2) Santa Fe and any other Santa Fe Party shall
have the right to opérate Rail Freight Service (but no other
service or use) in the exercise of the rights reserved by
Santa Fe in the Reserved Rail Freight Service Easement;

(b) Employees of any Santa Fe Party shall have
such access to the Property in conmection with Rail Freight
Service, and freight shippers and freight resceivers of any Santa
Fe Party shall have such access to the Property as is réasonably
necesgary in comnection with the loading, unloading and
inspection of such shippers’ or receivers’ goods in accordance

with the Reserved Rail Freight Service Easement and this

13



Agreement; provided however, except to the extent expressly
provided in this Agresement, this right of access shall rot be
deemed to requirs the Agency to takes any acticns or expend any
funds to enable such persons to exercise such right of access

and, provided further, such access shall not more than minimally

interfere with Agency Rail Service. In addition, Santa Fe shall

agsign to the Agéncies the benefit of any and all indeﬁnities
available to Santa_?e under any existing contracts with any
agent, contractor, freight shipper or freight receiver permitting
such party access to the Property, or in the absence of guch
assignment being effective, will indemnify the Agencies for

Liability for injury or death of such persons or damage to

Property not invelving Agency Rail Service to the extent of any

indemnification available to Santa Fe under such centracts. With
respect to future contracts permitting such access, Santa Fe will
require indemnification of both Santa Fe and the Agencies for
Liability for injury or death of such persons or damage to
property Lo the fullest extent included in current standard form
contracts for access to the Property, or in the absencé of
obtaining such contractual indemnification, Santa Fe will
indemnify the Agencies for Liabilit? not inveolving Agency Rail
Service to the extent provided in Santa Fe’s current standard
form contractas.

(¢) Santa Fe and the other Santa Fe Parties shall
have any and all duties, responsibilities and cbligations aiising

under the Interstate Commerce Act (and any similar Califormia
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state law) which require any Santa Fe Party.to serve its existing
and any future rail freight shippers, it being understood and
agreed that nothing éet forth herein or in the Reserved Rail
Freight Service Easement ghall be construed to obligate or
requira the Agency to assume, adopt, or acguire any duties,
liabilities, responsibilities or obligations to provide any Rail
Freight Service to any current or future freight shippers or
freight receivers of any Santa Fe Party.

(d} No Santa Fe Party shall have any right to
operate its Trains over any portion_of the Property with respect
to which Santa Fe has abandoned its common carrier rail freight
service cbligations.

2.2 No Feeg for Shared Uge. The use of the Property

by the Santa Fe Parties under the Reserved Rail Freight Sexrvice
Easement and this Agreement for Rail Freight Service shall be
Free of Charge.

2.3 Qwnership.

(z) The Agehcy shall own all Tracks and other
improvements on the Property, including, without limitation, |
improvements constructed on the Property at the cost and expense
of Santa Fe.

(b) Nothing in this Agreement shall be construed
as granting or reserving to Santa Fe any interest or right in the
Property, the Tracks, the Freight Rail Facilities, or other
improvements on the Property other than the rights expressly

provided hersin or in the Reserved Rail Freight Service Easement.



W)

2.4 Track Agreements between Santa Peo and Shippers.

Santa Fe, in Santa Fe’s solahdiscretion, and at Santa Fe’s sole
cost and expense, may enter into agreements directly with
shippérs governing the construction, use and maintenance of new
and existing industry Tracks for Rail Freight Service, provided
that (a) such agreements do not mors than minimally interfere
with Agency Rail Service and (b) such agreements have been
approved by the Agency, such approval not to be unreasonably
withheld or delayed. This right shall not relieve Santa Fe of

any cbligations under Section 6.6.

ARTICLE 3: OPERATICNS
3.1 Geperal .

{a) Santa Fe shall be responsible for providing
and cperating Rail Freight Service on the Property. The Agency
shall be responsible for providing an¢ operating Agency Rail
Servi¢e on the Property. The Agency anticipates contracting with
an Operator to operate Agency Rail Service over the Property.

The Agency may appeoint an Operator as the Agency’s ageﬁt to
exercise some or all of the Agency’s rights under this Agreement,
subject to the terms and conditions of this Agreement.

(b} Each Santa Fe Party and each Agency Party
shall comply (i) with all aﬁplicable federal, state or local
laws, regulaticns or rules governing operaticns on the Properﬁy,
the Tracks, the Trains, any other equipment located therscm, or

any persomnnel employed in the maintenance and operation of any of
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the foregoing, and (ii) with all of the Agency’s timetables,
cperating rules, general orders and bulletins and other standards
relating to such operation, maintenance, condition, inspection,
testing or safety, which timetables, general orders, bulletins
and other standards shall be provided in writing to Santa Fe by
the Agency. In promulgating the operating rules, general orders,
bulletins and other standards, the Agency shall treat Santa Fe
fairly. | |

.(c) Neither the Agency nor Santa Fe shall have
any responsibility for inspecting, mzintaining, servicing or
repairing any Trains, hi-rail vehicles and other equipment used
by the other party on the Property, but all such eguipment shall
at all times comply with applicable FRA, federal, state, and
local governmental requirements.

3.2 Personnel.

(a) Santa Fe éhall maintain, or cause to be
maintained, an adequate and experienced staff to operate Santa Fa
Trains that use the Property. The Agency shall maintain, or
cause to be maintained, an adequate and experienced staff to
maintain the Property and to operate Agehcy Trains that use the
Preoperty. |

(b) Santa Fe shall make such arrangementé with
the Agency as the Agency may require to insure that all persons
operating Santa Fe Trains on the Property are cumpetent, trained,

licensed and qualified for the task they are performing.



(c} The Agency shall have the right to exclude
from the Property after consultation with Santa Fe, any Employee
of any Santa Fe Party who ig in violation of the Agency’s non-
discriminatory rules, regulations, orders or instructions.
| 3.3  Special Overations Issues.

() If (i) a Train or any hi-rail wvehicle of any
Agency Party or any Santa Fe Party becomes stallied or disabled on
the Tracks and is unable to procesd or (ii) crippled or otherwige
defective equipment is, in an Emexrgency, set out from any Train
onto the Tracksg; then the‘party whese Train or equipment is
ihvolved in the incident shall be responsible for immediately
notifying the other party, and promptly furnishing motive power
Or such other assistance as may be necegsary to move such
equipment or Train. If such a Santa Fe Train or equipment is not
promptly moved off all Tracks needed for Agency Rail Service, the
Agency shall have the optioﬁ of moving the Santa Fe Train or
equipment and billing Santa Fe its cost of perferming this
service in accordance with Article 7.

(b} If it becomes necessary to make reéairs to
crippled or defective Trains or equipment of any Agency Party or
any Santa Fe Party in order to move it from the Tracks, such work
shall be the responsibility of (i) Santa Pe with respect'to
Santa Fe Trains and items of equipment of any Santa Fe Party
- involved in the incident, and {11) the Agencies with respect to
Agency Trains and items of egquipment of any Agency Party involved

in the incident.
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(¢) Whenever any Agency Train or any Santa Fe
Train on the Tracks rquires rerailing, wrecking service or |
wrecking train service, the party whose Train is involved shall
be responsible for the cost of performing such service (except as
provided in Article 8), which service shall be arranged by the
Agency.

(d) By mutual agreement of the parties or upon
receipt of reasonable notice from the other party that the
response of the party whose Trains or items of equipment ars
involved in the incident described in Sections 3.3(a), (b) or
(c), a&s the case may be, has not been adeguate relative to the
scheduled uses of the Tracks, such other party may render such
assistance as reascnably may be required in light'of such
scheduled uses, and the party whose Trains or items of equipment
are involved in the incident shall reimburse the other party,
within 30 days after receipt of the bill therefor, for the cost
and expense of rendering any such assistance.

(e} In any operationai Emergency, the parties
shall in good faith provide aid to each other as requested with
the costs thereof to be reimbursed promptly thereafter. |

(f) For the purpose of this Section 3.3, the term
"Agency Train* shall include any Amtrak Train, and the term
"Agency Party* shall include Amtrak.

3.4 Emergency Detour Rights. Agency and Santa Fe each

shall provide to the other, to the extent feasible, a right to

detour over each other’s then existing rail lines in the event an
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‘Emergency blocks the Tracks or rail lines owned by Santa Fe or
the Agency. Such detour rights shall be granted on those lines
that are capable of accommedating such detour. Such detour
rights shall be governed by standard detour arrangements.between

American railrcads.

3.5 Businegsg and Excursion Trains. Santa Fe shall
have the right to operate over the Tracks Free of Cha}ge for the
purpose of the operation by Santa Fe of freight customer Trains,
board of directors Trzins, employee excursion Trains, or Trains
with government officials (including business cars at the end of
freight trains). Such right shall be subject to scheduling and
cperating times acceptable to the Agency or Agencies cver whose
Tracks Santa Fe will conduct such operatiocn and shall not more
than minimally interfere with Agency Rail Service. With respect
Lo zll employees and invitees on such cars and Trains cperatad by
Santa Fe (other than the crew operating such Trai;); the
provisicns of Article 8 shall not apply to Liability for injury
or death of such perscns and Santa Fe and the Agency shall bear
such Liability in proporticn to the relative aggregate‘degrees of
fault of (i) a group conmsisting of all Santa Fe Parties, compared

to (ii) a group conmsisting of all Agency Parties and Amtrak, and
Santa Fe and the Agency edch hereby indemnify, defend and hold
harmless the other from and against itg respective portion of any
loss, cost (including, without limitation, any cost of
remediaticn), claim, damage, liability, disbursement or expense,

Or menetary settlement, of any kind or nature, whether
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foreseeable or unforsseeable, including, but not limited to,
interest or other carrying costs and legal, accounting and other
professicnal fees and expenses reasonably_incurred in the
investigation or defense of claims, arising out of or ih relation
to such Liability.

| 3.6 Regulatory Approvalg. Santa Fe shall obtain and
maintain all federal, state and/or local and all AAR regulatory
approvals as may be required for the conduct of Rail Freight
Service on the Property.

3.7 Railroad Security. Neither the Agency nor
Santa Fe shall have any responsibility to provide security
services or measures to protect from theft, vandalism or other
damage any property;.lading or equipment owned or cperated by the
other party.

3.8 Loading and Unloading of Freigh . All
loading and unlcading of freight cars on the Property by Santa Fe
and any Santa Fe Party shall be in compliznce with all applicablis
federal, state, and local safety regulations, and subject only to
the'following.additional regstrictions:

{a) Aé to Tracks existing on the date of Closing,
Santa Fe and the Santa Fe Parties shall load and unload freight
cars conly cn Terminal Tra;ks, further provided:
(1) Loading and unloading of any boxcar cn
any such Track within 20 feet from any Track used for Agency Rail
Service shall cccur only on the szide opposite of any Track used

for Agency Rail Sexrvice.
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(ii) Loading and unloading from any cpen top
car or lumber car on any such Tiack shall occur only on a
Terminal Track located more than 20 feet from any Track used for
Agency Raill Service. |

(iii) Loading and unlcading of Dangerous
Materials Cars shall occur only at (1) any location which has
Deen uged to lcad, unload or stors Dangerocus Materials Carg
between June 18, 1990 and June 18, 1592 {(which locaticng are
identified in Exhibit D), provided however, that with respect to
any such locations that are within 50 feet from any Track used
for Agéncy Rail Service, or within 250 feet from any Passenger
Station Site, if the Agency provides an alternmative location
reascnably accéptabla Lo Saznta Fe, then Santa Fe shall relocate
such lcading and unloading of Dangerous Materials Cars to the
alternate location, or (2} any other Terminal Track existing on
the date of Closing which is more than 50 feet from any Track
used for Agency Rail Service and mcre than 250 feet from any
Passenger Station Site, or (3) on other Tﬁacks as mutually agreed
between Santa Fe and the Agency. All lcading and unlozading of
Dangerous Materials Cars shall be subject to Santa Fe’s
indemnification cbligaticns set forth in Article 10.

(iv) Loading and unloading of intérmodal cars
shall be subject to the restrictions that (1) if side loaders are
used for loading or unloading, such loading and unloading shall
occur only on the side opposite of any Track used for Agency Rail

Service, to the extent necessary to keep such loading or

22



v,

ﬁnioading operations at least 20 feet away f£rom any Track used
for Agency Rail Service, and (2) if an overhead crane is used for
loading and unloading, such crane shall not be cperated within 20
feet of any Track used for Agency Rail Service.

(v) Neither loading nor unloading of freight
cars shall occur on the Property in a manner contrary to

applicable law, or within 250 feet of any grade cressing where

such activity would regstrict sight distance at that crossing.

(vi) With respect to loading or unleoading of
any type of freight cars not referenced in subsection (i) through
(iv} above, if the Agency discovers safety problems resulting
£rom that loading or unloading, Santa Pe and the Agency agree to
work together to explore resolutions to those prchlems.

{b) As to Tracks conmstructed after the date of
Cloging, Santa Fe and the Santa Fe Parties shall load and unload
freight cars only on Terminal Tracks, further provided:

(i} Santa Fe and the Santa Fe Parties may
not lecad or unlcad any boxcar, open top car or lﬁmber Car on any
such Track that is located within 20 feet frém any Track used for
Agency Rail Service.

(ii) Santa Fe and the Santa Fe Parties may
not unload intoc any pit or conveyor sgystem, or load from any
chute ©r comveyor system. |

(1ii) Santa Pe and the Santa Fe Parties
shall not load or unload any Dangerous Materials Cars on the

Property.
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(iv) Santa' Fe and the Santa Fe Parties ghall
not load or unload within 250 feet of any grade crossing where
such activity would restrict sight distance at the crossing.

{v) Ioading and unlcading of intermodal care

-shall be subject to the restrictions that (1} if side loaders axe

used for loéding or unloading, such loading and unloading shall
occur only on the side opposite of any Track used for Agency Rail
Service, to the extent necesgary to keep such loading or
unlcadlng operaticns at least 20 feet away from any Track used
for Agency Rail Service, and (2) if an cverhead crane is used for
loading and unlcading, such crane shall not be operated within 20
feet of any Track used for Agency Rail Sexvice.

3.9 Storage of Freicht Cars.

(a) As to Tracks existing on the date of Closiﬁg,
Storage of loaded angd emnty freight cars by Santa Fe and the
Santa Fe Parties is restricted ag follows:

(1) Storage of Dangerous Materials Cars
shall occur only at (1) any location which has been used to load,
unload or store Dangerous Materials Cars between June 18, 1990
and June 18, 1892 (which lccations are identified in Exhibit T},
provided however, that with respect to any such locations that
are within 50 feet from any Track used for Agency Rail Service,
or within 250 feet from any Passenger Station Site, if the Agency
provides an alternmative location reasonably acceptabls to Santa
Fe, then Santa Fe shall relocate such.storage of Dangercus

Materials Cars to the alternate loccation, or (2) any other Track
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existing on the date of Closing which is more than 50 feet from
any Track used for Agency Rail Service and more than 250 fest
from any Passenger Station Site, or (3) on cther Tracks as
mutually agreed between Santa Fe and the Agency. All storage of
Dangerous Materials Cars shall be subject to Santa Fe's
indeﬁnification obligationsg set forth in Artiéle 10.

| (1i) Santa Fe and the Santa Fe Parties shall
comply, at their sole cost and expense, with all customary and
appropriate safety and maintenance procedures (inciuding, without
limitation, derails),

(111) Frelght cars shall not be stored on
the Property in a manner contrary to applicable law, or within
250 feet of any grade'crossing where such.activity would restrict
sight distance at that crossing.

(b} As to Trécks constructed after the déte of
Closing, Santa Fe’'s stcrage of loaded and empty freight cars is
regtricted as follows:

(1) the restrictions set forth in
Secticn 3.9(a) {(ii) and (iii) apply.

(1i) Santa Fe and.tha Santa Fe Parties may
net sﬁore any Dangerocus Materials Cars on such Tracks.

{c} II the Agency discovers.that any storage of
freight cars creates a hazard affecting Agency Rail Service,
Santa Fe and the Agency agree to work together to reduce or

eliminate such hazard in a manner acceptable to both parties.
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ARTICLE 4: DISPATCHING AND SCHEDULING

4.1 Dispatching Respongibilities.

(a) From and after Closing, Santa Fe shall
continue to provide dispatching service for all Train movements
over the Property until the Pasadena Shift Date except that the
Aganéy shall control train movements within the limits of the
Interlocker, as described.in Section 3.2(d) of the Purchase
Agreement. On and after the Pasadena Shift Date, the Agency
shall provide dispatching service for all Train movements over
the Property. If and to the extent that Santa Fe is providing
digpatching and the Agency then ig cperatmng Agency Rail Serv1ce,
the Agency shall indemnify Santa Fe against any liability
resulting from Santa Fe’s interim dispatching with respect to
Agency Trains, and Amtrak Traing excluding however, any liabilitvy
arising ocut of Santa Fe’s gross negligence or wilful miscenduct.
Upont any transfer of dispatching responsibilitiés, the parties
agree to cooperate to effsct an orderly transiticn. When
dispatching, Santa Fe shall give Santa Fe Trains, Agéncy Trains
and Amtrak Trains the priorities set forth in Section 4.2 heresof.

() Urtil the Pasadena Shift Date, the movement
and dlspatchlng cf any Trains and other equipment over the

Tracks, shall be gubject to the exclusive direction and control

©f Santa Fe, and on and after the Pasadena Shift Date, shall be

subject to the exclusive directicn and control of the Agency cor
the Operator, and in accordance with such cperating rules as

Santa Fe (prior to the Pasadena Shift Date) and the Agency or the
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- Operator (on and after the Pasadena Shift Date) shall institute

from time to time in accordance with the terms and conditiocns of
this Agreement.

| (c) Santa Fe shall have the right to monitor, on
reascnable notice, the Agency’s or the Operator’s performance of
the dispatching responsibilities under the Agreement. During the
pericd Santé Fe is dispatching pursuant to Secticn 4.1(a), the
Agency or the Operator shall have the right to monitor, on
reasonable notice, Santa Fe’s performance of its dispatching

responsibilities under this Agreement.

4.2 PEBriorities and Permissible Times of Operation.

(a) All Agency Trains and Amtrak Trains shall be
dispatched with First Priofity over any Santa Fe Trains, but
during the peridd prior to the Pasadena Shift Date, fraight.
Trains shall be dispatched with priority over deadhead Agency
Traing. In furtherance thereof, all operating, dispatching and
maintenance decisions by the Agency or the Operator {(or Santa Fe,
if it is dispatching undér Section 4.1(a}) affecting the movement
of Traing on the Tracks shall be made in a manner that gives
Agency Trains and Amtrak Trains First Pricrity over Santa Fe
Traing; provided however, that at times cther than during
Restricted Freight Pericds, the Agency or the Operator shall
dispatch overhead Santa Fe Trains operating on the Prbperty
reasonably sc as to enable Santa Fe to conduct Quality Rail
Freight Service and to provide Santa Fe continued reqular access

to all yards and freight customers. The relative priority
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between Agency Trains and Amtrak Trains shall be determined by
the Agency and Amtrak. ~Subject to the foregoing, at all times
when dispatching, the Agency or the Operator'shall'treat Santa Fe
Traing and Agency Traiﬁs fairly.

{(b) EBxcept as expressly provided in this
Secticn 4.2(b) and in Sections 4.2(d) and 4.3(b), there shall be
no Rail Freight Service during Restricted Freight Periods and
each Santa Fe Parﬁy shall operate Santa Fe Trains over the
Property only during times other than Restricted FPreight Periods.
Occasionally, if as a result of delay, a Santa Fe Train remains
o the line during any Restricted Freight Period, or is operating
on the line by spéciai arrangement approved by the Agency or the
Operator, such Train.may be advanced, provided that the

dispatcher reasonably can determine that such Train (i) ig

- powerad by at least two locomotives and is otherwise adequately

powered to maintain freight train timetable speeds, and (ii) will
be in the clear at least tem minutes pricr to a meet. If such
conditicons cannot be so determined, then the dispatcher shall
hold such Train at a siding or other location until the end of
the Restricted Freight Period. On and after the Pasadena Shift
Date, provided that ICC approval or exemption of abandonment of
Rail ?reight Service, if needed, hag been cbtained, thers shall
be no overhead Rail Freight Service cn any porticn of the
Property or local Rail Freight Service on the portion of the
Property west of Santa Anita Boulevard at Arcadis. Except ag

provided abeve in this Section 4.2(b) or in Section 4.3(b), thers
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shall be no local Rail Freight Service (i) during Restricted
Freight Periods on the portion of the Pasadena Subdivision
between Claremont and San Bermardine on and after the Pasadena
Shift bate, ard (ii) on any portion of the rail line between

Claremont and Santa Anita Boulevard in Arcadia on and after the

~date that Agency Rail Service is commenced over that porticn of

the rail line.

(c¢) The Agency shall have the right, upon reason-
able prior written notice to Santa Fe, to (i) revise the
Restricted Freight Periods for the Property, provided that the
total daily duration of the Regtricted Freight Periocds is not
expanded as a result of such revision (except as provided in the
next clause); and (ii) expand the time for any Restricted Frsight
Period, up to a maximum of 30 minutes for each morning and 30
minutes for each evening Restricted Freight Period at any time
after June 18, 1997, provided that such expansicn shall not, at
the time in question {giving consideraticn to the reasonably
expected Rall Freight Service Santa Fe intends to provide within
the two years following such time), more than minimally impair
Santa Fe’s ability to provide Quality Rail Freight Service, as
reasonably determined by Santa Fe ahd the Agency. va such
expansion shall more than minimally impair Santa Fe’s ability to
provide Quality Rail Freight Service, the Agency may not so
extend the Restricted Freight Period until such time ag
sufficient capital imprcvements have been installed by the Agency

Lo permit such extended Restricted Preight Periods without more
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than minimally interfering withiSanta Fe’s ability to provide
Quality Rail Freight Service.

(d) ©On and after the Pasadena Shift Date,
Santa Fe may operate local Trains on the Property after the
morning Restricted Freight Periocd and before the evening
Restricted Freight Period, and may operate local Trains on the
Property at any time after the evening Restricted Freight Period
and prior to the morning Restricted Freight Period.

{e} Nothing in this Agreement shall enlarge or
expand dispatching priorities otherwise applicable'to Santa Fe as
set forth in existing multi-railrcad agreements.

4.3 Scheduleg.
{(a) The Agency shall determine the Schedules for

~Agency Trzins and shall provide such Schedules, and aﬁy changes

thereto, in a timely manner to Santa Fe. The Agency shall use
its reascnable efforts to cause Amtrak to provide Schedules for
Amtrak Traing, and any changes therete, to Santa Fe._

{(b) Santa Fe shall provide, in a timely manner to
the Agency and the Cperator, if any, Schedules for all‘freight
Traing on the Property. The Agency shall have the right to
approve Santa Fe’s Schedules for Santa Fe Trains over the
Property, which approval shall not be unrsasonably withheld or
delayed. Such Schedules shall comply with the restrictions and
principles set forth in this Article 4. Except as sget forth in
Sections 4.2(b) and (d), Santa Fe will not schedule any Santa Fe

Trains during the Restricted Freight Pericds; provided however,
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if the Agency is not then using the full Restricted Freight
Period, (i) Santa Fe may schedule Santa Fe Trains during the
Restricted Freight Periods up to ten minutes prior to the first
scheduled Agency Train or Amtrak Trzin during a Restricted |
Freight Period or ten minutes after the last scheduled Agency
Train or Amtrak Train during a Restricted Freight Period, and
(ii) the dispatcher may dispatch such Santa Fe Train as so

- scheduled, provided that the dispatcher reasonably can determine
that the Santa Fe Train (1) is powered by at least two
locomotives and is otherwise adequately powered to maintain
freight train timetable speeds, and (2) will be in the clear at
least ten minutes pricr to a meet, provided that if Agency’s
Schedules later change, any such Santa Fe frain shall be
rescheduled to éomply with the standard set forth in (i} above,
and when the Agency fully uses the Regtricted Freight Periods,
Santa Fe will neither Schedule nor cperate Santa Fe Trains during
such period except as set forth in Section 4.2(h) or 4.2(d).

4.4 Conferenceg. Santa Fe and the Agency (or the
Cperateor) shall meet periocdically to evaluate the dispétching
over the Property. The Agency or the Operator shall provide to
Santa Fe (and so long as Santa Fe is dispatching pursuant to
Section 4.1(a), and Santa Fe shall provide to the Agency or the
Operator) appropriate management review tools, including at least
monthly route conflict repcrts, as reasonably necegsary to
evaluate dispatching performance. Cne year after the dats oﬁ

which the Agency or the Operator actually assumes dispatching
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responsibilities (or earlier if in the.reasonable opinion of
either party there are substantial problems with dispatching'
performance over the Property), and thereafter when in the
reasonable opinion of either party there are substantial problems
with dispatching performance over the Property, Santa Fe and the
Agenéy {or the Operator) shall, if neceésary, egstablish by mitual
agreement approaches or mechagisms to reduce the number of
instances of route conflicts and to improve the efficiency and
reliability of Agency Rail Service and Rail Freight Service.
4.5 Dispatching Costs.

(a) Santa Fe shall pay to ﬁhe'Agancy $0.50 per
Train-Mile for dispatching costs and operation of communications,
signals and interlockers for Santa Fe Trains dispatched by the
Agency or the Cperator over the Property. The Agency shall pay
te Santa Fe $0.50 per Train-Mile for dispatching costs and
cperaticn ¢f communications, signals and interlockers for Agency
Trains dispatched by Sanﬁa Fe over the Property dﬁring the
interim period pursuant to Section 4.1(a). Such amount shall be
adjusted annually by increases or decreases in the Construction
Index, commenciﬁg as of Aprilvx; 1393 and each April_l
thereafter, baséd oﬁ the change in such index from the first
guarter of.1992, or the first quarter of the immediately
preceding year, asg reported for the most recently published
Construction Index.

(b) Bills for such dispatching costs may be

submitted no more than once a menth for Payment as provided in
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Article 7, and shall contain a statement as to the calculation of

such bill (including the number of TraiﬂuMiles'dispatched} in

such detail as the party receiving such bill may request.

ARTICLE 5:; MAINTENANCE AND REPAIR
5.1 Mzintermance Respongibilities. The Agency {and the
Operator) shall have exclusive control over the maintenance and
repair of, and shall maintain and repair, the Property and the

Tracks (including Freight Tracks), Freight Rail Facilities and

other improvements thereon.

5.2 Maintenance Standards. The Tracks shall be

maintained by the-Agency to a safe conditicn consistent with
industry practice and in such condition as to allow (i) continued
rall operations at the tﬁain speeds shown in the Timetable cther
than during pericds of shut down for maintenance and repairs and
(i), if and to the extent that Tracks are hereafter improved as
agreed upon by Santa Fe and the Agency, continued bperation of
the types of service intended and permitted by such improvements.
All Freight Rall Facilities and other rail facilities §ther than
Tracks shall be maintéined and repaired by the Agenty to keep
them in a safe and reliable condition consistent with industry
practice and at least at the levels of utility, maintenance and
repair existing on the date of this Agreement and, if any such
rail facilities are constructed after the date of this Agreement,
at least at the levelg of utility, maintenance and repalr

intended and permitted for such rail facilities at the time of
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construction. The Agency shall have no duty to inspect Frelght
Rail Facilities or Freight Tracks (except Freight Rai; Facilities
and Freight Tracks also used in the ordinary course by Agency
. Trains or Amtrak Trains) and shall only be required to perform
maintenance and repair work upon the written request of Santa Fe.
To the extent practicable, all repairs and maintenance shall be
performed in a manner that does not more than minimally interfera
with Santa Fe’s Quality Rail Freight Service.
5.3 Cest and Expense.

(2a) As its share of maintenance costs for the
Tracks (other than Fresight Tracks) and Preight Rail Facilities on .
the Property, Santa Fe shall pay to each Agéncy the amount per
vear directed by LACTC, RCTC, OCTA, NCTD and SANBAG; provided
that Santa Fe’s annual share of all such maintenance costs paid
under all the Shared Use Agreements listed in the Purchzase
Agreement following the San Jacinto Maintenance Shift Date (as
defined in the Shared Use Agreement (San Jacinto Subdivision))
and also the Redlands Maintemance Shift Date (a3 defined in the
Shared Use Agreement (Redlands Subdivision)) shall not exceed
$5,925,000 (the allocation to be determined by such Agencies).
Pricr to the San Jacinto Maintenance Shift Date and also prior to
the Redlands Maintenmance Shift Date, Santa Fe‘s annual ghare
shall not exceed $5,381,352. Prior to the San Jaciato

Maintenance Shift Date, but following the Redlands Maintenance

Shift Date, Santa Fe’s share shall not exceed $5,608,972. After

the San Jacinte Maintenance Shift Date, but prior tc the Redlands



Maintenance Shift Daﬁe, Santa Fe'’s share shall not exceed
$5,697,380. Such amounts shall be adjusted annually by increases
or decreases in the Comstruction Index, commencing ag of April 1,
1993 and each April 1 thereafter, based on the change in_such
index from the first quarter of 1952, or the first quarter of the
immediately preceding year, as reported for the most recently
?ublished Comstruction Index. These payments shall be made in
advance in equal monthly installments on the 15th day of each
month commencing on the first such.date on or after the Closing
(with the first such payment appropriately pro-rated if
necessary). If the Agency or the Cperator comstructs new Freight
 Rail Facilities for Santa Fe pursuant to Article 6 hereof,
Santa Fe shall pay an additicnal anmmual fee for the majntemance
cf such facilities, which fee shall be determined by mutual
agreement prior to the installation of such facilities by the
Agency or the Cperator. In addition to the foregoing, Sanﬁa Fe
sha;l reimburse the Agency for all maintenance costs incurred
Qith respect to any Freight Tracks (except Freight Tracks also
used in the ordinary course by Agency Trains or Amtrak'Trains
which shall be maintained by the Agency at no additicnal expense
to Santa Fe}. The Agency shall provide Santa Fe periodic
- 8tatements for all such services.

(b) Except as specifically set forth in thig
Section 5.3, all mainﬁanance and repair costs on the Property

shall be yéid by the Agency.

35



(c) The provisions of this Section 5.3 (otﬁer
than payments for maintenance and repalr of Freight Tracks) will
be subject to renegotiation eight years after the date of this
Agreement to adjust, upward or downward, the maintenance charge
prospectively in the event that there is a material change in the
number of Car-Miles cperated by all of the Santa Fe Parties on
the Property. Such adjustment shall be based cn the principle
that Santa Fe shall pay all increased maintenance costs
attributable to increased Santa Fe Party Car-Miles and shall be
entitled to a reduction fbr all reduced maintenance costs
attributable to reduced Santa Fe Party Car-Miles.

{d} Mainrenance and repair costs as referenced in.
thig Section 5.3 shall include, but shall not be limited to, the
costs of replacaﬁent of signal facilities, communications
facilities, rails, bridges, ties, ballast, undercutting, drainage
and surfacing, where the replacement does not constitute
additions or betterments to the railroad. The coét of such
additions or betterments shall be allocated between the parties

as set forth in Article 6§ of this Agreement.

ARTICLE 6: CONSTRUCTION, CAPITAL IMPROVEMENTS  AND
REMOVAL OF IMPROVEMENTS

6.1 General Richts znd Respongibilities,

(a) Sapta Fe shall have no right to construct,
raconstruct, relocate or remove (or cause to be congtructed,

reconstructed, relocated or removed) any facilities or other



improvements on the Property other than as provided in this
Article 4.

{b) The Agency shall perform all construction,
reconstruction, relocation or removal of facilities and
improvements on the Properéy. No future improvements on the

Property shall, after they are constructed, more than minimaliy

interfere with Santa Fe's Rail Freight Service on such portion of

the Property.

6.2 Qwnmership. Following the Closing all existing and
future capital improvements on the Preperty shall be owned by the
Agency. |

6.3 Relocation of Main Tine. The Agency shall not

relocate any main line Track without Santa Fe's approval, which
approval shall nct be unreasonably withheld or delayed.

§.4 Remogval of Track. The Agency, after netice to

éanta Fe, but without ccmpensaticn to Santa Fe, may remcve, take
over or retire from service ény Track on the Property used solel
dr primarily for Rail Freight Service; provided however, that if
such Track is actively being used by Santa Fe for its Rail
Freight Serxvice at the time the Agency propeses to remove, take -
over or retire the Track, then the Agency first must construct
ard provide an equivalent substitute Track for Santa Fe’s uge,
Free of Charge to Santa Fe other than those borne by Santa Fe for
its share of maintenance, digpatching, capital improvement and
similar expenses. As used in the foregoing sentence, the phrase

"actively being used” shall mean documented use by Santa Fe
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within the last 12 months prioi to the month in which ;he Agency
giveg such notice to Santa Fe. At the Agency‘s request, Santa Fe
from time to time shall provide the Agehcy with track diagrams
and documentation showing active Tracks.

6.5 Removal of Shipper/Receiver Cornnection Facilities.

As between Santa Fe and the Agency, the Agency shall have the
right to remove connection facilities and related Tracks on the
Property to any fraight shippér or receiver (1), with the consent
of such shipper or receiver, where such shipper or receiver does
not ship or receive any rail freight via such connection
facilities over any period longer than 12 months but less than

24 months and (ii), without_the consent of such shipper or
receiver, where such shipper or receiver does not ghip or receive
any rail freight via such connection facilities over any pericd
more than 24 menths; provided however, that if Santa Fe
subseguently legally is required to reinstall ény such removed
connection facilities or related Tracks at Santa Fe’s cost as a
result of any acticn by the shipper or receiver served by guch
connection facilities, then the Agency shall bear the éost cf
such reirstallaticn.

6.6 Congtruction of New Tracks and Freicht'Rail

Facilitieg. The Agency shall, at Santa Fe’s request, design and
construct new Freight Tracks and Freight Rail Facilities on the

Property in support of Santa Fe’s current or future Rail Freight
Service, at Santa Fe’s sole cost, subject to the prompt approval

of the location, design, specifications and cost of such Freight
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Tracks and Freight Rail Facilities by Santa Fe and the Agency,
provided that such Freight Tracks and Freight Rail Facilities do
not.more than minimally interfere with Agency Rail Service or
related activities (if such Freight Tracks or Freight Rail
Facilities wculd more than minimally interfere with Agency Rail
Service or related activities, then such improvements still may
re constructed if Santa Pe pays the cost of reducing any such
interference to no more than minimal interference). Alsc if the
Agency or Amtrak subsegquently determineg to use any such new
Freight Tracks, the Agency shall reimburse to Santa Fe an

appropriate proportionate share of the cost of such new Freight

Tracks td be agreed upon by Santa Fe and the Agency or determined

pursuant to arbitration under Article 12 of this Agreement. In
addition to the foregoing, the Agency may withhold or condition
congent to proposed Freight Tracks or Freight Rail Pacilities if
the Agency anticipates a specific and identified future use of
such portion ¢of the Property that iﬁterferes with the pro?osed
freight use. In the absence ¢of restrictiomns or conditions so
imposed by the Agency, if any area over which the such new
Freight Tracks or Freight Rail Facilities are located later is
needed for passenger rail coperations, the Agency ox the Opetator
may relocate such Freight Tracks or Freight Rail Facilities, at
the Agency’s cost, to ancther locaticn that allows Santa Fe to
continue to provide Quality Rail Freight Service to its shippers
arnd recesivers. Such rzlocation shall be subject to Santa Fe’sg .

approval of the location and design of such Freight Tracks or
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Freight Rail Facilities, which approval shall not be unreasénably
withheld or delayed. o

6.7 Signal Improvements. The Agency_shall not,'
without Santa Fe’s approval, initiate any signal improvements
that would require Santa Fe to install cab signalé and/or
automatic train control in any of Santa Fe‘s locomotives.

Santa Fe and the Agency will cooperate to develep a mutually

acceptable train control system.

6,8 General Cost Allocatrions.

(a} A= between Santa Fe and the Agency, Santa Fe
shall be responsible for the entire cost of future capital
improvements benefiting only Rail Preight Service, including éli
costsg associated with Santa Fe's relocating its dispatching
facilities from San Bernardino, California to Schaumburg,
Illincig.

(b) As between_Santa Fe and the Agency, the
Agency shall be responsible for the entire cost of future capital
improvements Lo the Property benefiting only Agency Rail Service.

| (¢} With respect to future capital impfovemants
benefiting both (ii Rail PFreight Service and Agency Rail Service,
and not covered by other specific provisioms of this'Agreement,
Santa Fe and the Agency shall share the cost of such capital
improvements in a manner to be determined on a case by case
tasis. Any disputes regarding the sharing of such costs shall be
resolved by arbitration in accordance with the procedurs set

forth in Article 12 of this Agreement.
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(d) Aas between Santa Fe and the Agency, the
Agency shall be responsible for the entire cost of any capital
improvement that is initiated by the Agency or the Operator that
would benefit both (i) Rail Freight Service and (ii) Agency*Rail.
Service, if Santa Fe reasomably would not have made such
impro#ement at the time that such improvement is made, including,
but not limited to, all capital improvements initiated by the
Ageﬁéy (1) made to dispatching and signalling systems, or (ii)
made to permit opefating speeds higher than those currently in
effect in the Timetable for train operaticmns on any segment of
the Tracks. -

(e) Santa Fe shall be solely responsible for the
raﬂlroad’s or cwner'’s share of the cost of all grade separations
and other public improvements with respect to the Property that
are pending or under contract on the Cleosing. Santa Fe hereby
represents that Exhibit E attached hereto lists all gracde
.separations and other public imprcovements that are pending or
under contract on the date of thig Agreement. The cost of any
grade separations on the Property other than those pending or
undexr contract on the Closing shall be allocated.between the
Agency and Santa Fe on a Train-Mile basis, on the basis of the
comparative number of Trains operated by each party at the
location in the preceding six months; provided however, that
(1) Santa Fe’s annual share of all such allocations shall not
exceed $485,150 paid under all of the Shared Use Agreements

listed in the Purchase Agreement other than the San Diego County
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Shared Use Agreement (the alloéation thereof to be determined by
the Purchasing Agencies), as adjusted arnually cormencing
April 1, 1993 and each April 1 thereafter by increases or
decreases in the Construction Index from the first quarter of
1392, or the first quarter of the immediately preceding year, as
reperted for the most redently publishéd Censtruction Index (the
"Grade Sep Cap"), (ii) in any year in which Santa Fe’s share of
such allocation is less than the Grade Sep Cap, the balance
thereof, with interest thereon at the rate of §6.5% per annum,
shall be carried forward to the next succeeding year(s) and added
tO Santa Fe’s maximum allocable share for such year(s), (1ii) in
any year in which Santa Fe’s share of such allocation is more
than the Grade Sep Cap, all sums in excess of such cap, with
interest thereon at a rate of 6.5% per annum, shall be due in
succeeding vear{s) in which, and to the extent that, Santa Fe'’s
share of such allocation is less than the Grads Sep Cap, and
(iv) in no event shall Santa Fe be responsible for the costs of
any grade separations required golely by the Agency.or any other
Purchasing Agency. The Agancy shall be responsible fof all grade
separation costs on any portionm of the Property.owﬁed by it to
the extent that such costs exceed the costs payable by Santa Fe
pursuant to this Section.

(£) Each party shall have the right, exercisable
on every fifth anniversary of the date of Closing‘by notice to
the cther party at least three months prior to suéh anniversary,

to review and renegotiate future capital improvements
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allocations. If Santa Fe and the Agency are unable to reach
agreement, either party may submit the matter in dispute to
binding arbitration under Article 12.

| 6.9 Amtrak Improvements. Nothing in this Agreement
shall obligate either Santé Fe or the Agency to make or pay for
capital improvements requested by Amtrak. |

§.10 anggrgggign of Track Comnections. The Agency

hay, at its option and at its expense, construct a Track
connecticn from the Property near Milepost 139.09 to the Union
Pacific East Bank Line and a Track comnection frem the Union
Pacific East Bank Line to Hobart Yard at Hcobart Tower near
Milepost 144.50 on the San Bernardino Subdivision (as defined in
the Purchase Agresement). Such connections, if cocnstructed, shall
be adequate to handle Santa Fe’s overhead Rail Freight Service on
the Property with no more than minimal incremental delay. Santa
Fe shall cooperate fully in providing necessary access, designs
and assistance to complete the comnections. Santa Fe shall use
its best efforts to relocate or remove (at no cost to Santa Fe)
industry tracks not needed for its Quality Rail Freight Service
that cross the light rail line.

§.11 Santa Fe Abandemnment of Line. Santa Fe recognizes

that the Agency is committed to commence light rail service on
the Preoperty from LAUPT to Sierra Madre Villa Stieet in Pasadena’
by December, 1996, a rzil line segment on which there ars no
freight shippers or receivers. Accordingly, Santa Fe shall seek

ICC authority to abandon the rail line segment between Milepost
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124.0 and Milepeost 140.5 {lncludlng the Los Angeles River br&dce)
and will cease overhead rail service on such segment of the |
Property effectlve before February 1, 19%4; and Santa Fe shall
pursve diligently accomplishment of this abandonment and
cessation of overhead rail service to attempt to achieve such
goals by January 1, 1994, gxcept as such dates may be extended as
provided in Secticn 4.2 of the Capital Improvements Agreeﬁent
(San Bermardino Subdivision). Notwithstanding the foregoing,
Santa Fe shall cease overhead rail service on this segment of the
Property cn or before Pebruary 1, 1994 {or January 1, 1884 if
such earlier date is practical) if Santa Fe ig provided

comparable alternative routing for its operations and subject to

the following terms and cenditions:

(a) Concurrenﬁly herewith, Santa Fe and Agency
have entered into a Special Agreement Regarding Capital
Improvementsf As provided therein, Agency shall pay to Santa Fe
all $10,300,000 to be used by Santa Fe for expenses and capital
improvements to be made and/or incurred in connection with
expediting work on Santa Fe’s San Bermardino Subdivision rail
line, in addition to the amounts Purchasing Agencies are
obligated to pay for Facilities and Imprcvemeﬁts on the .

San Bermardino Subdivision under the Capitél Improvements
Agreement (San Bernardino Subdivision).
(b) Fcllowing Santa Fe’s shift of overhead rail

freight operations from such segment of the Property, Santa Fe

1
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ghall fiie.and support an ap?lication to discontinue the existing
signalling system west of Claremont, California.

In any event, Santa Fe agrees Lo remove all
overhead rail freight operations from the Property’between
Misgion Tower and Milepost 124 by the earlier of (1) Jquly s,
1594, and (ii) the date on or after May 1, 1993 on which
alternative routing for such operatiqns is available to Santa Fe
in a manner that would not adversely affect Quality Rail Freight
Service by Santa Fe, in Santa Fe’s reagcnable determination, all
with no more than minimal interference Lo Santa Fe’s cperations
and at no additional expense to Santa Fe,-cr (iii) completion of
Adjustgd Base Case Level of improvements to the San Bernardino
Subdivision Easement in accordance with the Capital Improvements
Agreement (San Bernardino Subdivision), except as such dates may
be extended as provided in Section 4.2 of the Capital
Improvements Agreement (San Berrnardino Subdivision).

6.12 Congtruction of Cartain Capital Tmprovements. The

Agency hereby confirms itsg agreement to construct certain

improvements on the Property that it agreed to construct in that
certain Agreement dated May 19, 1592 between Santa Fe and the

Agency in the manner provided therein.
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ARTICLE 7: BILLING PROCEDURES
7.1 Pavmant of Billg,

(a) Within 30 days after Agency’s receipt of a
bill for any dispatching, maintsnance, capital improvement,
clearing derailments or other costs or expenses to be borne by
Agency under this Agreement, Agency shall pay the amount of such
bill to Santa Fe. If Agency shall fail to pay any bill within 30
days afier Agency’s receipt thereof, theﬁ such bill shall accrue
interest at the rate of 6§.5% per amnnum from such 30th day until
paid. Upen payment of such bill, Agency also shall pay such
accrued interest. Neither the accrual cr‘payment of interest
shall relieve Agency from the cbligation to pay in a timely
manner the amount set forth in any bill.

(b} Within 30 days after Santa Fe’s raceipt of a
bill for any dispatching, maintenance, capital improvement,
clearing derailments or other costs or exXpenses to be borne by
Santa Fe under this Agreement, Santa Fe shall pay the amount of
such bill to the Agency or the Operator rendering such bill. If
Santa Fe shall fail to pay any bill within 30 days after Santa
Fe's resceipt thereof, then such bill shall zccrue interest at the
rate of 6.5% per annum from such 30th day until paid. Upcon
payment of such bill, Santa Fe alsc shall pay such accrued
interest. Neither the accrual or payment of interest shall
relieve Santa Fe from the cbligation to pay in a timely manner

the amcount set forth in any bill.
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7.2 Errors or Disputes. If any portion of a bill is
in dispute, the debtor nonetheless shall pay on a timely basis
the undisputed porticn. Any disputed items shall Ee subject to
the procedures set forth in Article 12, No exception to any bill
shall be honored, recognized or considered if filed after the
expiration cf two years from the last day of the calendar month
during which the bill is rendered. No bill shall be rendered
later than two years after either (i) the last day of the‘
caléndér month in which the expense cdvered thereby 1is incurred,
or {(ii) with raséect to a project for which a roadway completion
report is required or with respect to unliquidated liability
claims, then 60 days following the date the amount is settled
and/cr the liability is established.

7.3  Books and Records. The parties shall maintain
accurate bceoks and records with res?ect to amounté due or claimed
to be due under this Agreement. Either party, at a reascnable
time, upon rsasonzble notice, and at its own expense, may inspect
and/or audit the bocks, accounts and records of thé other party,
to the extent that the same relate to matters coversd by thié
Agreement. If any discrepancy is found, the party owing money

shall pay the difference to the other party within 30 days.

ARTICLE 8: PERSONAL AND PROPERTY LIARILITY

8.1 Indemnity for Logses Resulting From Negligence.
The folleowing provisions, subject to Section 8.2, shall govern

personal and property liability and indemmity responsibility
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ameng the parties with respect to their operations under thig
Agreement for personal injury and property damage regulting from
negligence.

{a) ©Only Agency Negligent. The Agency will

defend, iﬁdemnify and hold harmless Santa Fe against all
Liability incurred by Santa Fe resulting from personal injury
and/or property damage to any Santa Fe Party, any Employee of any
Santa Fe Party, any Agency Party, any Employee of any Agedcy

Party, any other Purchasing Agency, any Employee of any other

.Purchasing Agency on the Property under the autherity of the

Agency, Amtrak, any Employee of Amtrak, any Commuter c# any Third
Party[ arising solely by reason of the nggligence of any Agency
Party'cr Amtrak and not also by reason of the negligence or
Recklessness of any Santa Fe Parcy.

(b) Only Sants F= Negligent: Damage to =he Agency

or Third Partieg., The Agency will defend, indemmify and hold
harmless Santa Fe against the first $10,000,000 of Liability

incurred by Santa Fe in a single occcurrence regsulting from

Persgonmal injury and/or property damage to any Agency Party, any

Employee of any Agency Party, any other Purchasing Agency, any
Employee of any other Purchasing Agency on the Property under the
authority of the Agency, Amtrak, any Emplcyee of Amtrak, any
Commuter or any Third Party (but not personal injury and/or
property damage to any Santa Fe Party or any Employee of any
Santa Fe Party), arising solely by reason of the negligencs of

any Santa Fe Party and not alsc by reason of the negligence or
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Recklessness of any Agency Party, any'other Purchasing Agency,
any Employee of any other Purchasing Agency on the Property under
the authofity of the Agency or Amtrak. Santa Fe shall be liable
for all such Liability incurred by Santa Fe which exceeds
$10,000,000 in a single occcurrence, provided however, that in no
event shall Santa Fe be required to bear mors than $75,000,000 of
Liability for any single such cccurrence. The Agency will
defend, indemnify and hold harmless Santa Fe against the portion,
if any, of such Liability that excseds $85,000,000 in a gingle
such occurrence.

{c) Oﬁlv Santa Fe Negligent: Damags to Santé T

The Agency shall have no obligation to defend, indemnify or hold
harmless Santa Fe against Liability incurred by Santa Fe
resulting from any perscnal injury and/or property damage to any
Santa Fe Party or any Employee of any Santa Fe Party arising
golely by reason of the negligence of any Santa Fe Party and not
algo by reason of the negligence or Recklessnesgs of any Agency
Party, any other Purchasing Agency or any Employee of any other
?urthasiﬁg Agency on the Property under the authority of the
Agency or Amtrak. |

(dj Bg;hlggr;ieg N@dliggn;. In the event any
Liability results from perscnal injury and/or property damage to
any Santa Fe Party, any Employee'of any Santa Fe Party, any
Commuter or any Third Party, and has arisen by reason of the
negligence of both (i) any Santa Fe Pafty and (ii) any Agency

Party or Amtrak, Santa Fe and the Agency shall bear such
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Liability in proportion to the relative aggregate degrees of
fault of all parties set forth in group (i) above, compared ko
all parties set forth in group (ii) above, provided that (1) the

Agency will defend, indemnify and hold harmless Santa Fe against

the first $10,000,000 of such Liability incurred by Santa Fe in a

single occurrence, and (2) the Agency will defend, indemnify and
hold harmless Santa Fe against the portion, if any, of such
Liability incurred by Santa Fe in a single occurrence that
exceads $85,0d0,000.

8.2  Exceptions. The cbligations of the parties under
Section 8.1, shall be gubject to the ﬁollbwing exceptions:

(a) Santa Fe Train and Third Partv ar a Grads

Qrogsing. The Agency shall have no obligation to defend,
indemnify or‘hcld harmless Santa Fe against Liability incurred by

Santa Fe resulting from personal injury and/or property damage to

‘& Third Party arising out of an incident in which a Santa re

Train hits sucﬁ Third Party at a grade cresging if such incident
has arisen solely by reason of the negligence of any Santa Fe
Party and not alsoc by reason of the negligence or Recklessness of
any Agency Party, any other Purchasing Agency or any Employee of
any other Purchasing Agency on the Property under the authority
of the Agency or Amtrak. |

(b) Santa Pe Train and Santa Fe Emplovee or Third

Party Not at a Grade Crossing. Subject to Sections 8.2(g) and

8.2 (h}, the Agency shall have no obligation to defend, indemnify

or hold harmless Santa Fe against Liability incurred by Santa Fe
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resulting from personal injury and/or property damage to any
Santa Fe Party; any Employee o0f any Santa Fe Party (other than
such an Employse who is a Commuter) or any Third Party arising
ouﬁ cf an incident in which a Santa Fe Train hits such Employee
of any Santa Fe Party or Third Party aﬁ a location other than a
gradé crossing, regardless of whether such incident has arisen
partially or entirely by reason of the.negligencé of any Agency
Party, any other Purchasing Agency or any Employee of any other
Purchasing Agency on the Property under the authority of the
Agency or Amtrak. .

(¢) Derailment of a Santa Fe Train. The Agency
shall have no obligation to defend, indemnify or held harmless
Santa Fe against Liability incurred by Santa Fe resulting from
personal injury aﬁd/or property damage to any Santa Fe Party, any
Employee of any Santa Fe Party {other than such an Employee who
is a Commuter) or any Third Party arising out of a derailment of
a2 Sznta Fe Train if such derailment has arisen sclely by reason
of the negligence of any Santa Fe Party aﬁd not also by reason“of
the negllgence or Recklessness of any Agency Party or Amtrak.
Subject Lo Section 8.2(h), with respect to Liabilicy incurred by
Santa Fe arising cut of a derailment of a Santa Fe Train caused
partially or entirely by reascn of the negligence of any Agency
Party, Santa Fe will bear that portion of such Liability, either
On & per occurrence oOr annual aggregate basisg, for lcss, damage
to its equipment (including the costs of rerailing such

equipment) and lading, and injuries to its Employees and Third

51



Parties, up to an amount as is, in the parties’ reascnable
judgment, consistent with Santa Fa’sg historical experience for
Santa Fe Trains on the Property, wherever the derailment

cecurred.,

(d) Agency or Amtrak Train Incident. Subject to

Sections 8.2(g) and 8.2(h), in the event any Liability results
from personal injury and/or Qrcperty damage to an Emplovee of any
Santa Fe Party and has arisen cut of an incident in which an
Agency Train or Amtrak Train hits such Employee at a location
other than a grade crossing, Santa Fe andvthe Agency shall bear
such Liability in proportion to the relative aggregate degrees of
fault of (i) a group consisting of all Santa Fe Parties, comparsd
to (ii) a group consisting of all Agency Parties and Amtrak,
provided that, even if such in;ident was caused solely by reason
of the negligence of any Santa Fe Party and not also by rsascn of
the negligence or Recklesgness of any Agency Party or Amtrak,

(1) the Agency will defand, indemnify and hold harmless Santa Fe

against the first $10,000,000 of such Liability incurred by Santa
Fe in a single occurrence, and (2) the Agency will defend,
indemnify and hold harmless Santa Fe against the pertion, if any,
of such Liability incurred by Santa Fe in a gingle occurrence
that exceeds $85,000,000.

(e) Colligion of 3 Santa Ps Train and an Aasncy

or Amtrak Train. Subject to Secticns 8.2(g) and 8.2(h), in the

svent any Liability results from personal injury and/or property

damage to any Santa Fe Party or any Employee of any Santa Fe
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Party and has ariseﬁ out of the collision of a Santé Fe Train and
an Agency Train or Amtrak Train, which collision is caused by the
" negligence of (i) ény Santa Fe Party and (ii) any Agency Party or
other Purchasing Agency on the Property under the authority of
the_Agency or Amtrak; Santa Fe and the Agency shall bhear such
Liaﬁility in pﬁoportion to the relative aggregate degrees of
fault of all §arties set forth in group (i) above, compared to
all parties set forth in group (ii) above, provided that (1) the
Agency will defend, indemnify and hold harmless Santa Pe against
the first $5,000,000 of such Liability incurred by Santa Fe in a
single.occurrence, and (2) the Agency wili defend, indemnify and
held hérmless Santa Fe against the portion, if any, of such
Liability incurred by Santa Fe in a single occurrence that
exceeds $85,000,000.

(£) No Train Tnvolved. Subject to
Sectiong 8.2(g) and (h), with respect to Liability incurred by
the Agency or Santa Fe resulting from personal injury and/cr
‘property damage arising out of an incident in which no Train is
involved, (i) if the injured party is any Santa Fe Party, an
Employee of'any Santa Fe Party or a Third Party, the party
responsible for the maintemance of the facility involved in the
incident shall defend, indemmify and hold harmless the other
Party against all Liability resulting from such incident and (ii)
if the injured party is any Agency Party, any other Purchasing
Agencies on the Property under the authority of the Agency, any

Employee of any Agency Party, Amtrak, any Emplcyée of Amtrak, or
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a Commuter, Santa PFe and the Agency shall bear such Liability in
proportion to the relative aggregate degrees of fault of (i) a
group'ccnsisting ¢f all Santa Fe Parties, compared to {(ii) a
group censisting of all Agency Parties and other Purchasing
Agencies on the Property under the authority of the Agency and
Amtrak, provided that (1) the Agency will defend, indemnify and
held harmless Santa Pe against the first $10,000,000 of such
Liability incurred by Santa Fe in a single occurrence, and (2)
the Agency will defend,'indamnify and hold harmless Santa Fe
againgt the portiom, if any, of such Liabilit? incurred by
Santa Fe in a single occurrence that exceeds $85,000,000.

(g} Reckleggnegs. Notwithstanding anything to
the éontrary in Section 8.1 or this Section 8.2, neither party
shall be defended, indemnified or held harmless by the other

party hereto for any Liability, or for exemplary or punitive

- damages, incurred by such party resulting from perscnal injury

and/or property damage arising by reason ¢f such party’s

Reckleasnegs,

Subject to Section 8.2(g), Santa Fe shall defend, indemnify and
hold the Agency harmless against all Liability incurred by thé
Agency from persomal injury and/or property damage to anyone in
connection with or relating to Freight Tracks and Freight Rail
Facilities;

(1) Environmental tiability. Notwithstanding

anything to the contrary set forth in this Agresment, Liability
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arising by reason bf Hazardous Materialg shall be allocated as
follows: (1) with respect to a release of Hazardous Materials
arising by reascon of a collision involwving an Agency Train or
Amtrak Train or a derailment of an Agency Train or Amtrak Train,
all Liability (including liability for envircomental remediaticn,
abaﬁement and cleanup to scil, groundwater and bedies of water)
shall be‘gcvarned by this Article 8 and not Article 10; {2} with
respect to a release ¢f Hazardous Materials arising by reason of
a& derailment of a Santa Fe Train caused by the negligence of an
Agency Party, any Liability for persomal injury and death of any
Commuter shall be goﬁerned by this Article 8 and not Article 10;
{3) with respect to a release of Hazardous Materials arising by
reason of a derailment of a Santa Fe Train caused by the
negligenée-oﬁ an Agency Party and not described by clauses (1)
abeove, any Liébility for personal injury and death of any person
cther than a Commuter, and any Liability for damage to property
(including liabkility for environmental remediation, abatement and
cleanup to soil, groundwater and bodies of water), shall be
governed by Section 10.1(c) and not this Article 8; and (4) with
respect to a release of Hazérdous Materials ariéing by an? reason
other than those described in clauses (1}, (2) and (3} abeve, all
Liability shall be govermed by Sectiom 10.1(a) and/or Section
10.1(b) and not thig Article 8.

(3) ol nl ing an ' g The
provisions of Section 8.1 shall be ipapplicable to Liakility

arising from the lecading, unloading or storage of Dangerous
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Materials Cars, which shall be governed by Section 10.1(a)
(without giving effect to the refersnces to Article 8 or
Section 8.2(i) in such Section).

(k) Buginegg and BExcurgion Trains. The
provisions of this Article 8 shall not apply to the extent
proﬁided in Sectiocn 3.5.

8.3 Inapplicability of California Civil Code §2782(a).

The parties agree that this Agreement is not, and is not intended
Lo be, a construction contract for purposes of California Civil
Code §2782(a). Accordingly, to the maximum extent permitted by
law, the provisions of Californmia Civil Cﬁde §2782 (a), as

interpretad in the case of Southern Pacific Transportation Co. v.

$andyland Protective Asgsociation, 224 Cal. App. 3d 1494, 274 Cal.

Rptr. 626 (1890), shall not apply to this Agresement.

8.4 Ng Reliance bv Other'Persons Qr Entitjey, The

provisions of this Agreement regarding Liability shall bind and
inure to the benefit of cnly the Agency and Santa Fe, and no
other persom or entity shall be entitled to rely upon or benefit

from any of such provisions. Nothing contained in this Agreement

shall impose any liability upon the Agency or Santa Fe in favor

cf any such other person or entity, relieve any such other person
or entity from any liability it may have for any Liabilities
described in this Agreement, or obligate the Agency or Santa Fe
to defend, indemnify or hold harmless any such other persen or

entity against any such Liabilities.
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8.5 Amtrak and Amtrak Traing. The Agency and the

other Purchasing Agencies shall have the exclusive benefit ({(with
respect to any incidents occurring on the Property) of all
indemnities and insurance benefits provided by Amtrak under any
agraemént entitling Amtrak to operate Amtrak Trains on the
Propérty.

8.6 §g§;gg§;igg. To the extent of any obligaticn cof
the Agency to indemnify Santa Fe as provided in this Article, the
Agency i1s hereby subrogated to any of Santa Fe’s rights,
including without limitation, contractual indemmities, to which
Santa Fe may be entitled for events described.in thig Article.

8.7 No Indemnity in Violation of Law. If any

provigion of this Agreement would otherwise indemmify a party

againgt Liability that would be prohibited by or unenforceable
under the laws of the State of Califormia (including a determi-
nation that indemnification under the circumstances involved is

against the public policy of the State of Califormia), the

indemnity provided by such provision shall be deemed to be

limited to and operative only to the maximum extent permitted by

law.

8.8 Schedule of Hypothetical Eventg and Liabilicy

Allocation. Attached to this Agreement as Exhibit C iz a
schedule getting forth (by way of example and not expansion or
limitation) hypothetical events and the allocation of liability

in such events pursuant to the provisions of this Article 8.



ARTICLE 9: INSURANCE

5.1 gggg;g;_giéggiigy;;gggzgggg. In ceonnection with
the operations, maintenance and shared use contemplated by this
Agreement, the Agency and Santa Fe shall each maintain general
liability insurance in the amount of at least $150,000,000 per
occﬁrfence. Such policies may include a reasonable deductible or
self-insured retention not to exceed $5,000,000 where insurance
is obtained by the Agency and $10,000,000 where insurance is

cbtained by Santa Fe,

9.2 Construction Insuranca. If Santa Fe undertakes

construction activities (either directly or through a contractor

hired.by Santa Fe) on the Property, it shall acquire and kesep in
force during the period of such construction 510,000,000
{(Combined Single Limit) of Railroad Protective Liability
insurance, and $50,000,000 (Combined Single Limit) of liability
insurance, to cover all such conétruCtion activities (or
inaction) undertaken by Santa Fe on the Property, with a

deductible not to exceed $10,000,000. Nothing in this Section

- shall authorize Santa Fe to conduct any construction activities

on the Property not cotherwise specifically authorized by the
Agencies.

2.3 Increages In Insurance Amounts. The insurance
limits set forth in Section 9.1 and $.2 shall be subject to
renegotiation on one year’s written notice by either Santa Fe or
the Agency to the other at any time on or after five years from

the date of the Agreement. Such limits may again be negeotiated
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on one year’s notice on or after five years from the conclusion

- of the prior renegotiation. At any such renegotiation the

parties shall establish new insurance limits and deductibles
based on changes in the consumer price index for health care
costs and prevailing conditions in the liability insurance
markets. If the parties are unable to reach agreement, any party
may submit the matter in dispute to arbitration pursuant to
Article 12. Each of the insurance limits and deductibles set
forth in this Articie shall be adjusted effective as of an
insurance renewal date by a peréentage equal to the percentage
change in the consumer price index for health care costs since
the date of this Agreement or from the immediately preceding
adjustment date, as applicable, rounded to the nearsst
$1,000,000, whenever the percentage change in such consumer price
index would result in an increase of at least lD% of the then
requirad insurance amount.

8.4 Additiomal Insuredg. Any insurance required under
this Article 9 shall name the other parties as additional
insureds,.and ghall be issued by a respongible insurer on
commercially reascnable terms and conditions. Upen request of
either partj, the other party shall provide to the requesting
party a cértificate of insurance from the insurer evidencing
effective insurance as required by this aArticle 9.

9.5 Failure ;g Obtain Insurance. In the event that
the Agency at any time canmot supply the liability insurance in

accordance with the terms specifisd in this Article 9, then the



Agency elther shall maks other arrangemenﬁs to provide equivalent
liability protection for Santa Fe or shall reimburse Santa Fe all
reascnable costs and expenses that Santa Fe incurs in obtaining
such liability insurAnce. In the event that Santa Fe at any time
cannot supply the liability insurance in accordance with the
terﬁs specified in this Article 5, then Santa Fe either shall
make other arrangements to provide equivalent liability
protection for the Agency or shall reimburse the Agency for zll
reasonable costs and expenses that the Agency incurs in obtaining

such liability insurance.

3.6 Commencement of Obligations. Notwithstanding
anything to the contrary contained in this Agreement or in the
Purchase Agreement, the Agency shall not be obligated to maintain
the insurance required by Section 9.1, and shall have no '
Liability to Santa Fe under Article 8 of this Agreement, unless
and until commencement of Agency Train cperaticns on the
Property.

9.7 Proceeding against SCRRA. Notwithstanding

anything to the contrary contained in thig Agreemsnt or in the
.Purchase Agreement, Santa Fe agrees that if Santa Fe has, or may
have, a claim against the Agency under this Agresement (including
under Article 8 of this Agreement) at a time when the SCRRA, or
any successor agency to the SCRRA, has been designated the
Operator hersunder by the Agency, then Santa Fe shall first.
proceed against the SCRRA, or such successor entity, and shall

only pursue a claim against the Agency to the extent that Sanra
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Fe has not been able to satisfy its claim after exhausting all of

its remedies against the SCRRA.

ARTICLE 10: ENVIRONMENTAL LIABILITY AND INDEMNITY
10.1 Environmental Liabilitwy.

(a) Santa Fe agrees that it shall not release any
Hazardous Materials on the Property. Except to the extent
Section 8.2(1i) provides that Article 8§ or Section 10.1(c)
goverﬁs,_Santa Fe ghall indemnify, defend and hold the Agency and
the Operator harmless from and against any loss, cost (including,
without limitation, any cost of remediatién), claim, damage,
liability, disbursement or expense, or monetary settlement, of
any kind or naturs, whether foreseszble or unforegeeable,
including, but not limited to, intersst or other carrying costs
and legal, accounting and other professional fees and expenses
reasonably incurred in the investigation or defense of claims,
arising out of or in relation to the release of Hazardous
Materials on, in, under or from the Property to the extent caused
by (i) the activities of any Santa Fe Party or'agents; terants or
licensees of any Santa Fe Party or (ii) the activities of any
Santa Fe Party’s shippers and receivers in connecticn with rail
freight shipping or receiving activities on the Property.

fb) Except to the extent Section 8.2(i) provides
that Article 8 or Saction 10.1(c) gcverné, the Agency and the
Cperator shall indemnify, defend and hold Santa Fe harmless from

and against any loss, cost {including, without limitaticn, any
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cost of remediation), claim, damage, liabiiity, disbursement or
expense, Or monetary settlement, of any kind oxr nature, whether
foreseeable or unforesseeable, inclﬁding, but not limited to,
interest or other carrying costz and legal, accounting and other
professicnal fees and expenses reasonably incurred in the
investigation or defense of claims, arising out ¢f or in relation
to the releage of Hazardous Materials on, in, under or from the
Property to the extent caused by the activities of any Agency
Party, or agents, tenarts or licensees of any Agency Party,
except any release of Hazardous Materials_covered by
Secticn 10.1(&)(i) or (ii) above.

{a¢) With regpect to Liability for a release of
Hazardous Materials that under the provigsions of
Secticn 8.2(1) (3) is to.be governed by this subsection (¢}, Santa
Fe aﬁd.the Agency shall bear such Liability in proportion to the
relative aggregate degrees of fault of (i) a group consisting of
all Santa Fe Parties, comparsd to (ii) a group congisting of all
Agency Parties and Amtrak, and Santa Fe and the Agency each
hereby indemnify, defend and hold harmless the other from and
against its respective porticn of any loss, cost (including,
without limitation, any cost of remediaticn), claim, damage,
liability, disbursement or expense, or monetary settlement, of
any kind or nature, whether foresesable or unforsseezbls,
including, but not limited to, intsrest or other carrying costs

and legal, accounting and other professicnal fees and expenses
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reascnably incurred in the investigation or defense of claims,
arising out of or in relation to such Liability.
10.2 Eaowledge of Claim.

{a) TUpon receiving Knowledgé of any suit, claim
or demand assarted by a third party that the Agency or the
Opefator belizsves iz covered by this indemnity, the Agency or the
Operator shall give Santa Fe written notice of the matter and an
cpportunity to defend such suit, claim, or demand, at Santa Fe’s
gole cost and expense, with legal counsel satisfactory to the
Agency {or the Operatorj. The Agency (or the Operator) may also
require that Santa Fe defend the Agency of the Operator.

{b) Upcn receiving Knowledge of any suit, claim
or demand assérted by a third part? that Santa Fe believes igs
coverad by this indemmity, Santa Fe shall give the Agency written
notice of the matter and an cpportunity to defend such suit,
claim, or demand, at the Agency’s sole cost and expenge, with
iegal counsel satisfactory to Santa Fe. Santa Fe may also
raquire thaﬁ the Agency or the Operator defend Santa Fe.

10.3 &ggggggg;. Except for colligicons iﬁvoiving an
Agency Train, derailments of any Agency Train or Amtrak Train or
derailments caused by the negligence of an Agency Party, (which
shall be governed by Article 8), Santa Fe ghall at the request of
the Agency (or the Operatcr) characterize and remediate or abate
to the extant required by applicable federal or state statutes,
at Santa Fe’s sole cogt and expense, aﬁy Hazardous Matesrials on,

in or under the Property arising from any release of Hazardous

63



Materials resulting from (a) the activities of any Santa Fe
Party, o©r any Santa Fe Party’s agents, tepants or licensees or
(b) to the extent regulting from rail £freight shipping or
receiving activities on such Property, the activities of any
Santa Fe Party’s shippers or receilvers, Santa Fe shall conduct
such characterization and remediation or abatement in compliance
with all applicable laws and with all guidelines of any
governmental regulatory agency having jurisdiction.over such
matters, in a manner that causesg the Property to comply with all
applicable Federal or state statutes, orders or regulations and
eliminates any adverse effect or exposure to liability resulting
frcm non-compliance. Any such characterization and remediation
or abatement.shall be conducted by a raputable contractor
approved by the Agency, such approval not to be unreasonably
withheld. The Agency shall commence and complete such
characterization and remediation or abatement ags promptly as
practicable (without overtime). Santa Fe shall in no event mors
than minimally interfers with Agency Rail Service and ghall
ctherwise conduct such charactérizaticn and remediation or
abatement in accordance with such reasonable terms and conditions
as required by the Agency (to the extent such can be done without
breaching the orders and requlations of all governmental agencies
having jurisdicticn over such matters). If and to the extent the
ralease of Hazardous Materials in, on or under the Property
arising from the activiﬁies of. any Agency Party, agents of any

Agency Party Or any tenant of any Agency Party materially
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interferes with Rail Freight Service, the Agency shall conduct
such characterization and ramediation or abatement as is required
to eliminate such interference. Any such characterization and
remediation or abatement shall be conducted by a reputable
contractor. The Agency shall commence and complete such
characterization and remediation or abatement as promptly as

practicable (without overtime).

ARTiCLE 11: BREACHES AND DEFAULT

11.1 Default, Notice and Cure. Subject to the
arbitration provisions set forth in Articie 12, should either
party hereto fail to perform any of its respective obligations
hersunder, the aggrieved party may give the defaulting party
written notice of such default. The defaulting party shall have
a2 reasonable pericd of time to curs such default, but in no eveﬁt
to exceed 30 days from the date of such notice (unless such
default 1s not reascnably cﬁrablé within such 30 day pericd, in
which event the defaulting party mist ccommence to cure such
default within such 30 day period and must diligently prosecutsa
such cure}. If the defaulting party fails, refuses or neglects
to cures the breagh or defanlt itéelf within guch time, the
aggrieved party shall have the right to cure tﬁe default, and
charge the costs and expenses thereof to the defaulting party:
provided however, that in Emergency situations, the non-
defaulting party, immadiateiy and in a reasonébla manner, may act

o cure the default or mitigate lcsses.
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11.2 Cogts of Enforcement. In any action to enforce

this Agreement and/oxr any of its terms, to collect damages as a
result of a breach of its prcvisiohs, or to collect any indemnity
provided for herein, the prevailing party also shall be entitled
to collect all its costs in such action, including; withouﬁ
limitation, the costs of investigation, settlement, expert
witnesses and reasonable attorneys’ fees and costs, together with
all additional costs incurred in enforcing or collecting any

judgment rendered.

11.3 Penalties and Fineg. If any failure on the part
of any party to pérform in accordance witﬁ this Agreement shall
result in a governmental f£ine, penalty, cost or charge being
imposed or assessed on or against the other party, such other
party shall give prompt notice to the ron-complying party, and
the non-performing party shall promptly reimburse, defend and
indemnify the other party for such fine, pemalty, cost or charge
and all expenses and reasonable attorneys’ fees incurred in

connection therewith.

ARTICLE 12: ARBITRATION OF DISPUTES
12.1 Submitting Digputs to &;Qi;;g;gf. IF AT ANY TIME
A QUHESTION CR CONTRCVERSY SHALL ARISE BETWEEN THE PARTIES HERETO
DEALING WITH THE CONSTRUCTICON OF ANY PART OF THIS AGREEMENT OR
CONCERNING TEE ORSERVANCE CR PERFORMANCE OF ANY OF THE CONDITIONS
HEREIN CONTAINEZD OR THE RIGHTS OR OBLIGATICNS CF ANY PARTY UNDER

THIS AGREEMENT, ANY PARTY MAY SUBMIT SUCH QUESTION OR CONTROVERSY

66



TO ARBITRATION UNDER THE COMMERCIAL ARBITRATION RULES COF THE

AMERICAN ARBITRATION ASSOCIATION AS PROVIDED IN THIS ARTICLE 12.
SUCH QUESTION OR CONTROVERSY SHALL BE SUBMITTED TO A SINGLE,
COMPETENT DISINTERESTED ARBITRATOR IF THE PARTTES HERETO ARE ABLE
TO AGREE UPON SUCH ARBITRATOR WITHIN 20 DAYS AFTER THE PARTY
DESIRING SUCH ARBITRATION SHALL NOTIFY IN WRITING THE OTHER
PARTY. IP SUCH SINGLE ARBITRATOR CANNOT BE AGREED UPON BEFORE
THE EXPIRATION OF THE 20 DAYS, AND BITHER PARTY WISHES TO DURSUE
ARBITRATION OF THE MATTER, ARBITRATION SHALL BE HAD EEFORE A
BOARD OF THREE PERSONS TO BE NAMED AS FOLLOWS: (A) THE PARTY
DEMANDING SUCH ARBITRATION SHALL GIVE THE OTHER DARTY NOTICE OF
SUCH DEMAND, STATING SPECIFICALLY.THB QUESTION OR QUESTIONS TO BE
SUBMITTED FOR DECISION OR THE POINT OR DOINTS IN CONTROVERSY, AND
NOMINATING A PERSON WHO EAS THE REQUIRED QUALIFICATION TO ACT AS
ONE ARBITRATOR; (B) THE PARTY TO WHOM SUCH NOTICE IS GIVEN SHALL
APPOINT A SECOND ARBITRATOR AND GIVE THE PARTY DEMANDING
ARBITRATION WRITTEN NOTICE OF SUCH APPOINTMENT WITHIN 20 DAYS

FROM THE TIME OF RECEIPT OF SUCH NOTICE DEMANDING ARSITRATION;

(C) IF, AT THE EXPIRATION OF THE 20 DAYS FRCM THE RECEIPT OF SUCH

NOTICE DEMANDING ARBITRATION, THE PARTY RECZIVING IT HAS NOT
NOTIFiED THE PARTY DEMANDING THE ARRITRATION OF ITS NOMINATION OF
A SECOND ARBITRATOR, THE PARTY MARING THE DEMAND MAY MAXR SUCH
SELECTION; (D) THE FIRST AND SECOND ARBITRATORS SHALL SELECT A
THIRD ARBITRATCR WITHIN 20 DAYS OF THE APDOINTMENT OF THE SECOND
ARBITRATOR; AND (B) IF THE AREITRATORS CHOSEN SHALL SE UNABLE TO

AGREE UPON A TEIRD ARBITRATOR WITHIN A PERICD OF 20 DAYS FROM THE
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DATE OF APPOINTMENT OF THE SECOND ARBITRATOR, THE THIRD
ARBITRATOR MAY BE APPOINTED UPON TEN DAYS’ NOTICE OF MOTION OR
APPLICATION OF RITHER PARTY THEREFOR BY THE CHIEF OR PRESIDING
JUDGE, OR JUDGE ACTING AS CHIEF CR PRESIDING JUDGE, OF THE
SUPERIOR COURT OF LOS ANGELES COUNTY, CALIFORNIA. THE PARTIES
AGRER THAT EACH SHALL BEAR ITS OWN COSTS OF ARBITRATION,
INCLUDING ANY COSTS ASSOCTATED WITH THE ARBITRATCR SELECTED BY
EACH PARTY. THE PARTIES AGREE TO SPLIT EQUALLY TEE COSTS OF THE
THIRD ARBITRATOR. IN THE EVENT A DISPUTE IS ARBITRATED BY A
SINGLE ARBITRATCR, THE PARTIES AGREE TO SHARE ALL COSTS OF THE
ARSITRATOR EQUALLY. IN THE EVENT OF ANY DISPUTE UNDER THE
PROVISIONS OF SECTION 4.2, IN EACH INSTANCE IN THIS PARAGRAPH
WHEREIN IT IS DESIGNATED THAT ACTION WOULD BE TAKEN WITHIN
20 DAYS, IT SHALL BE TAKEN WITHIN 7 DAYS.

12.2 Arbitration Proceeding. THE ARSITRATOR OR BOARD
OF ARBITRATORS (HEREAFTER "ARBITRATOR(S)*) SO CONSTITUTED SHALL
SET THE DATE, TIME AND PLACE FOR RACH HEARING, SHALL GIVE TO EACH
OF TER PARTTES AT LEAST TEN DAYS/ ADVANCE WRITTEN NOTICE OF THE
DATE, TIME AND PLACE OF THE INITIAL ERARING AND SHALL PROCEZD
WITHOUT DELAY TO HEAR AND DETERMINE THE MATTERS IN DISPUTE. EACH
PARTY SHALL ALSO HAVE FULL RIGETS OF DISCOVERY, UNLESS OTHSRWISE
ORDERED BY THE ARBITRATOR(S) FOR GOOD CAUSE, INCLUDING, WITHOUT
LIMITATION, IN CRDER TO HAVE A PROMPT FULL HEARING OF TEE MATTERS
IN DISPUTE. THE PARTIES MAY OFFER SUCE EVIDENCE AS IS RELEVANT
AND MATERIAL TO THE DISPUTE AND SHALL PRODUCE SUCH EVIDENCE as

THE ARBITRATCR (S) MAY DEEM NECESSARY TO AN UNDERSTANDING AND
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DETERMINATION OF THE DISPUTE. THE ARBITRATOR(S) OR OTHER PERSON

AUTHORIZED BY LAW TO SUBPOENA WITNESSES OR DOCUMENTS MAY DO SO
UPON THE REQUEST OF ANY PARTY. THE AWARD SHALL BE MADE DROMDTLY
BY THE ARBITRATOR(S) AND, UNLESS OTHERWISE AGRRED BY THE DARTTES
OR SPECIFIED BY LAW, NO LATER THAN 30 DAYS FROM THE DATE OF
CLOSING THE EEARING. EACH OF THE PARTTIES HERETO MAY BE
REPRESENTED BY COUNSEL OR OTHER AUTEORIZED REDRESENTATIVE AT ANY
HEARING. THE PARTY INTENDING TO BE SO REPRESENTED SHALL NOTTFY
THE ARBITRATOR(S) AND THE OTHER PARTY OF THE NAME, ADDRESS AND
TELEPHONZ NUMBER OF THE REPRESENTATIVE AT LEAST THREE DAYS DRIOR
TO THE DATE SET FOR THE HEARING. THE BOOKS AND DAPERS OF THE
PARTIES HERETO, SO FAR AS THEY RELATE TO MATTERS SUBMITTED TO
ARBITRATION, SHALL BE OPEN TO THE INVESTIGATION OF THZ
ARBITRATOR (S) .

12.3 Arbitration Award. THE ARBITRATORS SHALL HAVE THE
AUTHORITY TO RESOLVE ANY DISPUTE UNDER THIS AGREEMENT THAT IS
SUBMITTED TO TEEM, INCLUDING, WITHOUT LIMITATION, THE RIGHT TO
DETERMINE A) WHETHER ANY PARTY IS IN DEFAULT OF ANY OF ITS
OBLIGATIONS UNDER THIS AGREEMENT, B) WHETHER SUCH DEFAULT HAS
RESULTED IN DAMAGE TO ANOTHER PARTY TO THIS AGREEMENT AND C) THE
AMOUNT OF MONEY NECESSARY TO COMDENSATE SUCH DAMAGE. TERE -
DETERMINATION AND ANY AWARD OF DAMAGRES BY SUCH ARBITRATOR(S), OR
OF A MAJORITY OF THEM, SHALL BE FINAL AND BINDING UDON THE
PARTIES TO SUCH ARBITRATION. EACH PARTY SEALL IMMEDIATELY MAKE
SUCE CHANGES IN THE CONDUCT OF SUCE PARTY’S BUSINESS GR SUCE

PAYMENT AS RESTITUTION, AS THE CASE MAY BE, AS REQUIRED BY SUCH
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DETERMINATION AND AWARD, IF ANY. IN MAXING ANY AWARD FOR A
BREACH UNDER SECTION 4.2 OF THIS AGREEMENT, THE ARBITRATOR SHALL
BE GUIDED BY THE PRINCIPLES THAT AGENCY SHALL NOT BE LIABLE FOR
DAMAGES FOR EREACH OF AN OBLIGATION PERTAINING TO SANTA FE’S
QUALITY RATL FREIGHT SERVICE, AND SANTA FE SEALL NOT BE LTABLEZ
FOR DAMAGES FOR BREACH OF AN OBLIGATION PERTAINING TO AGENCY’S
SAFE, RELIABLE, PUNCTUAL AND EFFICIENT AGENCY RAIL SERVICE,
EXCEPT AS A RESULT OF A BREACH BY AGENCY OR SANTA FE OF THE
CONTRACT AS INTERDRETED BY TEE ARBITRATOR, WHICH BREACH OCCURS
AND CONTINUES APTER THE DATE OF SUCH INTERPRETATION BY THE
ARBITRATOR. THE PARTTES AGREE THAT THE ARBITRATOR’S
DETERMINATION AND AWARD, IF ANY, MAY BE ENTERED WITH ANY COURT
HAVING JURISDICTION AND THE DETERMINATION AND AWARD, IF ANY, MAY
THEN BE ENFORCED AS BETWEEN THE PARTIES, WITEOUT FURTHER
 EVIDENTIARY PROCEEDINGS, THE SAME AS IF ENTERED BY THE COURT AT
' THE CONCLUSION OF A JUDICTIAL PROCREDING IN WHICE NO APPEAL WAS
TAKEN.

12.4 Attorneyg’ Fee. THE LOSING PARTY SHALL DAY TO THE
PREVAILING PARTY IN ANY ARBITRATION THE PREVATLING DARTY'S
REASONABLE ATTORNEYS’' FEES AND EXPENSES INCURRED IN CONNECTION
WITH SUCH ARBITRATION AND OTHERWISE INCURRED TN CONNECTION WITH
THE PREVAILING PARTY’S ATTEMPTS TO EINFORCEZ PERFORMANCE 3Y THE
LOSING PARTY OF THE LOSING PARTY'S OBLIGATIONS UNDER THTS
AGREEMENT. | |

12.5 Sole Remedy. ARBITRATION SHALL BE TEE SOLE REMEDY
FOR DEFAULTS UNDER THIS AGRTEMENT.
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12.6 Arbitrgtion Notice. NCTICE: BY INITIALING IN THR
SPACE BELOW YOU ARE AGREEING TO HAVE ANY DISPUTE ARISING CUT CF

THE MATTERS INCLUDED IN TEE *ARBITRATION OF DISPUTES® PROVISICN
DECIDED BY NEUTRAL ARBITRATION AS PROVIDED BY CALIFORNIA LAW AND
YOU ARE GIVING UP ANY RIGHTS YOU MIGHT PCOSSESS Tb HAVE THEE
DISPUTE LITIGATED IN A COURT OR JURY TRIAL. BY INITIALING IN THE
SPACE BELOW, YOU ARE GIVING UP YOUR JUDICIAL RIGHTS TQ DISCOVERY
AND APPEAL, UNLESS THOSE RIGHTS ARK SPECTIFICALLY INCLUDED IN THE
"ARBITRATICN QF DISFUTES® PROVISION. IF ¥YOU REFUSE TO SUBMIT TO
ARBITQATION AFTER AGREEING TO THIS PROVISION, YOU MAY BE
COMPELLED TO ARBITRATE UNDER THR ABTEORITY‘OF THE CALIFORNIA CODE
OF CIVIL PROCEDURE. YOUR AGREEMENT TO THIS ARBITRATION PROVISION
IS VCLUNTARY.

WE HAVE READ AND UNDERSTAND THER FOREGOING AND
AGREE TO SUBMIT DISPUTES ARISING OUT OF THEE MATTERS INCLUDED IN

THE 'ARBITRATION QF DISPUTES’ PROVISION TO NEUTRAL ARBITRATION.

Santa Fe Agency
ARTICLE 13: FIBER QPTICS PROVISIONS.

The Grant Deed reserves unto Santa Fe and its permitted
successors and assignees, a permanent eagement relating to Santa
Fe’s rights and obligations under certain fiber optics
agreements, upon the terms and conditicons set forth in the Grant

Deesd.



ARTICLE 14: TERM
This Agreement shall be effective on the date of Closing
and shall continue in effect in perpetuity. Noﬁwithstanding the
foregoing, immediately upon Santa Fe’s abandcmment of rail
service, this Agreement shall terminate as to the abandoned

portion of the Property.

ARTICLE 15: ASSIGNMENTS
15.1 Permitted Aggigmment. Any and all rights
hersunder may be asgigned by either party_only as get forth in
the Reserved Rail Freight Service Easement or in this Agreement.
15.2 Agency.

(a) The Agency may appoint an Operator to
exercise the Agency’s rights under this Agreement subject to the
terms and conditions of this Agreement.

(b) The Agency, without the consent of Santa Fe,
ray transfer or assign the Burdened Porticn of the Property and
all of.its rights.hereunder, to one or more of the other
Purchasing Agencies. If the transferse under such an assignment
agssumesg in writing, for the benefit of Sarnta Fe, all of the
transferor’s obligations under this Agreement, then upon such
transfer the transferor shall be released from all liability
under thig Agreement.

(¢) In addition to Sectionm 15.2(b), the Agency
may transfer or assign the Burdenmed Portion of the Property and

all of its rights heresunder to, and all of its corregponding
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ﬁcbligations and duties hersunder may be assumed by, any party on
the conditions that (i) any transferee or assignee must assume in
writing, for the benefit of Santa Fe, all of the Agency’s
cbligacions under this Agreement with respect to the porticn of
the Property or rights transferred, (ii) any transferse or
assignee mist be capable, in Santa Fe’s reascnable judgment, of
adequately maintaining the Burdened Portion of the Property,
(iii) apy transferee or assigree must not, in Santa Fe'’s
reasonable judgment, jeopardize safe and efficient Rail Freight
Servicé on any of the Burdened Portion of the Property, and

(iv} any transferse or assignee must be financially capable, in
Santa Fe’s reascnable judgment, of maintaining any liability

insurance required by this Agrsement.

ARTICLE 1l6: SANTA FE CUSTOMER LEASES
Exhibit F sets forth a list of certain Santa Fe rail
service customers that ars also tenants under Customer Leases.
Until the tenth anniversary of the Closing, Agency shall not
terminate, modify, renew or replace any Customer Lease, without
the consent of Santa Fe, which shall nct be unreasonably
withheld, except upon the foilowiug terms and conditions {in
which event no consent from Santa Fe shail be necessary): .
(&) the rent may be increased to the extent
of increases in the Consumer Drice Index for all Urban
Consumers (Los Angeies-AnaheiﬁrRiveﬁsidE) {or if such index

ceases to be reported, an appropriate substitute index as
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agresd by the parties), or as otherwise provided in such
leasge.

{b) a Custcmer Lease may be modified to

comply with changes in applicable law.
After such date, the Agency may, without consent or approval of

Santa Fe, terminate, modify, renew or replace any Customer Lease.

ARTICLE 17: MISCELLANECUS

17.1 FEorgce Maieure. Neither party shall be liable to é

the cother in damages nor shall a default be deemed to have :
occurred, and =zach party shall be excused from performance of any .
of its obligations hersunder (except obligations involving the

payment hersunder of money to the other party cor to a third party

for activities not related to any suspended obligations), during

the time when such non-performance is occasioned by fire,

earthguake, flood, mud slide, washouts, storms, blockages,

explogion, wreck, derailment, mechanical breakdown, casualty,

gtrike, lock out, unavoidable accident, riot, insurrection, civil
disturbance, acts of civil or military authorities, act of public

enemy, embargo, war, act of God, inability to obtain labor,

materials or supplies, or any other similar cause beyond the

party’s reasonable control; provided, that if either party

suffers a work stoppage due to a labor dispute, such party shall

make such reascnable efforts, if practicable, to staff its

cperations so as to minimize disruptions to rail operaticns eon

the Property. Bach party agrees to notify the other party
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promptly when.the non-performance of its obligations hersunder ig
the result of any of the circumstances described in thig

Section l7.i and, except when the circumstance involves a labor
dispute, shall use all reasonable efforts to remedy the
situaticn. Each party further agrees to provide the other party
with periodic reports describing in reascnable detail the current
condition of such circumstance for so long as such circumstance
pPrevents the performance of an cbligation reguired hereunder. In
the event of any strike, lock out or other labor dispute against
Santa Fe, Santa Fe promptly shall remove any Santa Fe Train from
the Tracks which impedes commuter train oﬁerations, using
management personnel, if necessary.

17.2 Amendment or Waiver. No provision of this
Agreement shall be altered, amended, modified, revoked or waived
except Dy an instrument in writing signed by the party to be
charged with such alteration, amendment, modification, revocation
or waiver.

17.3 Headingg. The article and section headings in

this Agreement are for convenience only and shall not ‘be used in

its interpretaticn or congiderad part of this Agreement:.

17.4 Notices. All notices and cther communications
under this Agreement ghall be in writing and shall be deemed to
have been duly given (i) on the datas of delivery, if delivered
personally on the party to whom notice is given, or if made by
Celecopy directed to the Party to whom notice ig to be_givén at

the telecopy number listed below, or (ii) on receipt, if mailed
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to the party to whom notice is to be given by registesred or
certified mail, return receipt requested, pecstage prepaid and
preoperly addresgsed as follcows:

To Santa Fe:

The Atchison, Topeka and
Santa Fe Railway Company
720 East Carmegie Drive, Suite 130
- San Bermardino, Californiaz 92408-3571
Attention: Mr. L.P. Fox
Telecopy No.: 714-386-44490

with a copy to:

The Atchison, Topeka and
Santa Fe Railway Company
1700 East Golf Road
Schaumburg, Illincis
Attention: Richard E. Weicher, Escq.
Telacopy No.: 708-995-6846

To thé Agency:

Lcs Angeles County Transportation Commission
818 West Seventh Street, Suite 110

Los Angeles, Califeornmia %0017

Attention: Mr. Richard Stanger

Telecopy No.: 213-489-1463

17.5 Survivebility. Articles 8 and 10 shall survive

-termination of this Agreement as to matters arising from events

occurring prior to termination, and amy and all obligations to
make payments in respect of costs incurred at or prior to the
date of termination shall survive termination of this Agreement.

17.6 Mercger of Prior Acreements. This Agrsement, the

Purchase Agreement and the Grant Deed comstitute the entiras
agreement between the parties relating to the subject matter

described herein and therein and supersede all pricr and

76



T 'J

¢
\

.q’f,’;

contemporanecus agreements and understandings between the parties
relating to the subject matter hersin and therein.

17.7 No Third Party Rightg. The provisions of this
Agreement are for the exclusive benefit of Santa Fe, the Agency
and their permitted successors and assigns, and no other perscn
or entity shall have any right or claim, or shall be entitled to
enforce ény provision, against any party by reascn of any
provision of thig Agreement

17.8 Governing Law. This Agreement shall be governéd
and construed in accordance with ;he 1aws'of the State of
Califormnia.

17.9 Counterpartg. Thig Agreement may be exscuted in
counterparts, =sach of which shall have the forece and effect of an
original.

17.10 No Partmergship. The parties do net intend that
this Agraeﬁent create, and this Agreement shall not creats, any
partnership, joint venturs or other relationship betwean Santa

Fe, or amy Santa Fe Party, on the one hand, and the Agency, or

any Agency Party, on the other hand, other than the exptess

contractual relationship of the parties under this Agreement in

accordance with and subject to the terms of this Agreement.
17.11 Approvalg. The persons executing this Agreement

on bhehalf of the Agency and Santa Fe have not cbtained the

approval of their respective board of directorz, board of

commissioners or other appropriate executive body, and this
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Agreement has been executed by such persons subject to obtaining

such approvals.
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N WITNESS WHERECF, the parties to this Agreement have

. duly executed it ag of the date £irat set forth above.
SANTA FE: THE AGENCY:
THE ATCEISON, TOPEKA AND LOS ANGELES COUNTY
SANTA FE RAILWAY COMPANY, & TRANSPORTATION COMMISSION
Delaware corporatzon
3y ///// - w/ By:)f‘,u/
Name- /4(&eff&ey R. Moreland Wame:
TltlE: Vice President-Law Titla:

and General Counsel

(Initial Section i2.6]

29124
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TXHIBIT A

. Description of Pasadena Subdivision

"Pasadena Subdivision® shall mean Pasadepna Subdivision
between Milepost 82.62 and Milepest 140.05 at Mission Tower, as
more fully described on that certain set of maps labeled *THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY, PASADENA LINE SALE
EXHIBITS; SAN BERNARDINO AND LOS ANGELES COUNTY, CALIFORNTA,
"Exhibit A-1,* dated October 1892, prepared by Bartlett & West
Engineers, Inc. and comprised of a sequence of maps numbered as
Exhibit A-1 through A-6 and Exhibit B-1 through B-23. Bach page
bears a legend in the lower right-hand cormer of such page
(except as noted below) and depicts a certain portion of the
Pagadena Subdivision, all as follcows:

San Barnardino County

Page Title of Legerd ' Milesast
Exhibit A-1 THE A.T. & S.F. RY. CO. Right of Way and Track Map M.P. 79+ to M.P. 84
Exhibit A-2 - THE A.T. & S.F. RY. CO. Right of Way wnd Track Map M.P. 24 w© M.P, 33
mbit A3 THE A.T. & $.F. RY. CO. Right of Wy nd Trsck Map M.P. 38 to M.P. 52
""; Exhibit A4 THE A.T. & S.F. RY. CO. Right of Wy and Track Map M.P. 92 to M.P. %6
‘ : Exbibit A~ THE A.T. & S.F. RY. CO. Right of Way and Track Map M.P. 36 1o M.P. 100
Exhibit A5 THE A.T. & S.F. RY. CO. Right of Wiy 10d Track Map M.P. 100 10 M.P. 104
'f,OE Angeies County .
Ethibit B-1 THE A.T. & 5.F. RY. CO. Right of Way and Track Map M.P. 104 to MLP, 108
| Exhidit B-2 ' THE A.T. & S.F. RY. CO. Right of Way and Track Map M.P. 108 to MLP. 112
Exhibit B-3 : THE A.T. & 5.F. RY. CO. Right of Wiy and Track Map M.P. 112 s M.P. 116
Exhibit B4 THE A.T. & S.F. RY. CO. Right of Way and Track Map M.P. 116 10 MLP. 120
Exhibit 8-3 THE A.T. & S.F. RY. CO. Right of Wiy and Track Mrp MP. 120t M.P. 124
Exhibit B-§ THE A.T. & S.F. RY. CO. Station Mag; No M.P. indicated
ARCADIA, CA.; Las Angsles Cousty
Exhibit B-7 THE A.T. & S.F. RY. CO. Station Map; No M.P. Indicated
ARCADIA, CA.; Loz Angeies County
Exhibit B-3 THE A.T. & 5.F, RY. CO. Station Map; No M.P. indicated
ARCADIA, CA.; Los Angsise Cousty ‘
Exbibit B-9 THE A.T. & S.F. RY. CO. Station Man; No M.P. indicarsd

ARCADIA, CA.; Los Apgeles Coumy |
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Exhibit B-10
Exhibit B-11
Exhibit B~12
Exhihit B~13
Exhibit B-14
Exhibit 3-15
Exhibit B-16
Exhibit B-17
Exhibit B-18
Exhibit B—-I?
Exhibit B~20
Exhibit B-21

Exhibit B-72

Exhibit B-23

THE A.T. & S.F. RY. CO. Station Map;
CHAPMAN, CA_; Los Angeles County

THE A.T. & 5.F. RY. CO. Station Map;
LAMANDA PARK, CA.; Los Angelss County

THE A.T. & S.F. RY. CO. Stxtion Map:
LAMANDA PARY, CA.; Loz Angeles Cwnty

THE A.T. & S.F, RY. CO. Station Mag;
PASADENA, CA; Los Angelss Conary

THE A.T. & S.F. RY. CO. Station Mp;
PASADENA, CA; Los Angeles County

THE A.T. & S.P. RY. CO. Deed Map
D-19482; Los Angsles County

THE A.T. & 5.F. RY. CO. Station Mep;
SOUTH PASADENA, CA.; Los Angales County

THE A.T. & 5.F. RY. CO. Sttion Mayp;
SOUTH PASADENA, CA.; Los Angeies County

THE A.T. & S.F. RY. CO. Station Mag;
SOUTH PASADENA, CA.; Los Angeles County

THE A.T. & 5.7. RY. CO. Station Mag;

1Los Angeles County

THE A.T. £ S.F. RY. CO. Station Mag;
Lo Angeles County

THE A.T. &£ 3.F. RY. CU. Station Map;
HIGHLAND PARE; Lo Angeles Coumy

LOS ANGELES STATION PLAT; The Atchison,
Topeka & Samta Fe Railway operated by The
Atehison, Topeks & Saotx Fe Railway Co.,

THE A.T. & S.F. RY. CO. Station Mazp;

LOS ANGELES; Los Angeles County

THE A.T. & 5.F. RY. CO, Station Mag;
LOS ANGELES; Los Angeles County
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EXHIBIT B

Form ¢f Grant Deed for Los Angeles County

RECORDING REQUESTED BY

AND WHEN RECORDED MATL TO:

SPACE ABOVE THIS LINE FCR RECORDER’S USE

GRANT DEED

This instrument is exempt from
Recording Fees (Govt. Code
§27383) and from Documentary
Transfer Tax (Rev. & Tax Code
§11922)

For good and valuable consideration, the receipt and
sufficiency of which are hereby acknewledged, THE ATCHISON,
TOPEKA AND SANTA FE RATLWAY COMPANY, a Delaware corporation
("Grantor®), hersby sells, ransfersg, grants and conveys Lo
Les Angeles County Transportation Commission, a county :
Cransportation commission, existing under the authoritcy of
Section 130030 gt geg. of the California Public Utilities Code
A{"Grantee*), all of Grantor’s right, title and intersst in and to

-{a) the land lcocated in the County of Los Angeles, State of

California, as mors particularly described in Exhibit A attached
hersto (the *Land"); (b) all structures and other improvements on
the Land, including all railroad tracks and related facilities
(including rail and fagtenings, switches and frogs, bumpers,
ties, ballast, signaling devices and roadbed), and all structures
and other improvements necessary for the use or support of any
such railroad tracks or related facilities (including bridges,
tunnels, culverts, grading, embankments, dikes, pavements and
drainage facilities) (collectively, the *Improvements®); (c) all
fixtures that Grantor cwns and uses in the operation and
maintenance of the Land and the Improvements; and (d) all
appurtenances to the foregoing property (the Land, the
Improvements, such fixtures and such appurtenances being raferred
Lc herein collectively asg the "Property”®), subject only to the
following permitted exceptions: '
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1. any lien for real property taxes and
asgessments that are not yet due and payable, or for which
collection has been znjoined (and with respect to which Grantor
has the right to challenge, and Grantor shall protsct, defend,
indemnify and hold Grantee harmless from and against any and all
liability, loss, damage, cost, expense and lierms that hava arisen
or arise or relate to any gsuch taxes accruing prior to the

cloging of the sale of the Property);

2. liens or encumbrances arising out of any
activity of Grantee with respect to the Property;

3. the Shared Use Agreement;

4. any leases and licenses to the extent that
the same do not and will not materially interferes with (i)
Grantee’s use of the portion of the Property which is used for
Agency Rail Service or (ii) the use for residential, industrial
or commercial property of the portion of the Property which is
not uged for Agency Rail Service;

5. with respect to the portion of the Property
which is used for Agency Rail Service, any other non-monetary
encumbrance, limitation or exception that does not materially
interfere with Grantee’s use of the Property for Agency Rail
Service;

5. with respect to the porticn of the Property
wiiich is not used for Agency Rail Service, any other non-meonetary
encumbrance, limitation or excepticn that does not materially
interfere with the use of the Property for residential,
industrial or commercial property, whichever use the respective
purchaging Agency intends to make of the specific property;

7. the following permits or agreements to be
retained by Grantor: {(a) Rail Preight Service contracts and
permits, (b) permits and agreements for any environmental

- remediation to be undertaken by Grantor, (c) rights and

cbligations under any and all joint facility agreements and other
agreements pertaining to the portion of the Property which is
used for Agency Rail Service, but only to the extent such rights
and cobligations relate to Rail Freight Service, (d) the Sprint
Agrezement and the MCI Agreement (as defined below) and {e) all
industry track agrsements; provided that such permits and
agreements do not and will not materially interfere with (i)
Grantee’s use of the portion of the Property which is used for
Agency Rail Service or (ii) the use for residential, industrial
or commercial property of the portion of the Property which is
not used for Agency Raill Service; '

8. any covenant, condition or restriction
contained in any instrument vescing title to any portion of the
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Property in Grantor which restricts the use of such portion to
railrcad purposes;

9. ary encumbrance, limitation or exception
resulting from the Property not having been divided in compliance
with the Subdivision Map Act (California Government Code Section

66410 2t seqg.);

10. materialmen’s, mechanics’ repairmen’s,
employees’, contractors’, operators’, tax and other similar liens
and charges arising pursuant to operations or work related to the
Property or in the ordinary course of business incidental to the
construction, maintenance or operation of the Property, but only
to the extent that (i) if filed, they have not yet become due and
payable, or payment ig being withheld as provided by law, or {ii)
if their validity is being contested in good faith by appropriate
action;

11. all applicable laws, rules, regulations or
orders of any municipality or other governmental, statutory or
public authority; and :

12. any other exceptions to title approved by
Grantese. '

(Insert the Reserved Rail Freight Service Eagement

{Ingert the Fiber Optic License language.]

(Insert deed superseding language for Montclair

Property]
IN WITNESS WHERECOF, Grantor has set its hand and seal
this day of . 199 .
GRANTOR :
THE ATCHISON, TCODERKA AND
SANTA FE RATILWAY COMPANTY,
a Delawars corperation
ATTEST:
By: 2y
Printed Name: Printed Name:
Its: Its:
ISEAL]
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STATE OF CALIFORNIA
gs.

R S NS

COUNTY OF

On » 199__, before me, a Notary Public

in and for said County and State, personally appeared

personally knowﬁ to me {or proved to me on the basis of
gatisfactory evidence} to be the perscn(s) whose name(s) is/are
subscribed to the within instrument and ﬁcknowladged to me that
[he/she/they}'executed the same in [his/her/their] authorized
capacity(ies), and that by [his/her/their] signaturs(s) on the
instrument the person(s), or the entity upon behalf of which‘the
rerscon(s) acted, asxecuted the instrument.

WITNESS my hand and official seal.

(Seal)

Signaturs
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EXAIBRIT A

LEGAL DESCRIDPTICON
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CERTIFICATE OF ACCEPTANCE

Thiz is to certify that the interests in the real

property conveyed by the Grant Deed dated ' :

138, from the Atchison, Topeka and Santa Fe Railway Ccmpany, a
Delaware corporation, to LOS ANGELES COUNTY TRANSPORTATION
COMMISSICN, a county transportaticn commission existing under the
authority of Section 130050 st ggq. of the Califormia Public
Utilities Code, is hereby accepted by the undersigned officer of

on behalf cof

cn ; 199__ pursuant

to authority confarred by resclution of

adcpted on '
193 __, and the Grantee consents to the recordation thereof by its
duly authorized officer, |
Dated: L , 189
By:
its
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EXHIBIT C

Schedule of Hypothetical Events and
Liability Allccation

NOTE: This Schedule sets forth certain events and the allccation

0 liability which would occur in such events pursuant to the
provisions of Sections 8.1 and 8.2 (except that the provigsions of
Sections 8.2(h), 8.2(1), 8.2(]) and 8.2(k) are not reflected in
Chis Schedule). This Schedule is not intended to limie,
Supersede or modify said Sections 8.1 and 8.2 in any manner. All
initial capitalized terms shall have the meaning given such terms
in Sections 8.1 and 8.2. "Agency® ghall mean one or more of the

Agencies. "“SF" shall mean Santa Fe.

Event

1. Commuter Trzin/Grade Crossing
Accident

A, Losg to Agency Train, Iniuries to
Commutars and Third Partieg

(1}  Agency negligent (e.g.,
engineer or maintenance
negligence) and 3F not

N negligent
‘ (2) 8P negligent (e.g. maintenance
negligence) and Agency rnot
negligent

(3) Beoth SF and Agency negligent

2. Freight Train/Grade Crossing

Accident

A, Indured Party Not a Commuter

(1) Agency negligent (e.g.
maintenance negligerce) and SF
not negligent _

88

Allocation

of Liability

Agency

Agency: 1lst 10 & 85+
Million;
SF: 10/85 Millieon

Agency: Agency’s ralative
negligence and 1st 10 &
85+ Million of S.F.’'s
relative negligence;

SF: 10/85 Million of SF's
relative negligencs

Agency



(2) 8P negligent (e.g. engineer
negligent} and Agency not
negligent

(3) Both SF and Agency negligent

(&) San Bermardino
Subdivision

(b) Other Subdivisions

3. Iniured Partvy a Commuter

(1) Agency negligent and SF not
negligent

(2) SF negligent and Agency not
negligent

(3} Both SF and Agency negligent

3. Fraicht /Commuter Accident

A, Logg to Agency Train, Induries to

Commuters and Third Partieg

(1) Agency negligent and SF not
negligent

(2} SF negligent (e.g. engineer or
digpatcher negligent) and
Agency not negligent

(3) Both SF and Agency negligent

839

SF

SF

Agency: Agency’s relative
negligence and ist 10 &
85+ Million of S.F.’'s
relative negligence;

SF: 10/85 Million of SF’s
relative negligence

Agency

Agency: 1ist 10 & 85+
Million:
S¥: 10/85 Million

Agency: Agency’s relative
negligence and 1st 10 &
85+ Million of §.F.'s
relative negligence;

SF: 10/85 Millicn of SF's
relative negligence

Agency

Agency: 1lst 10 & 85+
Million;
SF: 10/85 Million

Agency: Agency’s relative
negligences and ist 10 &
85+ Million of SF's

relative negligence;

SF: 10/85 Million of SF’s
relative negligence



Loss to SF Train. Induries to SF

Emplovees

(1} Agency negligent and SF not
negligent

{2) SF negligent and Agency not
negligent

(3) Both SF and Agancy negligent

Commuter Train Hitg Pergon on Track
(not at grade crossing)

SF _negligent and Agency not
negligent

(1) Person a SF Employee

(2) Person an Agency
Employee/Commmuter

(3) Person a Third Party

Agency negligent and S¥ not

nealigent '
(1) Person a SF Employee

(2) Perscn an Agency
Employee/Commuter

(3} Person a Third Party

Both ST and Agencv neagligent

(1) Person a SF Employes

90

Agency
SF

Agency: Agency’s realative
negligence and 1st 5 &
85+ Million of SF’'g
relative negligence;

SF: 5/85 Million of 8SF'g
relative negligence

Agency: lst 10 & 85+
Million;
SF: 10/85 Million

Agency: 1lst 10 & 85+
Miliicon;

SF: 10/85 Millicn
Agency: lst 10 & 85+
Million;

SF: 10/85 Million

Agency

Agency

Agency

Agency: Agency’s relative
negligencs and 1st 10 &
85+ Milliion of SF’a ‘
relative negligence:



(2)

{(2)

Freight Train Hits Persgon on Track

Person an Agency
Employee/Commuter

Person a Third Party

(not

at grade crossing)

SF negligent and Agencv not

Employee/Commiter

neglicent
(1) Person a SF Employes
{(2) Person an Agency
Employee/Commiter
(3) Persom a Third Party
Acgency negligent and SF not
" negligent
(1} Person a SF Employee
(2) Person an Agency
Employee/Commuter
(3) Persom a Third Party
Both SF and Agency negligent
(1} Person a SF Emplcyes
(2) Person an Agency

31

SF: 10/85 Milliecn of SF's
relative negligence

Agency: Agency’s relative
negligence and ist 10 &
85+ Million of SF'sg
relative negligence;

SF: 10/85 Million of 8F’s
relative negligencs

Agency: Agency’s relative
negligence and 1st 10 &
85+ Million of 3¥’sg
relative negligence;

SF: 10/85 Million of 8F's
relative negligence

gP

Agency: l1lst 10 & 85+
Milliion;
SF: 10/85 Million

SF

SF

Agency

SE

SF

Agency: Agency’s relative
negligence and 1st 10 &
85+ Million of SF’'s
ralative negligence;

SF: 10/85 Millicn of 8r'g
relative negligence



) . (3) Person a Third Party

6. Train Derailment

. A, Commuter Train Derailg: Logses to
Agency Train, Agency Emplovees,
Commuters and Third Partieg

(1) Agency negligent and SF not
negligent

(2} SP negligent and Agency not
negligent

(3} Both SF and Agency negligent

3. Freight Train Derails:; Losses to SF

Train, SF Emplovees, Commuters and

Third Parties

(L) Agency negligent and SF not
~ negligent

(2} SF negligent and Agency not
negligent

(3) Beth SF and Agency negligent
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SF

Agency

Agency: 1lst 10 & 85+
Million;
SF: 10/85 Millicn

Agency: Agency’s relative
negligence and 1st 10 &
85+ Million of SF's
relative negligence;

SF: 10/85 Million of SF’s
relative negligence

Agency; SF bears losses
to its traing, equipment,
employees and Third
Parties up to amount of
SF's historical losses on
the particular line or
subdivigion

SF

Agency: Agency’s relative
negligence and 1lst 10 &
85+ Milliion of SF's
relative negligence; SF
bears losses to its
trains, equipment,
employees and Third
Parties up to amount of
SF’'s historical losses cn
the particular line or
subdivisicn _

SF: 10/85 Million of SF’g
relative negligencs



7. Loss and Indury Not Involving a
Train

A. Injured Party Not a Commuter and
not an Acgen Emplov

(1). SF responsible for maintaining
facility where injury occurs

{2) Agency responsible for
maintaining facility where
injury occurs

B. Indursed Partv a Commter

(1) SF responsible for maintaining
facility where injury occurs

(2) Agercy responsible for
maintaining facility where
injury occurs

8. Loss and Indurv Caused by

Recklegsness
a. SP Reckless

b. Agency Recklesgsg

SF

Agency

Agency: 1st 10 & 85+
Million;
SF: 10/85 Million

Agency: 1st 10 & 85+

Millicn;
SF: 10/85 Million

SF

Agency

NCTE: All of items 1 through 7 above are gubject to this item 8.
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EXHIBIT D

Locations Used to Load, Unlocad or Store
Dangeroug Materials Cars

1465
1481
1482
1483
1484
1485
1487
15086
1507
1511
1513
1527
1533
1535
1537
1539
1545
1530
1554
1555
1557
1558
1580
1580
1578
1581
1582
1583
1584
1585
1586
1587
1588
1589
1590
1652
1665
1666
1669
1594

Pasadena Subdivision
Log Angeles County

- 54

Claremecnt Runarcund
Pomorna Siding
Warehouse Specialigts
Warehouse Specialists
Warehouse Specialists
Warshouse Specialists
Pcomona Team

Metro Water

Metro Water

San Dimasg Runaround
San Dimag Team
Glendora Siding
Azusa Team

01l Spur

East leg Azusa Wye
West leg Azusa Wye
Cgle Spur

Wynn Oil Company
Aerocjet General
Aerojet General

Cal Liguid Gas

Cal Liquid Gas

Cal Liguid Gas
Builders Runaround
Trwindale Siding
Miller Brewing
Miller Brewing
Miller Brewing
Miller Brewing
Miller Brewing
Miller Braswing
Miller Brewing
Miller Brewing
Miller Brewing

Lead Track

Butler Siding
Arcadia Run Arournd
A&A Building Materials
Chapman Siding

Olga Siding



EXHIBIT E

List of Public Works Projects

(Includes Pending Grade Separations)

File No. Station _ Profect Milepost
5002732 Arcadia 1st Strest 124.1
5002181 Arcadia Rosemead Bivd 126
5023521 Butler Retrofit 605 Fwy 118.91-120.0
5000634 Los Angeles Spring Street (North) 139.5
5000242 Monrovia Myrtle Ave (line change) 122.4
50023839 Monrovia Magnolia Avenus 122.8
50C0s8s7 Mortclair Monte Vista Ave 103.7
5000251 Pomona San Dimas Cyn Rd (at SDimas) 108.3
5000251 Pomona San Dimas Cyn Rd (at SDimas) 108.3
5000254 Pomona Walnut Ava (at San Dimas) 108.8
5000254 Pomona Walnut Ave (at San Dimas) - 108.8
5001233 8R 138.1 Earthquake Retrofit 138.1

Water Straet
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- : EXHIBRIT F
Custoemer Leases

Pagadena Subdivigion

LOS ANGELES COUNTY

Location Leages Contract Tvpe
San Dimas Levitz Purnmiture 140772 Site
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EXHIBIT G

FORM OF LANGUAGE FOR RESERVATIONS
IO BE INCLUDED TN GRANT DEED



EXHIBIT G-1
FORM OF LANGUAGE FOR

RESERVED RATL FREIGHT SERVICE EASEMENT
i. rvatri il 11 yol

(a) Grantor hereby excepts from the foregoing
conveyance and reserves unto Grantor, its successors and
permitted assigns, a permanent (unless abandoned following
effective approval or exemption by the ICC) easgement over the
surface of the portion of the Property described in Section 2
below, solely for the purpose of providing local rail freight
gervice, which easement ghall be the exclusive right to provide
local rail freight service [with respect to the grant deed for
each of the San Diegc Subdivision (Orange County), San Diego
Subdivigion (San Diego County), Olive Subdivision, the Harbor
Subdivision, Pasadena Subdivigion and the Misgion Tower Segments
8dd the followlng: and overhead rail freight servicel (the
"Reserved Rail Freight Service Easement")}.-

(b) Grantor also excepts from the foregoing
conveyance and reserves unto Grantor, its successors and
permitted assigns, a license (the "Reserved Rail Freight Service
License"). that permits (i) in connection with the Reserved Rail
Freight Service Easement any of Grantor’s employees, agents or
contractors or freight shippers or freight receivers (but only in
connection with the loading, unloading or inspection of such
shippers’ or receivers’ goods) to ingress and egress the
Property, and (ii) Sprint and MCI or any of their employees,
agents or contractors, assignees or transferees to construct,
maintain and operate their fiber optics lines.

(¢} Grantor, and its successors and permitted
agsigns, shall have the right to use the Reserved Rail Freight
Service Easement and the Reserved Rail Freight Service Licemse
without payment of any rental charge or other compensation for
ownership interest to the owner of the ownership interest
conveyed in the foregoing conveyance.

2. Description of Easement. The Reserved Rail

Freight Service Easement shall have (i) a height of 26 feet from
the top of the rail located on the Property, {ii} a length
coterminous with the Property (except as sget forth in Section 3},
and (iii) a width consisting of a portion of the Property that
encompasses (1) the land ten feet on either side of the
centerline of all Tracks currently located on the Property and,
upon completion of construction, any new or relocated Tracks on
the Property that are mutually designated by Grantor and Grantee
to be used for Rail Freight Service (except as set forth in
Section 3(a)) and {2) the land covered by, and within three feaet
of, any Freight Rail Facilities currently located on the Property



and, upon completion of construction, any new or relocated
Freight Rail Facilities on the Property that are mutually
designated by Grantor and Grantee to be used for Rail Freight
Sexrvice,

3. Expansion an ntraction of Eagement.

(a) If and when Grantee conveys to a party other
than any other agency signatory to the Purchase Agreement, any
real estate that is within 1% feet of the centerline of the
Tracks, the width of the Reserved Rail Freight Sexrvice Rasement
shall be expanded automatically to 15 feet on one gide of the
centerline of Tracks where the expansion is necessary to permit
efficient maintenance of that section of the Tracks.

(b} The Reserved Rail Freight Service Easement
automatically shall ceontract.upon removal of any Tracks or
Freight Rall Facilities pursuant to the Shared Use Agreement or
otherwise removed by or with the consent of Grantor, and
automatically shall be relocated when any Tracks or Freight Rail
Facilities are relocated pursuant to the Shared Use Agreement.

(c} Grantee shall have the right at no charge to
construct or authorize new improvements on the Property limiting
vertical clearance to below 26 feet, but no lower than 24 feet
{measured from the top of the rail at the time such improvements
are installed}, with Grantor’s prior written consent, which shall
not be unreasonably withheld or delayed. If such new
improvements limit vertical clearance to less than 26 feet
{(measured from the top of the rail at the time such improvements
are installed), and if such clearance subseguently beccmes
inadequate to permit electrification of the Track, such retro-
fits, incremental catenary construction or such other measures as
may be necessary, resulting from such limited vertical clearance,
shall be at the cost of Grantee. In no event shall a reduction
in vertical clearance caused by resurfacing subsequent to
original construction be deemed to constitute a violation of any
vertical height limitation., Grantee may install, without charge,
below the 26 foot limit (but no lower than 24 feet from the top
of the rail at the time such improvements are installed), the
overhead electrical apparatus necessary for electrification of a
Track, provided that such structures do not more than minimally
interfere with Grantor’s Quality Rail Freight Service on such
Track.

(d} Grantee may construct and use for Agency Rail
Service loading platforms at Passenger Station Sites on the
portion of the Property burdened by the Reserved Rail Freight
Service Easement, on the condition that such facilities comply
with all standards of the California Public Utilities Commission
and applicable Federal Railroad nistration regulations, and
Grantor shall not have the right to reguire such construction to
comply with standards more restrictive than applicable California



Public Utilities Commission standards or applicable Federal
Railroad Administration regulations.

4. Shared Use Agreement. Grantor and Grantee have

entered into the Shared Use Agreement, the terms of which are
incorporated by reference as if set forth in their entirety
herein, with respect to the Property to govern their respective
rights and obligations thereon. L ‘ : .

5. No Obligation Regarding Encroachments. Grantee

ghall have no obligation to clear encroachments into the Reserved
Rail Freight Service Easement that exist on the date hereof.

6. ing an ing of Freigh . All
lpading and unloading of freight cars on the Property by Grantor
and any Santa Fe Party shall be in compliance with all applicable
federal, state, and local safety regulations, and subject only to
the following additional restrictions:

(a) As to Tracks exipting on the date of this
Grant Deed, Grantor and the Santa Fe Parties ghall load and
unlcad freight cars only on Terminal Tracks, further provided:

(i} Loading and unloading of any boxcar on
any such Track within 20 feet from any Track used for Agency Rail
Service shall occur only on the gide opposite of any Track used
for Agency Rail Service.

(ii) Tioading and unloading from any open top
car or lumber car on any such Track shall occur only on a
Terminal Track located more than 20 feet from any Track used for
Agency Rail Service. : :

(iii) Loading and unloading of Dangerous
Materials Cars shall occur only at (1) any location which has
- been used to load, unload or store Dangerous Materials Cars
between June 18, 1990 and June 18, 1982 {which locations are
identified in Exhibit D to the Shared Use Agreement), provided
however, that with respect to any such locations that are within
50 feet from any Track used for Agency Rail Service, or within
250 feet from any Passenger Station Site, if Grantee provides an
alternative location reasonably acceptable to Grantor, then
Grantor shall relocate such loading and uvnloading of Dangerous
Materials Cars to the alternate location, or (2) any other
Terminal Track existing on the date of this Grant Deed which is
more than 50 feet from any Track used for Agency Raill Service and
more than 250 feet from any Passenger Station Site, or (3) on
other Tracks as mutually agreed between Grantor and Grantee. All
lozding and unicading of Dangerous Materials Cars shall be
subject to Grantor’s indemnification obligations set forth in
Articie 10 of the Shared Use Agreement.



(iv)} Loading and unloading of intermodal cars
ghall be subject to the restrictions that (1} if side loaders are
used for loading or unloading, such loading and unloading shall
occur only on the side opposite of any Track used for Agency Rail
Service, to the extent necessary to keep such loading or
unloading operations at least 20 feet away from any Track used
for Agency Rail Service, and (2) 1f an overhead crane is used for
loading and unloading, auch crane shall not be operated within 20
feet of any Track used for Agency Raill Service.

- {v} HNeither loading nor unloading of freight
cars shall occur on the Property in a manner contrary to
appllcable law, or within 250 feet of any grade crossing where
such activity would restrict sight distance at that crossing.

{vi) With respect to loading or unloading of
any type of freight cars not referenced in subsection (i} through
{iv} above, if Grantee discovers safety problems resulting from
that loading or unloading, Grantor and Grantee agree to work
together to explore resolutions to those problems.

{b) As to Tracks constructed after the date of
this Grant Deed, Grantor and the Santa Fe Parties shall load and
unleoad freight cars only on Terminal Tracks, further provided:

(i} Grantor and the Santa Fe Parties may not
load or unload any boxcar, open top car or lumber car on any such
Track that l1s located within 20 feet from any Track used for
Agency Rail Service.

{(ii) Grantor and the Santa Fe Parties may not
unload into any pit or conveyor system, or load from any chute or
conveyor system,

{iii) Grantor and the Santa Fe Parties shall
not load or unload any Dangerous Materials Cars on the Property.

(iv) Grantor and the Santa Fe Parties shall
not load or unlcad within 250 feet of any grade crossing where
such activity would restrict sight distance at the crossing.

{v} Loading and unloading of intermodal cars
shall be subject to the restrictions that (1) if side loaders are
used for loading or unloading, such loading and unloading shall
occur only on the side opposite of any Track used for Agency Rail
Service, to the extent necessary to keep such loading or
unloading operations at least 20 feet away from any Track used
for Agency Rail Service, and (2) if an overhead crane is used for
leoading and unloading, such crane shall not be operated within 20
feet of any Track used for Agency Rail Service.

[with respect to the grant deed for the Harbor Subdivision, add
the following in lileu of 6(a) (1ii}) and 6(b) (1), (i1} and (iii) above:



6.{a).(iii) With respect to any new Tracks

constructed after the date hereof and before the Put Expiration
‘Date (as defined in the Shared Use Agreement), Grantor may not
(1} load or unload any boxcars, open top cars or lumber cars on
any Tracks that are located within 20 feet of any Tracks used by
Grantee for Agency Rail Service other than the two daily ,
passenger trains referenced in Section 3.10 of the Shared Use
Agreement, or {(2) load or unload any Dangerous Materials Cars on
the Property between Milepost 15.0 and Milepost 15.8.

(b} With respect to any new Tracks constructed
after the Put Expiration Date, if, and only if, Grantee has not
exercised its put option: ,

{£} Grantor and the Santa Fe Parties may not
load or unload any boxcars, open top cars or lumber carsg on any
Tracks that are located within 20 feet from any Tracks used by
Grantee for Agency Raill Service.

(ii) Grantor and the Santa Fe Parties may not
load or unload into any pit or conveyor system, and may not load
from or unload into any chute or conveyor system.

, (iii) Grantor and the Santa Fe Parties may not
load or unload Dangerous Materials Cars on any portion of the
Property between Milepost 15.0 and Milepost 15.8.}

7. rage r h .

(a} As to Tracks existing on the date of this
Grant Deed, storage of loaded and empty freight cars by Grantor
and the Santa Fe Parties is restricted as follows:

(i} Storage of Dangerous Materials Cars
shall occur only at (1) any location which has been used to load,
unload or store Dangerous Materials Carg between June 1B, 1550
and June 18, 1992 (which locations are identified in Exhibit D to
the Shared Use Agreement}, provided however, that with respect to
any such locations that are within 50 feet from any Track used
for Agency Rail Service, or within 250 feet from any Passenger
Station Site, if Grantee provides an alternative location
reasonably acceptable to Grantor, then Grantor shall relocate
such storage of Dangerous Materials Cars to the alternate
location, or (2) any other Track existing on the date of this
Grant Deed which is more than 50 feet from any Track used for
Agency Rail Service and more than 250 feet from any Pasgenger
Station Site, or (3) on other Tracks as mutually agreed between
Grantor and Grantee. All storage of Dangerous Materials Cars
shall be subject to Grantor’s indemnification obligations set
forth in Axticle 10 of the Shared Use Agreement.

[This paragraph does not apply to the Harbor Subdivision]



(ii} Grantor and the Santa Fe Parties shall
comply, at their sole cost and expense, with all customary and
appropriate safety and maintenance procedures (including, without
limitation, derails).

{iii) Freight cars shall not be stored on the
Property in a manner contrary to applicable law, or within 250
feet of any grade crossing where such activity would restrict
sight distance at that crossing.

(b A= to Tracke constructed after the date of
this Grant Deed, Grantor’s storage of loaded and empty freight
cars is restricted as follows:

{i) the restrictions setr forth in Section 7
{a) (1i) and (iii) apply. ‘ _

{ii) Grantor and the Santa Fe Parties may not
store any Dangerous Materials Care on such Tracks. [Por Harbor
Subdivision, substitute with: Erantor and the Santa Fe Parties
may store Dangerous Materials Caxs on such Tracks, except between
Hilepost 15.0 and Milepost 15.8.]

{(c} TIf Grantee discovers that any storage of
freight cars creates a hazard affecting Agency Rail Service,
Grantor and Grantee agree to work together to redute or eliminate
such hazard in a manner acceptable to both parties.

8. Asgignment By Grantor of Reserved Ra11 Freight
Service Easement.

(a} Grantor shall have the right, without
obtaining the consent of Grantee and without remaining liable
under the Shared Use Agreement, to transfer or assign all of the
Reserved Rail Freight Service Easement, Reserved Rail Freight
Service License and all of ita rights under this Reserved Rail
Freight Service Easement, Reserved Rail Freight Service License
and the Shared Use Agreement, to any party in connection with a
merger, corporate reorganization or sale of all or substantially
all of Granteor’s assets, on the condition that the transferee
assumes in writing, for the benefit of Grantee, all of Grantor’'s
obligations under this Reserved Rall Freight Service Easement,
Reserved Rail Freight Service License and the Shared Use
Agreement with respect to the rights and of the Property
trangsferred. Grantor also shall have the right, without
obtaining the consent of Grantee and without remaining liable
under the Shared Use Agreement, to sell all or a portion of the
Reserved Rail Freight Service Easement or Reserved Rail Freight
Service License to another Class I railroad on the condition that
the tramsferee assumes in writing for the benefit of Grantee, all
of Grantor’s obligations under this Reserved Rail Freight Service
Easement, Reserved Rail Freight Service License and the Shared
Use Agreement. After a sale of all or substantially all of



Grantor’'s assets, or the sale of all or a portion of the Reserved
Rail Freight Service Easement or Reserved Rail Freight Service
License to another Class I Railroad, Grantor shall be released
from all liability under the Purchase Agreement and Shared Use
Agreement with respect to the obligations so asgumed, except
liabilities relating to Sections 6.2, 6.3, 6.4, 7.%, 7.10, B.1,
10.2, 10.3, 10.4, 10.5, and 10.6 of the Purchase Agreement, and
Articles 8 and 10 of the Shared Use Agreement.

{(b) (1) Grantor may transfer or assign to any
party all or a portion of the Reserved Raill Freight Service
Easement, Reserved Rail Freight Service License and/or all or a
portion of its rights under the Shared Use Agreement, and may
grant trackage rights to one or more other railroads over any
portion of the Property which is subject to the Reserved Rail
Freight Service Easement or Reserved Rall Freight Service
License, except that if the sale or grant of trackage rights
involves operating railrocad facilities on the Property, such a
sale of or grant of trackage rights to a non-railroad or a
Class II railroad or Class III railroad shall be subject to the
prior written consent of Grantee, which may not be unreasonably
withheld or delayed. Such consent shall be based on
(i) Grantee’'s reasonable judgment concernlng the railrocad
operating experience of the transferee or its employees and the
transferee’s capability to conduct its freight operations in a
manner that will not more than minimally interfere with the
Agency Rail Service conducted im accordance with the provisions
of the Shared Use Agreement, (ii) Grantee’s reasonable judgment
concerning the amount of maintenance liability allocated to the
transferee and the ability of the transferee to pay for and/or
perform such maintenance obligations under the Shared Use
Agreement -and to conduct rail freight operations in a safe
manner, and {iii) Grantee’'s reasonable judgment concerning the
ability of the transferee to obtain and maintain the insurance
required to be maintained by Grantor pursuant to the Shared Use
Agreement and otherwise to be responsible for any losses or
damages for which Grantor would be responsible hereunder and
under the Shared Use Agreement with respect to the portion of the
Property encumbered by the Reserved Rail Freight Service Easement
or Reserved Rail Freight Service License which is transferred or
agsigned or over which trackage rights were granted.

(2} Any such transfer or grant of trackage
rights pursuant to Section B(b) (1) above shall be on the
condition that the transferee or trackage rights tenant agsumes
in writing, for the benefit of Grantee, all (or in the case of a
trackage rights tenant, the applicable portions) of the
obligations under thie Reserved Rail Freight Service Easement,
Reserved Rail Freight Service License and the Shared Use
Agreement with respect to the portion of the Property encumbered
by the Reserved Rail Freight Service Easement or Reserved Rail
Freight Service License which is transferred or assigned or over
which trackage rights were granted. After any such transfer (but



not grant of trackage rights), Grantor shall be released from all
liability under the Purchase Agreement and Shared Use Agreement
with respect to the portion of the Property encumbered by the
Reserved Rail Freight Service Agreement or rights transferred,
except liabilities relating to Sections 6.2, 6.3, 6.4, 7.9, 7.10,
8.1, 10.2, 10.3, 10.4, 10.5, and 10.6 of the Purchase Agreement,
and Articles 8 and 10 of the Shared Use Agreement. Additionally,
a grant of trackage rights over any portion of the Tracks shall .
be subject to the prior written consent of CGrantee, which consent
may not be unreascnably withheld or delayed, where (I} the
trackage rights would add an operating railroad over any
significant portion of the Tracks or (II) the trackage rights
transferee is a non-railrcoad or a Class II or Class IIT rallroad.
Such consent of Grantee shall be based upon clauses {1}, (ii),
and {iii) of Subsection B(b} (1) and, in addition, Grantee’s
reasonable judgment as to whether a new trackage righte operation
likely would materially and adversely affect Agency Rail Service.

- (3) Grantee shall have the right to meet with
Grantor and such a propcsed transferee prior to a transfer to
discuss a proposed transfer and operations on the Property.
Notwithstanding anything to the contrary herein, should Grantor
gell or transfer (including by grant of trackage righte) all or
any portion of its freight rights under the Reserved Rail Freight
Service Easement or Reserved Rail Freight Service License to a
Clasgs II railroad or a Class III railroad or to a non-railroad,
then upon the effective date of such sale or transfer, all Rail
Freight Service shall be conducted only during the period after
the evening Restricted Freight Period and before the morning
Restricted Freight Period and all rights to operate or advance
Santa Fe Trains during peak hours or during midday shall
terminate with respect to such portion of the Property.

{(c) To the extent practicable, and consistent
with securities laws and regulations, Grantor shall give Grantee
at least seven days’ pricr written notice of any sale or transfer
of all or any significant portion of the Reserved Rail Freight
Service Easement, Reserved Rall Freight Service License or its
righte or obligations under the Shared Use Agreement.

{d} Except as get forth in this Section 8, Grantor
shall have no right to assign or transfer ite rights reserved
"under this Reserved Rail Freight Service ERasement, this Reserved
Rail Freight Service License or its rights under the Shared Use
Agreement {including, without limitation, the transfer of
trackage rights) without Grantee’s prior written consent.

9, Sale of Propertv By Grantee. Grantee ﬁay gell,

free of the Reserved Rail Freight Service Easement and Reserved
Rail Freight Service License, any portion of the Excess Owned
Subdivision Property, provided, however, that if Grantor
reasonably believes that at that time or in the near future
"Grantor will need to expand the Reserved Rall Freight Service -



Eagsement, and Grantor delivers written notice thereof to Grantee
. {which notice describes with specificity the portion of the
Excess Owned Subdivision Property then or in the near future
required for the Reserved Rail Freight Service Easement and the
proposed use of such Excess Owned Subdivision Property), then
Grantee shall not sell the portion of the Excess Owned
Subdivision Property described in such notice for a period of gix
months from the receipt of such notice, unless the portion of the
property described in such notice is sold subject to the Reserved
Rail Freight Service Easement and Reserved Rail Freight Service
License. Grantor may not send such a notice with respect to any
given portion of the Excess Owned Subdivision Property more than
once in any six month period. 8Six months after the receipt of
guch notice, unless another notice has been received, Grantee may
gell such portion of the Excess Owned Subdivision Property free
of the Reserved Rail Freight Service Easement and Reserved Rail
Freight Service License. Grantor shall execute and deliver guch
quitclaim deeds as are regquested by Grantee to evidence that the
Excess Owned Subdivision Property is not subject to the Reserved
Rail Freight Service Easement and Reserved Rail Freight Service
License.

10. Property Taxes. Grantor (as between Grantor and
Grantee) shall bear any property taxes or possessory interest
taxes which are due and payable with respect to the Reserved Rail
Freight Service Easement and/or Reserved Rail Freight Service
License. Grantor sghall pay any such taxes prior to delinquency
and shall protect, defend, indemnify and hold Grantee, its
successors and permitted assigns, harmless from and against any
and all 1liability, loss, cost, damage or expense (including,
without limitation, reasonable attorney’s fees) that Grantee, its
successors and permitted assigns, may sustain or incur on account
of any such taxes.

11. Abandonment. In the event that the Property or
any portion thereof has not been used for Rail Freight Service
for a period of five years, at the request of Grantee, in
circumgtances where there is then no current need for future Rail
Freight Service on that portion of the Property, Grantor shall
geek promptly and pursue diligently at Grantor’s cost and expense
all regulatory and administrative approvals which are necessary
‘for the abandonment of that portion of the Property. Immediately
upon the effective date of such approvals, the Reserved Rail
Freight Service Easement and the Reserved Rail Freight Service
License shall terminate as to the Property or portion thereof
which has been abandoned. Upon the request of Grantee, Grantor
shall promptly execute and deliver to Grantee a qultclalm deed
with respect to such portion of the Property in recordable form.

[Insert Reserved Fiber Optics Provisions if applicable]



26. Definitions. As used herein, the following terms
shall have following meanings:

(a) v"Agency Party® ghall mean Grantee and any
other person to the extent that such person as permitted under
the Shared Use Agreement ip exercising any rights to operate
Agency Rail Service {other than Amtrak Trains} over any portion
of the Property or maintaining or constructing rail facilities on
the Property pursuant to & gpecific written grant of such rights
by Grantee, including, without limitation, any Operator.

(b) FAgency Rail Servicve" ghall mean the
operation of Traine (including light rail service), authorized by
‘Grantee, which are used to provide passenger rall service, or any
other related rail passenger service activities; provideg,
however, the term ®*Agency Rail Service®™ phall exclude the
operation of all Amtrak Tralnms.

{c) *"Agency Train® ghall mean any Train operated
by or on behalf of any Agency Party but shall not include any
Amtrak Train.

(d) *Amtrak® shall mean the National Raxlroad
Passenger Corporation.

(e} T"Amtrak Train® shall mean any Train operated
by Amtrak to provide intercity rail passenger service or Section
403 (b) Service operated by Amtrak on Amtrak Trainsg, but shall not
include any Agency Train, even if Amtrak is the COperator of such
Agency Train.

(£} T"Dangerous Materials Cars" shall mean all
freight cars containing flammable or toxic gases or liguids,
explosives, radiocactive materials, etioclogic agents, combustible
liguids, oxidizing or corrosive materials, compressed gases or
materials that could form tox1c gases or liquids.

(g} "Excess Owned Subdivigion Property® shall
mean any portion of the Property that is not then subject to the
Reserved Rail Freight Service Eagsement.

{(h) *Freight Rail Facilities® sghall mean all raill
freight loading or unloading facilities and rail freight weighing
geales. Freight Rail Facilities do not include any Tracks.

{i}) *Operator® shall mean the operator or
operators, if any, appcinted from time to time by Grantee to
operate Agency Trains over the Property and/or to exercise some
or all of the respective rights and obligations of Grantee under
the Shared Use Agreement in connection with such operation over
the Property or any portion thereof, but only to the extent such
operator or operators are acting in such capacity and not to the

10



extent such operator or operators are acting for their own
account or in some other capacity.

(j) r*Passenger Station Site" shall mean,
collectively, any passenger station owned or leased by, or
operated by or on behalf of any Agency Party, any adjacent
passenger parking lot owned or leased by, or operated by or on
behalf of any Agency Party, and any passenger loading platform
ocwned or leased by, or operated by or on behalf of any Agency
Party and any ticket booth or machine or any passenger waiting
area owned or leased by, or operated by or on behalf of any
Agency Party.

' (k} "Purchase Agreement® shall mean that certain
Purchase and Sale Agreement dated as of , 1992
between Grantor and Los Angeles County Trangportation Commission,
Los Angeles-San Diego Rail Corridor Agency, Orange County
Transportation Authority, Riverside County Transportation
Commission, San Bernardino Associated Governmente, San Diego
Metropolitan Transit Development Boaxd, North San Diego County
Transit Development Board and the Southern California Regional
Rail Authority.

(1) "Quality Rail Freight Service® shall mean
efficient and reliable rail freight service to Grantor’s current
and future customerg, with service and schedules that are
competitive with other railroads serving Southern California,
including the railhaul portion of intermodal service offered by
those other railroads in Southern California, but without
referénce to cost.

(m) fRail Preight Service" ghall mean the
operation of Santa Fe Trains, whethexr loaded or empty, which are
used to provide local rail freight service or overhead rail
freight service over the Property in the exercise of Grantor’'s
rights retained in itrs Reserved Rail Freight Service Easement, or
any other related freight service activity, such as loading,

-unloading, inspection or weighing of freight cars, maintenance or
rehabilitation of Tracks or any rail equipment or facilities on
the Property that are used for Rail Freight Service, which are
authorized by the Reserved Rail Freight Service Easement and the
Reserved Rail Freight Service License.

(n) "Restricted Freight Periods" shall mean [add
specific provision, e.,g,, for San Diego Subdivision (Orange
Ccunty) and the Olive Subdivision = (a) between 5:30 a.m. and
8:30 a.m. and between 4:00 p.m. and 7:00 p.m. for all portions of
the San Diego Subdivision south of Milepost 225.1 at Fallbrock

.Junction and (b) between 4:30 a.m. and 8:00 a.m. and 4:00 p.m.
and 7:30 p.m. for all portions of the Olive Subdivision and for
all portions of the San Diego Subdivision north of Milepost 225.1
at Fallbrook Junction; subject to adjustment as provided in
Section 4.2(d) of the Shared Use Agreement].

11
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- (o) "Santa Fe Party" shall mean Grantor and any
other person to the extent such person, as permitted under the
Shared Use Agreement, the Reserved Rail Freight Service Easement
or the Reserved Rail Freight Service License is exercising any
rights to operate Rall Freight Service over the Property pursuant
to a apecific written grant of . such rights by Grantor.

{(p) *Santa Fe Train®" shall mean any Train
operated by any Santa Fe Party [consmstlng exclusively of freight
equipment] .

(q) *Section 403 (b} Service® shall mean service
provided by Amtrak pursuant to Section 403 (b) of the Rail
'Passenger Service Act of 1970, as amended
(45 U.8.C. § 563(b})).

(r) *"Shared Use Agreement®” shall mean that
certain Shared Use Agreement for [name of rail line] dated as of
, 1992 by Grantor and Grantee.

{(8) T"Terminal Tracks® shall mean (a) industry
tracks or team tracks, or (b) sidings or other tracks upon which
the parties mutually agree.

(&) ®Tracks" shall mean all tracks, (including,
without limitation, passing tracks and sidings), turnouts,
crossovers, interlecking devices and plants, and track
improvements that are located now or in the future on the
Property.

(u)  "Train® ghall mean one or more locomotive
units and cars, if any, attached thereto.

492
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