SHARED USE AGREEMENT
(SAUGUS AND VENTURA LINES)

THIS SHARED USE AGREEMENT (this »pgreement”) dated
April 18, 1991 is entered into by SOUTHERN PACIFIC
TRANSPORTATION COMPANY, 2 Delaware corporation (the
mRailroad”), and LOS ANGELES COUNTY TRANSPORTATION COMMISSION
(the nCcommission”) .

ARTICLE ONE - pefinitions

The following capitalized terms are used in this
Agreement with the following meanings:

AAR - Association of American Railroads.

ABS - Automatic Block Signal System, a series of
consecutive blocks governed by block signals actuated by a
train, engine or by certain conditions affecting the use of
the block. The physical signal system includes the wayside
block signals, electronic coded track circuits, vital relays,
underground cable, poleline, cases, houses, and other
necessary signal apparatus. :

Amtrak - The National Railroad Passenger corporation.

Burbank Jct. - The junction located at MP 471.6,
including all Crossovers at present and future locations in
the vicinity thereof (the present jocation of such Crossovers
being as indicated on Schedule 1A attached hereto).

commission - The commission and any permitted
successor or assign of the Commission.

commuter Rail Interlocker = The junction, including
power operated double Crossovers, to be constructed by the
Commission at approximately;MP_g79;4; at which point Commuter
Trains will diverge from the Shared Use Tracks to Tracks owned
by the Commission between such point and the Los angeles Union
Passenger Terminal (MP 482.8) and converge on the Shared Use
Tracks from such commission-owned Tracks.

commuter Service - The operation of Trains on the
Shared Use Facilities that provide service between points on
the Saugus and Ventura 1ines and other points on the commuter
system operated by the Commission (either directly or through
its Operator) in the Los Angeles metropolitan area and



characterized by reduced fare, multiple-ride and monthly
commutation tickets (and by morning and evening peak period
operations). Commuter Service as so defined shall not include
intercity passenger service.

Commuter Train - A locomotive or passenger-carrying
cab car, or more than one such unit or car coupled, with or
without passenger-carrying cars, whether or not carrying
passengers, capable of maintaining maximum Track speed as
shown in the Western Region Timetable and applicable General
Orders in effect from time to time, displaying markers or
carrying an end of train device, capable of adhering to its
designated schedule and engaged in Commuter Service.

Corridor - The 40’ strips of land identified in the
drawings described in Exhibit A to the Saugus and Ventura Line
Agreement Regarding Location of Land dated December 20, 1990,
between the Commission and the Railroad attached hereto as
Schedule 1B as such may be amended and in effect at the time
of purchase of said lands by the Commission pursuant to the
Purchase Agreement. In addition, the Corridor shall include
any lands purchased by the Commission upon exercise of the
option granted to it in that certain letter of the Railroad
dated December 20, 1990, attached hereto as Schedule 1C.

Crossing Warning System - A system which provides a
visual and audible warning to vehicular traffic when a train
or engine approaches the highway crossing, from either
direction. The system includes all flashing light signals,
gate mechanisms, bells, and all of the control equipment
including track circuits, constant warning devices, relays,
cases, houses, underground cable, poleline, and other
necessary signal apparatus.

Crossover - Any track connection between two adjacent
main Tracks or Track that crosses or provides access across a
main Track or Tracks or provides a connection or access
between two or more main Tracks, including without limitation
Interlockers.

CTC - Centralized Traffic Control, a bi-directional
block signal system under which train movements are authorized
by block signal indications with the absolute signals and
power switches controlled by the dispatcher from a remote
console. The physical signal system includes the wayside
block signals, power operated switch machines, electronic
coded track circuits, vital relays, and underground cable
which provide vital control of the signals and power switch
machines, non-vital supervisory field code units, cases,
houses, and other necessary signal apparatus, the dispatcher



control console with its computers, and all of the
communication modems and microwave equipment that is used to
link the dispatcher console to the wayside signal system.

Customary Additives - Elements of cost customarily
charged by railroads to one another and added to billings that
generally are calculated as a percentage of direct labor
costs, are intended to compensate for paid holidays, vacation
and personal leave days, health and welfare benefits, payroll
taxes, personal liability and property damage, compensation
insurance, and administrative and supervisory expenses/that
include direct and general overhead and are subject to
periodic changes depending upon industry practices. As an
example, 1989 amounts are shown on Exhibit A attached hereto.

FRA - Federal Railroad Administration.

General Orders - A document or documents issued from
time to time to notify employees of the Railroad as to
additions to and modifications of the Operating Rule Book and
Western Region Timetable.

Inconsistent Improvements - Defined in Section 2.3(c)
of this Agreement.

Interlockers — A Signal System at a Crossover that
includes an arrangement of signal appliances so interconnected
that their movements must automatically succeed each other in
proper sequence.

Line or Lines - Either or both of the Saugus Line and
the Ventura Line.

Materials Additives - Elements of cost customarily
charged by railroads to one another and added to any and all
materials costs that generally are calculated as a percentage
of direct costs, are intended to compensate for store,
purchasing and handling expenses, sales or use taxes, foreign-
line freight, and on-line freight and are subject to periodic
changes depending upon industry practices. As an example,
1989 amounts are shown on Exhibit B attached hereto.

Non-Revenue Equipment -~ Freight locomotives,
maintenance of way equipment and freight cars that are either
empty or loaded only with maintenance of way equipment or
material and equipment transported over the Shared Use
Facilities for the internal use of either party, including,
without limitation, rails, ties, ballast and other track
materials and signal and bridge materials and supplies.

~



NRPC Agreement - The National Railroad Passenger
Corporation Agreement dated April 16, 1971, as amended fron
time to time.

Operating Rule Book - The rule book of the Railroad
that governs operations on all of its lines.

' Operator - Any person, firm, corporation or other
legal entity utilized by the commission or the Railroad to
operate on its behalf and for its account in conducting
operations on the Shared Use Facilities.

option - The option referenced in the definition of
Corridor set forth above. :

Party - The Commission or the Railroad, but excluding
any trackage tenant or Operator of either.

Peak Commuter Period or Peak Commuter Periods - The
period from 5:00 a.m. to 9:00 a.m. and the period from
4:00 p.m. to 9:00 p.m., in each case Pacific Daylight Time or
Pacific Standard Time, as applicable.

Purchase Agreement - The Purchase and Sale Agreement
dated October 11, 1990 between the Commission and the
Railroad, as amended from time to time.

Railroad - The Railroad and any permitted successor
or assign of the Railroad.

Railroad’s Agreed Annual Share - Defined in Section
5.3 of this Agreement.

Safety Rule Books - Rules published by the Railroad
regarding the personal safety of its employees.

Saugus Line - The Shared Use Tracks between the
commuter Rail Interlocker and Saugus near west switch shown in
Western Region Timetable No. 4 ((MP 449.4) or at MP 448.0 if
the Commission exercises the Option).

, Shared Use Facilities - The Shared Use Tracks, all
improvements relating thereto, all improvements used in rail
service located within the Corridor as of the date of
execution of this Agreement, all bridges and Signal Systems
for any of the foregoing and all other Tracks and other
facilities constructed pursuant to any provisions of this
Agreement except, unless otherwise agreed to in the future by
the Commission and the Railroad, all passenger stations,
passenger loading platforms and layover facilities hereafter



constructed by the Commission. The Shared Use Facilities
shall not include the yard, industrial, switching and storage
tracks identified in Schedule 1D attached hereto.

Shared Use Tracks - All existing main Tracks and
passing sidings-between the commuter Rail Interlocker and
"Moorpark : (MP 426.4) near west switch shown in Western Region
Timetable-No.-43—all existing main Tracks and passing sidings
between the Commuter Rail Interlocker and Saugus near west
switch shown in Western Region Timetable No. 4 (MP 449.4) or
at MP 448.0 if the Commission exercises the Option; and future
main Tracks and passing sidings constructed over the term of
this Agreement pursuant to Section 2.3(f) and Sections 2.4,

2.5, 2.6, 2.8(a) and 2.10(a).

Signal System - A system that includes all of the
wayside block signals and other signal equipment required for
either CTC or ABS and all of the Crossing Warning Systems
installed at road related grade crossings.

Test Trains - Trains operated at the Commission’s
request for the purpose of equipment review, schedule checks,
personnel training and other activities.

Tracks - Track structure and all appurtenances
thereto, including without limitation, rail and fastenings,
switches and frogs complete, bumpers, ties, ballast, roadbed,
embankment, signals, bridges, trestles, culverts or any other
structures or things necessary for support of and entering
into construction thereof, and, if any portion thereof is
located in a thoroughfare, pavement, crossing planks and other
similar materials or facilities used in lieu of pavement or
other street surfacing material at vehicular crossings of

tracks, culverts, drainage facilities, crossing warning

devices, and any and all work required by lawful authority in
connection with construction, renewal, maintenance and
operation of said track structures and all appurtenances

thereof.

Trains - A locomotive unit or car, or more than one
such unit or car coupled, with or without cars, which are at
any.time used on the Shared Use Facilities. Any reference
herein to any Trains or equipment of or used by a party shall
include Trains or equipment of or used by such party’s
Operator.

Tunnel (s) - The Saugus Tunnel (at the west end being
located at MP 454.82 and at the east end being located at
MP 456.57), including all Tracks lying within the Saugus
Tunnel, and the Santa Susana Tunnels (at the west end being



located at MP 441.13 and at the east end being located at
MP 444.12), including all Tracks lying within and between each
of the Santa Susana Tunnels.

Ventura Line - The Shared Use Tracks between the
commuter Rail Interlocker and Moorpark.

Western Region Timetable - The numbered and dated
publication of the Railroad however then designated and then
currently in effect at any point in time on or after the date
of execution of this Agreement that /contains instructions
relating to the movement of Trains, engines or equipment and
other essential information related thereto. The current
version of such publication as of the date of execution of
this Agreement is Western Region Timetable No. 4, dated
November 24, 1990.

ARTICLE TWO - Shared Use Facilities

Section 2.1. Statement of Purpose. The intent of
the Commission and the Railroad in entering into this
Agreement for -the-Saugus-and Ventura Lineg is to permit the
Commission to provide Commuter Service on thoseé Lineg, while
at the same time preserving the Railroad’s ability to provide
service-competitive freight service on those Lineg, both now
and in the future, and to continue to provide intercity
passenger service on the Lineg. Growth in the amount,
frequency or time-sensitivity of freight, commuter and
intercity passenger traffic will be accommodated by the
progressive addition by the Commission of a second Track and
related facilities. The process—of-double tracking—the-Saugus

i complet i

The Commission shall have exclusive use of any
portion of a Line where there is only a single main Track
during the Peak Commuter Periods, subject to limited
exceptions, and the Commission and the Railroad shall share
such single main Track during other times on a basis which
gives the Railroad predominate rights for freight and
intercity passenger service. Any portion of a Line which now
or in the future has a double main Track shall be operated as
a shared system, with the Commission’s and the Railroad’s
freight and intercity passenger Trains at all times using both
Tracks, as well as contiguous Tunnels and Crossovers;
provided, that the commission and the Railroad each shall have
the exclusive use of one Track during the Peak Commuter
Periods (with shared use of contiguous Tunnels and



Crossovers), unless the Commission elects to have the double
tracked portion operated as a shared system during those
hours. '

Section 2.2. Access. (a) Other than as provided in
Section 2.2(c), during the Peak Commuter Periods the
Commission shall have the exclusive right to use the Shared
Use Facilities, subject to the following exceptions which
shall be scheduled and dispatched as provided in Article Four
of this Agreement:

»-(i) The Railroad shall have the right to
use the Shared Use Facilities to
service the General Motors auto plant
located at Gemco Yard or any successor
plant at the same location, it being
agreed by the parties hereto that
timely service to this facility is of
critical importance to the Railroad.

éxii) Intercity passenger trains shall have
the right to use the Shared Use
Facilities.

¢(iii) The Railroad’s freight Trains shall
have the right to follow the last
scheduled peak direction Commuter
Train during each Peak Commuter
Period.

A (iv) The Railroad’s through freight Trains

) moving in the predominant direction of
commuter Service that enter the Shared
Use Facilities before the start of a
Peak Commuter Period shall have the
right to complete their moves through
the Shared Use Facilities so long as
they maintain normal operating speed
sufficient to prevent delay of the
Ccommuter Trains following such freight
Trains.

2 (V) _The-Railroad shall have the-right—to

use the—Crossovers at Burbank—Jet-—and
‘the i .

Q(vi) In addition to those Trains permitted

: by clauses (iii) and (iv) above, the
following through freight Trains
moving in the predominant direction of



commuter Service during a Peak
commuter Period shall have the right
to use the Shared Use Facilities
during such Peak Commuter Period,
provided such Trains have sufficient
power to permit them to maintain a
normal operating speed sufficient to
prevent delay of the Commuter Trains
following such freight Trains, and
provided further they will not
unreasonably interfere with scheduled
commuter Service: (A) Trains
scheduled for arrival at the Shared
Use Facilities before the beginning of
a Peak Commuter Period, but which
arrive late, may use the Shared Use
Facilities during that Peak Commuter
Period, except that only one such late
Train shall be permitted on each of=
Ventura Line% during
each Peak Commuter Period; (B) during
the years 1997 through 1999, in
addition to the late Trains permitted
by clause (A) above, the Railroad
shall be permitted to schedule one
Train (subject to the Commission’s
reasonable consent as to times) on
entura Linesp
during each Peak Commuter Period;
(C) during the year 2000 and
thereafter, in addition to the late
Trains permitted by clause (4) above,
the Railroad shall be permitted to
.schedule i
.and one Train on the Ventura Line
(subject to the Commission’s
reasonable consent as to times) during
each Peak Commuter Period; (D) after
the year 2003 (and until the
a ! Line is fully double
tracked as contemplated by Section 2.5
or—Seetiomr—276), in addition to the
late Trains permitted by clause (A)
above and the scheduled trains
permitted by clause (C) above, the
Commission shall negotiate with the
Railroad to permit the scheduling of
more freight Trains during the Peak
Commuter Periods as a need therefor is
demonstrated, and if the parties



cannot agree on such additional
schedules, the matter shall be
submitted to arbitration in accordance
with Article Eight. The Railroad
shall pay to the Commission a penalty,
as set forth on Schedule 2.2(a) (vi)
attached hereto, if the additional use
of the Shared Use Facilities by the
Railroad during the Peak Commuter
Periods contemplated by this

clause (vi) cause delays in scheduled
Commuter Service.

(b) -Other than as provided in Section 2.2(c),
at times other than the Peak Commuter Periods, the Railroad
shall have the predominate right to use the Shared Use
Facilities for freight and intercity passenger Trains. During
such times, the Commission also shall have the right to use
the Shared Use Facilities for scheduled and non-scheduled
revenue and non-revenue service, subject to the Railroad’s
predominate rights during such times and the scheduling and
dispatching provisions set forth in Article Four.

which now or in the future has a double main Track shall not
be governed by Sections 2.2(a) or 2.2(b), but shall be
operated as follows: (i) the Commission and the Railroad both
chall have the shared use of both main Tracks constituting
that double tracked portion and therelated Shared Use
Facilities at times other than the Peak Commuter Periods:;

(ii) the Commission and the Railroad each shall have the
exclusive use of one main Track in that double tracked portion
during the Peak Commuter Periods unless the Commission elects
to terminate the right to.one exclusive main Track, in which
case the Commission and the Railroad both shall have the
shared use of both main Tracks constituting that portion and
related Shared Use Facilities during the Peak Commuter .
Periods; (iii) the Commission and the Railroad both shall have
the shared use at all times of any Crossovers and Tunnels
within or contiguous to any double tracked portion of a Line,
subject in the case of each of (i), (ii) and (iii) to the
dispatching priorities contained in Article Four. Cﬁnless and
until the Commission elects to have shared-use of the
applicable double tracked portion, the exclusive Commission .
Track between the Commuter Rail Interlocker. and Burbank Jct.
shall be Track No. 1 (north track) and the exclusive Railroad
Track between such points shall be Track No. 2 (south track):
and between Burbank Jct. and Raymer (MP 453.1) the exclusive
Commission Track shall be Track No. 2 (south track) and the
exclusive Railroad Track shall be Track No. 1 (north track).

(c) Any portion of the Shared Use Facilities ‘\
|
j
!



The Commission may, at its sole cost and expense, construct
tunnels or additional rail line grade separations to eliminate
delays caused by the shared use by the Railroad of Crossovers
and Tunnels.

(d) The Commission’s and the Railroad’s
employees, agents and designees shall have access to the
Shared Use Facilities at all times. | 45 .

(e) The Commission or anydbperator designated
by the Commission shall have the right to use existing and
future Shared Use Facilities solely for the movement of
Commuter Trains and equipment and for the limited purpose of
moving Non-Revenue Equipment between the Commission’s non-
contiguous line segments. The Ccommission agrees that the
Railroad has and shall have the exclusive right to use the
Shared Use Facilities for freight and intercity passenger
service. -

(f) The Peak Commuter Periods shall not apply
to any Line until the Commission commences operations on such
Line nor on days when the Commission does not have scheduled
operations on that line; provided, that, except as specified
in Section 2.2(a) (vi) above, the Railroad shall not publish
srhedules for freight during such periods unless the
provisions of Section 2.2(c) or of the second sentence of
Section 9.4 shall apply to such Line.

(g) The Railroad and any permitted trackage
tenant or Operator designated by the Railroad shall have the
right to use the existing and future Shared Use Facilities for
all purposes for which thé Railroad may now use the Saugus and
Ventura Lines, including, without limitation, the provision of
freight and passenger service, but the Railroad or any such
trackage tenant or Operator shall not use the Shared Use
Facilities for a competing Commuter Service that picks up and
discharges passengers between the commuter Rail Interlocker
and either Saugus or Moorpark.

Section 2.3. Construction and Use in the Corxridor.
(a) Upon written notice to and with the written approval of
the. Railroad, which approval shall not be unreasonably
withheld, the Commission shall have the right to remove,
relocate or modify any existing improvements lying within the
Corridor. If any such improvements are then currently in use,
the reémoval, relocation or modification thereof shall be at
the sole cost and expense of the Commission. If any of such
improvements are not then currently in use, the Railroad, at
the request of the Commission, may elect either to have the

-10-



improvements relocated or modified at the sole cost and
expense of the Railroad or removed at the sole cost and
expense of the Commission.

(b) For rail facilities, the term ”currently in
use” shall mean used for revenue service or car storage during
the prior 15 months, subject to a service agreement or
necessary to serve customers that the Railroad is required by
law to serve. The Commission and the Railroad shall make a
good faith attempt to reach agreement as to whether
improvements are currently in use at the time of their
proposed removal, relocation or modification, and, if the
parties are unable to so agree, the matter shall be determined
by arbitration in accordance with-Article Eight.

(c) The Commission’s ownership of the Corridor
and the construction by the commission of any improvements on
the Corridor shall not affect the commission’s rights to
continue to use the Shared Use Facilities as contemplated
hereby unless the Commission’s improvements on the Corridor
are of a substantial and permanent nature which could not
practically be removed or altered by the commission to allow
it to comply with its obligations to complete double track
construction as contemplated by Sections 2.5 and—2+«6——
(”Inconsistent Improvements”). The commission agrees that the
existence of any improvements to or any use of the Corridor
chall not relieve it of its double tracking and related
obligations under Sections 2.5 and 2.6— If the Comnmission
constructs any Inconsistent Improvements, the Commission shall
(unless the Commission has given assurances of the nature
referred to in Section 9.3(e)) give to the Railroad two years’
notice of termination of this Agreement as to the Line
affected by such Tnconsistent Improvements or as to the
furthest extension of the affected Line fronm the Inconsistent
Improvements. i 1 =

e e,

+h AT extension of the Saugus_Binecshall be
contiguoyg portion of the Saugus—TLine spar;fhg a
the In .isfent) Improvenient close “fre Commute} Rail ;
InterYoeKer apd ending_jn=Sadgus or, if thig-Section.2.3(c) or
the brovisiprfs of -Section 9.4 or Se :ion 9.5 have already been
applied %o alecnitiguous portion of the“Saugus—hine en ing in
Saugus, 2 conti-u-us,og?tion oﬁ:ﬁg;;ﬁﬁé?ﬁfﬁrtingfgﬁ t.end
of the Inconsistent” Improvement Glosest to the Commuter Rai -
erlocker and-ending neare . +o Sauqus and /(i1) € furthest
oxtension of the Ventura Line shall be a contiguous portion of
the Ventura Line starting at that end of the Inconsistent
Improvement closest to the Commuter Rail Interlocker and
ending in Moorpark, or if this Section 2.3(c) or the
provisions of Section 9.4 or Section 9.5 have already been
applied to a contiguous portion of the Ventura Line ending in




Moorpark, a contiguous portion of the Line starting at that
end of the Inconsistent Improvement closest to the Commuter
Rail Interlocker and ending nearest to Moorpark.

(d) The Commission or its designated Operator
shall not at any time use the Corridor to move any freight or
provide any freight cervices or for any other freight purposes
except for the limited purpose of moving Non-Revenue Equipment
between the Commission’s non-contiguous line segments.

(e) The Railroad shall have the right to
construct at grade Crossovers at its sole cost and expense and
with the prior written approval of the Commission, which
approval shall not be unreasonably withheld, to cross the
corridor to provide freight service to the Railroad’s existing
and future freight customers at existing and future sites and
to use other rail facilities existing as of the date of
execution of this Agreement. Approval by the Commission shall
not be deemed to have been unreasonably withheld if the
proposed improvements would conflict with the then existing or
planned use of the Corridor by the Commission unless the
Railroad is required by applicable law to construct the
improvements. In that event, the Railroad shall construct the
improvements in a manner that minimizes conflicts with the
then existing or planned use of the Corridor by the Commission
to the extent practicable.

(f) The Railroad shall have the right to
construct trackage on the Corridor to connect sidings or main
Tracks and thereby!’complete or lengthen double tracked
segments of the Lines at its sole cost and expense and subject
to approval by the Commission, which approval shall not be
unreasonably held. Any such trackage shall be constructed to
the same maximum grade and standards of utility as the double

tracked segments to be completed or lengthened.

Section 2.4. Additions and Improvements Prior to
commuter Service. The Commission and the Railroad agree that
the following additions and improvements (which have been
determined to be important to existing intercity service by
the LOSSAN 2 report) must be completed prior to the initiation
of Commuter Service; provided, that to the extent a required
addition or improvement (other than an addition or improvement
required to provide access to the General Motors auto plant or
a successor facility, which. includes those in (i) through (V)
below) does not relate to a Line or portion of a Line,
completion thereof shall not be required prior to initiation
of Commuter Service on that particular Line or portion of a
Line. The parties both agree to use their best efforts to




implement these additions and improvements as soon as
reasonably practicable after the Effective Date of this
Agreement for each respective Line or portion thereof.

1izatioh and S U195

(i) Bi:gi{ectional signa
adjustment of existing automatic (17

warning deviees fer the Main Tracks
1 No. 2 between Burbank Jct.
the Commuter Rail Interlocker.

(e 2K

(i) CTC between Burbank Jct. and the REARE
( er Rail Interlocker. ()
(iii) Universal (double reversing) C er tkféu
a e Commuter Rail I ocker and a ‘HV
single Cr Glendale J

(iv){%,ooo ft. siding or portion of a

' second main Track on the Saugus Line -jﬁJﬂvj
| extending north from Burbank Jct.,

with a design that shall be mutually 7
determined by the Commission and the l

Railroad. [

_____ e

(v) Second main Track between Burbank Jct.
and Raymer (MP 462.6 to MP 453.1) with
signalling, CTC and universal (double
reversing) Crossoverxs east of Gemco
vard at a location to be mutually
determined by the Commission and the
Railroad; provided, that completion of
that portion of such Track to the west
of the east side of Van Nuys Boulevard
shall not be a pre-condition to the
initiation of Commuter Service, but
the Commission shall complete such
portion as soon as reasonably
possible. The existing Burbank Jct.
siding shall be incorporated into the
new second main Track and a
replacement storage Track for the :
existing Burbank Jct. siding shall be Lmqﬁk_>‘
constructed at a location to be T g
nutually determined by the Commission
and the Railroad.

53004

(vi) Trackage required for layover and/or
overnight storage of Commission
equipment on other than Railroad owned



facilities. Layover and/or storage
for Commission equipment near Taylor
vard will be on trackage and land
owned and at a location to be
determined by the Commission.

(vii) Any FRA required improvements or work
due to safety needs necessitated
solely by Commission operations.

(viii) General tunnel work necessitated
solely by Commission operations, as
determined by a joint
Commission/Railroad inspection.

(ix) Any other improvements required solely
to conduct the Commission’s operations
on the Shared Use Facilities, as
determined by a joint
Commission/Railroad inspection.

Section 2.5. Progressive Additions and Improvements.
As the reasonably projected frequency or amount of total rail
traffic on the Shared Use Facilities .increases or the time
sensitivity of reasonably projected traffic on the Shared Use
Facilities increases to the point that additional capacity
will be needed on the Shared Use Facilities by the parties
hereto, the Commission, at the written request of the
Railroad, shall from time to time add such portions of a
second main Track to the Shared Use Tracks on the Lineg as
shall be necessary to provide such additional capacity,
together with a bi-directional signalling and CTC system. On
the Ventura Line, an at grade Crossover from the new main
Track to be built on the Corridor located south of the
existing main Track to the new main Track to be built on the
Corridor located north of the existing main Track shall be
constructed using the trackage at the west end of the Santa
Susana Tunnels. 0ﬁ—the—Saﬁgus—ﬁineT—an—at~g;ade_CrDSSG¥an
/ff6ﬁ“fHE\EBW—main_$rack—tQ_bg_Qgilt—OH—the—cerfiéer—}eeated
ﬁmmmh‘6f—fHE‘éxis%ingﬁmain425m§e4xkihe_new_main_mragk;DQJmaQ
Qgilt_en—the—eorridvr\n@;th_nf,the—exis%ing4may&4mﬁﬁﬂeéﬁm&&a
”ugiﬁq*themtracka§§“3t~ﬁﬁé—wes%—end—oi_Iim>
Gnnel.. New main Tracks required by this Section 2.5
shall be constructed at the same grade and to the same
standards of utility as the parallel existing main Tracks. If
the necessity for the additional main Track and related
facilities can be obviated through the implementation of
reasonable operational changes consistent with the needs of
the parties contemplated hereby rather than through the
construction of capital improvements, such operational changes
. . I -




shall be implemented by the parties at the request of the
Commission. If the Commission does not agree that the
requested additions are needed, the matter shall be submitted
to arbitration in accordance with Article Eight. The
Commission shall have no obligation to construct any
improvements pursuant to this Section 2.5 (i) prior to the
earlier of (A) three years following the commencement of
commuter Service on the affected Line and (B) March 31, 1997;
(ii) if such improvements would be required even if the
Commission were not operating at all on the affected Line; or
(iii) to the extent such improvements are required because of
operations by a new trackage tenant admitted by the Railroad
(other than a trackage tenant which is a successor to the
operations of the Railroad or Amtrak) to the Shared Use
Facilities. Except to the extent of work previously completed
pursuant to Section 2.6, nothing in Section 2.6 shall in any
way relieve the commission of its obligation to comply with
the provisions of this Section 2.5.

Section 2.6. Completion of Additions and
Improvements. .At—any—time—after—narch—3&7—%9067—the—Railxoadm~
ma¥+_g;_its_optien7—give—a-n6tiéé"t6‘fﬁé‘caﬁﬁi§§i6ﬁ—réquiring‘ |
*that7~te—the_extent_not_completed—ear i suan o
§§Qtiondzwsfawithin“fivewyearsmfrom—the"date—of—svch—notice~———*
the Commission shall complete the full_double-main—trackingof—

;iii:zg;jiﬁijﬁuéﬂl YThe exception of the-included—
__Tunnel) and install_bi:Qi;gggigngl_signallingﬂand—eTewsystém“
“on—the- entire.Saugus_Line«” An. at_grade Crossover from the new,
main Track.to . be h"i1Eweﬂ'thewCUITTdOT“}OGﬁ%&dMSQBth~Of the
,EKiéting»main_mrack«tomtheﬂnewmmainmmrackAt i1t
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sentence-ofthis-Seetion--2.+6+—

Section 2.7. Cost and Expense. All of the additions
and improvements provided for Sections 2.4, 2.5 and 2«6 8hall
be constructed by the Commission at no cost or expense to the
Railroad. The availability of financing for such additions
and improvements shall not be a condition to the Commission’s
obligation to construct them.

Section 2.8. Additional Improvements. (a) The
Railroad shall permit additional improvements to the Shared
Use Facilities reasonably requested by the Commission and
approved by the Railroad, which approval shall not be




unreasonably withheld. All such additional improvements shall
be constructed at the Ccommission’s sole cost and expense.

(b) The Commission shall consider constructing
jts own double tracked Line grade-separated from the Railroad .
trackage between Fletcher Drive (MP 478.04) and Commuter Rail f%ﬁ7%5
Interlocker within five years after the start of Commuter <7,
Service. If the project is not initiated at that time, it ¢
shall be reconsidered at the request of either party.

section 2.9. Contractors and Personnel. (a) The

Commission or its Operator shall use its own contractors to
construct any of the additions and improvements provided for
in Sections 2.4, 2.5, 2.6 and 2.8 to the extent not
. jnconsistent with the Railroad’s labor agreements. The
Railroad agrees to expeditiously complete, at the Commission’s
sole cost and expense, the construction of any of such
additions and improvements which the Railroad’s labor
agreements require to pe constructed by the Railroad. The
additions and improvements and their construction shall not
unreasonably interfere with the Railroad’s operations. Each
contractor engaged for the construction of additions and
improvements shall meet or exceed the standards set forth in
schedule 2.9 attached hereto, including insurance and bonding
requirements therein set forth. The Commission shall require
its contractors to provide and pay for necessary flagmen and
other personnel to assure safe operation of rail facilities
and compliance with the Railroad’s customary requirements
(other than as to number of personnel) during construction.
The Railroad shall pay the full cost of any of its own
personnel or additional personnel designated by the Railroad

which it elects to have present during construction.

(b) The Railroad, at its sole cost and expense,
shall expeditiously review project plans and designs and
provide sufficient personnel for such review.

Section 2.10. Joint Projects. (a) The Commission
and the Railroad shall cooperate in all future road grade:
separation projects for the Shared Use Facilities. The
Commission shall contribute to the non-federal or state share
of each such project in proportion to its percentage of total
train movements on the subject crossing measured during the
90-day period ending on the date the grade separation is
approved for construction, except that the Railroad shall not
be required to contribute toward, and the Commission shall pay
all of the cost imposed upon the Railroad for, any future road
grade separation projects which (i) would not be required if
the Commission were not conducting Commuter Service on the
Shared Use Facilities or (ii) are jnitiated or proposed by the
‘Commission. -~
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(b) The commission and the Railroad shall
jointly consider construction of grade-separated vehicular
access to the Railroad’s Taylor Yard and to the Commission’s
facilities. The Railroad also shall allow a private crossing,
to be built at the Commission’s sole cost and expense, for

access to the Commission’s commuter yard.

Section 2.11. Location of Improvements.' (a) All
additions and improvements contemplated by Ssections 2.4, 2.5,
246 and 2.8 shall be constructed within the cCorridor to the
maximum extent possible.

(p) It is the intent of the parties that the
construction and operation of the Commission’s passenger
loading facilities shall not unreasonably interfere with the
Railroad’s freight Train operations. Therefore, the
Ccommission shall locate its passenger stations within the
corridor and shall strive to locate its passenger loading

platforms (i) between the two existing main Tracks where there
are two existing main tracks and (ii) between the existing
main Track and the probable alignment of any future additional
main Track that might be constructed by the commission where

there is only one existing main Track.

(c) The commission shall be solely responsible
for the design and construction of passenger stations,
platforms and other passenger facilities, and the Railroad
shall bear no responsibility, nor have rights of approval or
oversight, for the design or construction of such facilities.

Sectjon 2.12. Removal of Improvements. Any addition
or improvement owned or funded by the Commission may not be
removed by the Railroad without the Commission’s approval and,
upon removal, its re-use or salvage value shall remain solely
with the commission. Except as provided in Section 2.3(2),
any addition or improvement owned OY funded by the Railroad
may not be removed by the Commission without the Railroad’s
approval and, upon removal, its re—use or salvage value shall
remain solely with the Railroad. With respect to any
additions or improvements jointly owned by the Railroad and
the Commission, the re-use or salvage value shall be allocated
between the Railroad and the Commission in accordance with
their ownership interests. Removal costs shall be borne by
the party owning the additions or improvements except as
provided in Section 2.3(a)-

Section 2.13. Oownership. (a) The Railroad shall own
all Shared Use Facilities existing at the date of execution of
this Agreement; provided, that all Shared Use Facilities and
other improvements existing at the date of execution of this



Agreement and located within the Corridor shall be subject to
the Commission’s right to remove, relocate or modify in
accordance with Section 2.3(a).

(b) The Railroad shall own all future
improvements located on its right-of-way - :
Ventura Lined outside of the Corridor that are constructed at
the sole cost and expénse of the Railroad.

(c) The commission shall own all future
improvements located on the land covered by the Shared Use
Tracks that are constructed or installed at the Commission’s
sole cost and expense.

(d) The commission shall own the Corridor and
all future improvements located therein unless otherwise
agreed to by the Commission and the Railroad.

(e) The ownership of any future improvements
funded jointly by the Commission and the Railroad shall be as
mutually agreed to by themn.

(£) At the termination of this Agreement as to
a Line or any portion thereof, all of the then existing Signal
Systems included in the terminated portion of the Shared Use
Facilities, other than the Commission’s signal transmission
cables, that are owned, in whole or in part, by the Commission
cshall become the property of the Railroad. The Commission
shall continue to provide the Railroad with the then existing
level of use of the commission’s signal transmission cables
for the purpose of communications for the then existing Signal
Systems included in the Shared Use Facilities.

(g) Nothing in this Agreement shall be
construed as granting to the Commission any interest or right
in the Railroad’s right-of-way outside of the Corridor other
than the rights expressly provided herein, and the Railroad
reserves its right to use such right-of-way outside of the
Corridor for any purpose other than providing competing

~commuter services as specified in Section 2.2(9).
ARTICLE THREE - Operations

Section 3.1. General. (a) Subject to the provisions
of Article Four regarding scheduling and dispatching and
Article Five regarding maintenance and repair, the Railroad
shall have exclusive control over the operation of the Shared
Use Facilities and shall operate the Shared Use Facilities in
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a safe, reliable and on-time manner and in a manner that
minimizes disruption of Commuter Service and intercity
passenger service scheduled in accordance with Section 4.1.

(b) The Railroad shall provide to the
Commission normal performance and incident reports and such
other information and reports as the Commission may reasonably
request.

(c) The Railroad and the Commission (directly
or through its Operator) each shall be responsible for
providing and operating its own Trains on the Shared Use
Facilities.

(d) The Commission or its Operator may operate
Test Trains and Trains required for employee training on the
Shared Use Facilities prior to the commencement of Commuter
Service with the prior written consent of the Railroad, which
consent shall not be unreasonably withheld. The Commission
shall pay the Railroad for the costs and expenses, including
Customary Additives, incident to the operation of the Test
Trains and other Trains referred to in the immediately
preceding sentence. :

Section 3.2. Personnel. (a) The Railroad shall
maintain an adequate and experienced staff sufficient to
operate, maintain and repair the Shared Use Facilities
required to be operated or maintained by it and to operate the
Railroad’s Trains that use the Shared Use Facilities in
accordance with the Railroad’s obligations under this
Agreement.

(b) The Commission shall maintain or cause its
Operator to maintain an adequate and experienced staff to
operate, maintain and repair the Shared Use Facilities
required to be operated or maintained by it and to operate the
Commission’s Trains that use the Shared Use Facilities in
accordance with the Commission’s obligations under this
Agreement. Such staff shall demonstrate to the Railroad that
they have sufficient knowledge of the Railroad’s rules and
procedures for operations on the Shared Use Facilities and, to
the extent legally required, shall meet FRA requirements.

(c) At the Commission’s sole cost and expense,
the Railroad shall provide to such staff of the Commission and
the Commission’s Operator such training as is necessary
regarding Railroad’s rules and procedures for operations on
the Shared Use Facilities. '



Section 3.3. Operator. The Commission’s rights with
respect to use of the Shared Use Facilities may be exercised
through an Operator acting as a contractor pursuant to a
written agreement between the Commission and the Operator.

The Commission shall consult with the Railroad not less than
45 days in advance regarding the designation of an Operator.
Any such Operator shall be a financially and operationally
capable party, and, at the Railroad’s request, the Commission
shall provide reasonable evidence to the Railroad that the
proposed Operator is financially and operationally capable.
Any such Operator shall be obligated to comply with all the
provisions of this Agreement, including without limitation
Articles Three and Four regarding the exercise of such rights
to use of the Shared Use Facilities, and the Commission shall
remain responsible for such compliance. Any Operator of the
Railroad also shall be obligated to comply with all of the
provisions of this Agreement, including without limitation
Articles Three and Four regarding the exercise of the
Railroad’s rights to use of the Shared Use Facilities, and the
Railroad shall remain responsible for such compliance.

Section 3.4. Operating Equipment. (a) Neither the
Commission nor the Railroad shall have any responsibility for
inspecting, maintaining, servicing or repairing any
locomotives, hi-rail vehicles, passenger cars, freight cars
and other equipment used by the other party or its Operator on
the Shared Use Facilities, but all such equipment shall at all
times comply with applicable FRA, AAR, federal, state, and
local requirements and with the Rallroad's standards for
locomotives and cars permitted to operate over the Railroad’s
Tracks, which standards shall be identified and specified in
writing to the Commission.

(b) All Trains used by the Commission or the
Railroad or their respective Operators on the Shared Use
Facilities shall comply with the provisions of the Federal
Locomotive Inspection Act and the Federal Safety Appliance
Acts and with all regulations adopted pursuant to either.
Each of the Commission and the Railroad and their respective
Operators also shall comply with any other appllcable lawvs,
regulations or rules, state or federal, covering the
operation, condition, inspection or safety of the Trains
operated by it on the Shared Use Facilities.

Section 3.5. Operating Standards. (a) The
Commission and the Railroad shall operate their respective
Trains on the Shared Use Facilities in compliance at all times
with the Operating Rule Book (or successor document) and the
Railroad’s Western Region Timetable (or successor document),
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General Orders, Safety Rules, instructions and regulations.
Each of the Commission and the Railroad and all personnel of
either (including personnel of their respective Operators) who
are present on their respective Trains using the Shared Use
Facilities at any time shall comply fully with all applicable
laws, regulations or rules, including licensing, whether
federal, state or local, covering the operation, maintenance,
condition, inspection, testing or safety of their respective
Trains or of personnel employed in the maintenance and
operation of any of their respective Trains, including without
1imitation the U.S. Department of Transportation regulations
on the control of alcohol and drug use. The Commission may
(i) adopt supplemental rules applicable to its operations on
the Shared Use Facilities to the extent that such rules do not
otherwise conflict with the provisions of this Section 3.5(a)
and (ii) request modification of the applicable rules,.
regulations, instructions and orders of the Railroad, which
nodifications may be made from time to time by the mutual
agreement of the parties hereto.

(b) The Commission shall make such arrangements
with the Railroad as may be required to insure that all
persons operating the Commission’s Trains on the Shared Use
Facilities are competent, trained, licensed and qualified for
the task they are performing. puring the initial start-up of
the Commission or its initial Operator or the start-up by any
new Operator of the Commission and thereafter only to the
extent that the Commission or its Operator does not have
previously qualified persons available, the Commission shall
allow the Railroad’s pilot, at the commission’s sole cost and
expense, to accompany the employees of the Commission or its
Operator over the Shared Use Tracks as the Railroad, in its
reasonable judgment, may deem necessary to test such employees
with respect to the applicable operating.rules of the Railroad
and to territorially qualify such employees. ~Other than
during initial start-up of the Commission or the start-up by
any new Operator of the Commission, the Commission shall be
obligated to provide previously qualified employees of it or
its Operator to act as pilots to conduct the testing and
qualifying referenced in the preceding sentence with respect
to new employees of the Commission or the Operator.//The
Railroad may make such additional requests on the Commission,
which»requestsmshallmﬂot-be-unreasonably denied, for the
Railroad’s pilot to so accompany employees of the Commission
or its Operator as the Railroad may deem necessary to maintain
the qualifications of such employees. The Commission shall
pay to the Railroad, within thirty days after receipt of bills
therefor, all expenses incurred by the Railroad, including the
cost of pilots and Customary Additives, for territorially
qualifying, testing and maintaining the qualifications of each



such employee. The Railroad shall furnish the Commission or
its Operator with current Timetables, Operating Rule Books,
Safety Rule Books and any related publications or material
deemed necessary by the Railroad, and with necessary switch
keys. The Commission shall pay the Railroad, within thirty
days after receipt of bills therefor, the reasonable cost of
such publications, material or keys, including Customary
Additives. o

(c) The printing and distributing of new
Western Region Timetables, Western Region Timetable
supplements or other related publications by the Railroad
shall be at its sole cost and expense.

(d) Each of the commission and the Railroad, at
its sole cost and expense, shall obtain, install and maintain
in all locomotives and hi-rail vehicles used by it or its
operator on the Shared Use Facilities such communication
equipment as is necessary to allow its Trains to communicate
with dispatching and signaling facilities for the Shared Use
Facilities. The party in control of dispatching under the
terms of this Agreement at any time may not adopt, except by
mutual agreement with the other party, new communication
systems or Signal Systems for use on the Shared Use Facilities
which theretofore have not been adopted generally in the

railroad industry.

(e) The Railroad shall, at least three days in”
advance or as soon as otherwise practicable, notify the
Commission of any investigation or hearing concerning the
violation of any operating rule, Safety Rule, regulation,
order or instructions of the Railroad by any of the employees
of the Commission or its Operator. such investigation or
hearing may be attended by any official of the Commission or
of its Operator designated by the Commission, and any such
investigation or hearing shall be conducted in accordance with
any applicable collective bargaining agreement. The
Commission shall pay the Railroad, within thirty days after
receipt of bills therefor, the reasonable cost of such
investigation or hearing, for which the Railroad may contract
with a third party to perform any or all of the investigation
or hearing transcription activities with the Commission to pay
all costs and expense related thereto.

(f) The Railroad shall have the right to
exclude from the Shared Use Facilities any employee of the
Commission or its Operator determined to be in violation of
the Railroad’s rules, regulations, orders or instructions.
The Commission shall indemnify, defend and hold harmless the
Railroad, its corporate affiliates and its and their



respective officers, agents and employees from and against any
and all claims, liabilities and expenses resulting from such
exclusion. If such disciplinary action is appealed by an
employee of the Ccommission or its Operator to any tribunal
lawfully created to adjudicate such cases, and if the decision
of such board or tribunal sustains the employee’s position,
then such employee shall not thereafter be barred from service

on the Shared Use Facilities by reason of such occurrence.

Section 3.6. Emerdgency Operations. (a) If, by any
reason of mechanical failure or for any other cause, the
Trains or any locomotives, hi-rail vehicles, passenger cars OT
freight cars of the Commission or the Railroad or their
respective Operators become stalled or disabled on the Shared
Use Tracks and are unable to proceed, or fail to maintain the
speed required of Trains to meet normal schedules, or if in
emergencies crippled or otherwise defective equipment is set
out from any such Trains onto the Shared Use Tracks, then the
party whose Trains or jtems of equipment are involved in the
incident shall be responsible for furnishing motive power or
such other assistance as may be necessary to haul, help or
push such equipment or Trains, or to properly move the
disabled equipment. By mutual agreement of the parties or
upon receipt of reasonable notice from the other party that
the response of the party whose Trains or items of equipment
are involived in the incident has not been adequate relative to
the scheduled uses of the shared Use Tracks, such other party
may render such assistance as may reasonably be required in
light of such scheduled uses, and the party whose Trains or
items of equipment are involved in the incident shall
reimburse the other party, within thirty days after receipt of
the bill therefor, for the cost and expense of rendering any
such assistance. The costs and expense of services referenced
above in this paragraph (a), including without limitation loss
of, damage to or destruction of any property whatsoever and
injury to or death of any person or persons whonsoever
resulting therefrom, shall be paid by the party whose Trains
or items of equipment are involved in the incident.

(b) If it becomes necessary to make repairs to
crippled or defective Trains or related equipment of the
commission or the Railroad or their respective Operators in
order to move it from the Shared Use Tracks, such work shall
be the responsibility of the party whose Trains or items of
equipment are involved in the incident. By mutual agreement
of the parties or upon receipt of reasonable notice from the
other party that the efforts of the party whose Trains or
jitems of equipment are involved in the incident to make the
repairs are not adequate in light of the scheduled uses of the
Shared Use Tracks, such other party may take control of the
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repairs. If the repairs are performed by the other party,
then the party whose Trains or jtems of equipment are involved
in the incident shall reimburse the other party for the cost
thereof, within thirty days after receipt of the bill
therefor, at the then current AAR dollar rate for labor
charges found in the Office Manual of the AAR Interchange
Rules.

(c) Whenever the Commission’s or the Railroad’s
Trains on the Shared Use Tracks require rerailing, wrecking
service or wrecking train service, the party whose Train is
involved shall be responsible for performing such service.
Upon mutual agreement of the parties or upon receipt of
reasonable notice from the other party that the response whose
Train is involved in the incident is not adequate in light of
the scheduled uses of the Shared Use Tracks, the other party
may take control of such rerailing, wrecking service or
wrecking train service as may be required. Whichever party
has responsibility for maintenance and repair of the affected
Shared Use Tracks under the terms of Article V shall make such
repairs to and restoration of the Shared Use Tracks as may be
required. The cost and expense of sexrvices referenced above
‘in this paragraph (c), jncluding without limitation loss of,
damage to or destruction of any property whatsoever and injury
to or death of any person or persons whomsoever resulting
therefrom, shall be paid by the party whose Train is involved
in the incident. All equipment and salvage from the same
shall be promptly picked up by the party whose Train is
involved in the incident or such party’s Operator or delivered
to the party whose Train is involved in the incident or such
party’s Operator by the other party, and all costs and
expenses, including Customary Additives therefor, incurred by
the other party shall likewise be paid to the other party by
the party whose Train is involved in the incident. All costs
and expenses to be borne under this Section 3.6(c) by the
party whose Train is involved in the incident shall be paid
within thirty days after receipt of the bills therefor.

Section 3.7. Requlatory Approvals. Each of the
Commission and the Railroad shall obtain and maintain all such
regulatory approvals as may be required for the conduct of
their respective operations on the Shared Use Facilities.

Section 3.8. Claims Handling. Except as otherwise
provided in Article Seven, the Commission and the Railroad
shall have exclusive responsibility for the provision of
claims handling service in connection with any aspect of their
respective operations on the Shared Use Facilities, and in no

event shall either or its Operator assert any right to require



the other or any of the other’s affiliates to provide, or bear
any of the costs and expenses arising from, such operations.

Section 3.9. Railroad Police. The Commission and
the Railroad shall have exclusive responsibility for the
provision of the services of railroad police or law
enforcement personnel in connection with their respective
operations on the Shared Use Facilities, and in no event shall
either or its Operator assert any right to require the other
or any of the other’s affiliates to provide, or bear any of
the costs and expenses arising from, such services.

Section 3.10. Governmental Grants. The Commission
shall not apply for governmental grants pertaining, in whole
or in part, to this Agreement which, under The Urban Mass
Transportation Act, would result in the Railroad incurring
labor protection obligations unless the Commission has
obtained the Railroad’s prior written consent to any such
application, which consent shall not be unreasonably withheld.

. . _ = /‘-’/ﬁ‘
ARTICLE FOUR - Scheduling and Dispatching~” Ve g

Section 4.1. Scheduling. (a) Except as otherwise
provided in Section 4.1(c), the Commission shall determine the
schedule for its Commuter Trains on the Shared Use Facilities
during the Peak Commuter Periods; provided, that such
schedules shall be established in a manner that minimizes
conflicts with now existing intercity passenger Train
schedules and other future intercity passenger Train schedules
agreed to by the parties or which they are required to accept.
Except as otherwise provided in Sections 2.2(a), 2.2(c) and
4.1(c), freight Trains may use the Shared Use Facilities
during the Peak Commuter Periods only with the express consent
of the Commission.

(b) Except as otherwise provided in
Section 4.1(c), the Railroad shall determine the schedule of
freight and intercity passenger Trains at all times other than
the Peak Commuter Periods. Except as otherwise provided in
Section 4.1(c), the Commission shall determine, subject to the
Railroad’s approval, the schedule of Commuter Trains during
times other than the Peak Commuter Periods; provided, that,
except as otherwise provided in Section 4.1(c), the Railroad
may withhold its consent to a proposed Commission schedule if
the proposed schedule would, in the Railroad’s reasonable



judgment, interfere with the competitiveness of the Railrocad’s
freight operations. As used in this Section 4.1(b), a
proposed Commission schedule shall be deemed to interfere with
the competitiveness of the Railroad’s freight operations if
such use by the Commission would interfere with the Railroad’s
ability to provide service-competitive freight service,
including time sensitive service, to existing and future
customers and to increase its freight service to the extent
its market will permit.

(c) At such time as
the Ventura Line has been fully double main tracked (except
for Tunnels), the Commission and the Railroad jointly shall
determine the schedules for Trains on that Line at all times
of the day to accommodate the reasonable needs of freight
service, Commuter Service and intercity passenger service. If
the Commission and the Railroad fail to reach agreement on
such schedules, the schedules shall be determined by
arbitration pursuant to Article Eight.

Section 4.2. Dispatching. (a) Except as otherwise
provided in Section 4.2(e), the Railroad shall have exclusive
control over dispatching unless and until determined otherwise

by the mutual agreement of the Railroad and the Commission.

(b) Dispatching shall be consistent with the
schedules determined in accordance with Section 4.1; provided,
that the following priorities shall apply:

(i) As between Commuterx Trains and
intercity passenger Trains, Trains operating
on schedule or within tolerance shall be
accorded preference. Trains that have the
potential to arrive at their final terminal
on—time or within tolerance shall receive
preference over Trains that are unlikely to
arrive at their final terminal on-time or
within tolerance. For purposes of
dispatching, on-time shall mean within five
minutes of the scheduled arrival time, and
+olerance shall be as defined in the NRPC
Agreement, as amended from time to time.

(ii) Commuter Trains scheduled in
accordance with Section 4.1 and operating in
revenue service shall be accorded preference
over freight Trains.

(iii) Empty Commuter Trains shall
receive appropriate priority in order to be in
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position for their next scheduled revenue
assignments to be protected by the crew or
equipment.

(iv) Notwithstanding the priorities
established by (ii) and (iii) above, freight
Trains shall at no time be required to wait
for Commuter Trains for more than 15 minutes
(A) prior to crossing at Burbank Jct., -at—the
Commuter Rail Interlocker or at other
Crossovers within or contiguous to a double
main tracked portion of the Shared Use )
Facilities, (B) prior to entering Tunnels
within or contiguous to a double main tracked
portion of the Shared Use Facilities, (C) when
traveling to or from the existing General
Motors auto plant or any successor facility at
the same location, or (D) outside of the Peak
Commuter Periods.

(c) The Railroad shall provide employees of the
Commission or its Operator with reasonable access to
dispatching facilities to allow monitoring of the dispatching
of Trains on the Shared Use Facilities. Upon any assumption -
of the dispatching on the Share Use Facilities by the
Commission, the Commission thereafter shall provide employees
of the Railroad or its Operator with reasonable access to the
dispatching facilities to allow monitoring of the dispatching
of Trains on the Shared Use Facilities.

(d) The Railroad and the Commission shall
investigate jointly the possibility of moving dispatching
operations for the Shared Use Facilities to a Ccommission owned
central dispatching center in Los Angeles County and
transferring control of dispatching to the Commission.

(e) At any time after the third anniversary of
commencement oFf regularly scheduled Commuter SErvice by the
C6ﬁﬁT§§TBﬁ“Bﬁ‘Eﬁé“Sﬁared—Use—Faci}iti (1 ommission
shall have the right to assu 1spa

se Fac 6§ upon six @gg&hgi_pgior notice to the Railroad
if‘éfiﬁﬁﬂ??ﬁjETTﬁﬁrTfﬁﬁhss1on or its Operator has adequate
ﬁacilities—ané—personnei—tb“c§§§§§§:§§§nwdispatghing+,and
(ii) the Rai1roadﬁshﬁil”ﬁﬁﬁéfthgw;ightwtgwrequiraﬂthg,/
CQm@iggigg:fe~assumgjth¢f@iépatQhing~0£wthe_share - Use—
Facilities upon six months’ prig;Nnpticemtomth@ﬂcommigéiQQLJ
Dﬁfiﬁg‘the—six_months’“nétiée”periqqmgn@g;wgither clause (1)
ii)y—th commission &hall obtain, and shall_ be capable of

providing by the end of the applicable six months’ notice
périﬁaf‘édequate~facilities‘and”perSOnnel to conduct
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dispatching of the Shared Use Facilities, and the Railroad, at
no cost, expense OX liability to the commission, shall
negotiate appropriate labor agreements with its employees
relating to the termination of such activity by the Railroad.
In addition, if the Railroad sells, assigns or delegates its
dispatching duties to other than a Class 1 railroad, the
Commission shall have the option of assuming the dispatching
duties on the Shared Use Facilities. :

ARTICLE FIVE - Maintenance and Repair

Section 5.1. Maintenance Standards. Unless
otherwise agreed by the parties hereto, existing Shared Use
Tracks shall be maintained at such jevel as to allow continued
operation for existing”typeS“of”se””iéé”in’é&ingﬁEémbh the
date'of”éiééutibn“of'thiéfﬁﬁiﬁéﬁéﬁtggtftheﬁpgainfspeedswshown
inthe Western Region: Tifétable No. 4 and applicable General
orders that are effectl e—on—the—daté of the execution of this
Agreement and attached hereto as Schedule 5.1. Unless
otherwise agreed by the parties hereto, future Shared Use
Tracks shall be maintained at such level as to allow continued
operation at the same train speeds as those of the adjacent
Shared Use Tracks./ At the request and sole cost and expense
of the Commission, Shared Use Tracks shall be maintained to
standards in excess of those required by the two preceding
csentences. All other Shared Use Facilities shall be
maintained and repaired to keep them in a safe and reliable
condition and at least at the levels of utility, maintenance
and repair existing on the date of execution of this
Agreement. Repair and maintenance shall be done in a manner
that minimizes disruptions to operations of both the
commission and the Railroad; provided, that night maintenance
shall not normally be required.

Section 5.2. Maintenance Responsibilities. (a) The
Railroad shall have exclusive control over the maintenance and
repair of, and shall maintain and repair, the Shared Use
Facilities, except as provided in paragraphs (b) and (c) of
this Section 5.2. Notwithstanding the provisions of
paragraphs (b) and (c) of this Section 5.2, the Railroad shall
have exclusive control over the maintenance and repair of, and
shall maintain and repair, all Signal Systems wherever located
that are included in the Shared Use Facilities, except for any

of the Commission’s signal transmission cables.

(b) The Commission shall have exclusive control
over the maintenance and repair of, and shall maintain and

repair, the Shared Use Facilities owned by it and constructed



in the Corridor, including the Commission’s signal
transmission cables that are included in the Shared Use
Facilities. The Commission shall not have control over the
maintenance and répair of, nor shall it maintain and repair,
any part of the Signal System other than the Commission’s
signal transmission cables.

(c) Subject to the Railroad’s labor agreements,
the Commission shall have exclusive control over the
maintenance and repair of, and shall maintain and repair, any
future improvements owned by the commission to the Shared Use
Facilities located on property owned by the Railroad and any
Shared Use Facilities owned by the Railroad and located in the
Corridor, in each case including the Commission’s signal
transmission cables. The Commission shall not have control
over the maintenance and repair of, nor shall it maintain and
repair, any part of the Signal System other than the
Commission’s signal transmission cables.

(d) At any time after the third anniversary of
commencement of regularly scheduled Commuter Service by the
Commission on the Shared Use Facilities, (i)_the Commission

et T

shgll,havefthé”fight~to\g§§ume_Ell/mgin;gnanggggngﬂrepai;_g;
;hgﬁghg;gd;Use_Eacili;igg_ﬁpgﬁ;g;g,mgnths’ prior notice to the

Railroad if at such tin@LjQELEEEQQEEQJXL;m;irs_nperatgl;ggs
adequate facilities ana pgr§onnelﬂ;gﬁggndnct~suchmmaintenggce

_and repair; and (ii) the ‘Railroad-shall-has ight to_

reqﬁifé“thé“Cémﬁi§§i6ﬁ”tb assumgﬂgll_maintenangg_ggg_;epair)of
the*Sharede§g~£aciliti§§:§pggﬂ§ix;m9nthsiﬂprier~n9tice_to~thg
CaﬁﬁiSSEBﬁT“”Dﬁfiﬁg”fﬁé Six months’ notice periods under
eifher—clause (i) or (ii), the Commission shall obtain, and
shall be capable of providing by the end of the applicable six
months’ notice period, adequate facilities and personnel to
conduct maintenance and repair of the Shared Use Facilities,
and the Railroad, at no cost, expense oOr liability to the
Ccommission, shall negotiate appropriate labor agreements with
its employees relating to the termination of such activity by
the Railroad.

(e) All disputes as to the fulfillment of
either party’s maintenance and repair obligations as set forth
in this Section 5.2 shall be submitted to arbitration pursuant
to Article Eight, and the remedies of damages and specific
performance shall be available therein.

gsection 5.3. Cost and Expense. (a) The Railroad’s
Agreed Annual Share shall be $1,252,500 (subject to 62L343
adjustments specified in paragraphs (e), (f) and (g) of this
Section 5.3), which is the sum of two components: (i) the
ncar-Mile Component” in the amount of $976;950, subject to
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adjustments for inflation and car volume as such adjustments

are specified in paragraphs (e) and (g) of this Section 5.3,

and (ii) the ”Route-Mile Component” in the amount of $275 ) |3@8/3
subject to adjustments for inflation, partial termination of g
this Agreement and commencement of regularly scheduled

Commuter Service on less than all of both Lines as such

adjustments are specified in paragraphs (e) and (f) of this

Section 5.3. The Railroad’s Agreed Annual Share shall

constitute its total required contribution for the

maintenance, repair and enhancement of the Shared Use

Facilities, including without 1imitation capital projects

thereon and additions and betterments thereto, except for the
expenses described in the second sentence of paragraph (c) of

this Section 5.3. The maintenance, repair and enhancement -

expenses referred to in this paragraph (a) of Section 5.3

shall include both expensed and capitalized items, and

maintenance, repair and enhancement expenses and other items
credited against the Railroad’s Agreed Annual Share or billed

to the Commission for work performed on the Shared Use

Facilities by the Railroad also shall include Customary

additives and Materials Additives.: The Commission shall pay
direc;lyUto_thewRailroadmallwreasonaﬁlejcd§f§f§ﬁa~expénsesm,
’inéﬁire@‘bymthekRailroad“for.maintenance+wrepaii:§ﬁd“““”
enhancement of tggwsharedwUsewEacilitieswin_excggg*gg_ﬁhe

—RaiTroad’s” Agréed Annual Share. For example, if the

‘Railtoad’s Agreed Annual Share for a given year were

$1,252,500 and maintenance, repair and enhancement expenses,
including capital projects and additions and betterments

(excluding expenses described in the second sentence of

paragraph (c) of this Section 5.3), incurred by the Railroad

during that year, plus Customary additives and Materials

Additives, totalled $1,500,000, the commission’s aggregated

payments to the Railroad for that year would be $247,500. " The
Commission also shall pay directly all costs and expenses for
maintenance, repair and enhancement of the Shared Use

Facilities performed by it or its contractors. The Railroad x
_shall contribute the Railroad’s Agreed annual Share for the

Shared Use Facilities.on a monthly béSiSst“iongMas-this~-~
Agreement is in force. Thngail:oadMshall;send;thewammissionwm“’ 111
a monthly billing.statemént that sets forth the maintenance, \
repai¥ and enhancement expenses incurred by the Railroad

during the prior month and a cumulative total for such —

expenséS“inchrréd“dufihg*the”Yeé?”hp fo the end of such month.
The Commission’s obligation to make ’

‘payment to the Railroad
pursuant to this Section 5.3(a) shall be with respect to the
unpaid portion of the excess, if any, of such cumulative
amount over the Railroad’s Agreed Anqugl'Share.“”" '

() The Commission also shall pay to the
Raijilroad the amount of $70,000 (adjusted for inflation as



specified in paragraph (e) of this Section 5.3) annually to
reimburse the Railroad for the services and expenses of a Cost
Manager who shall maintain accurate and complete records of
the Railroad’s maintenance and repair expenditures on the
Shared Use Facilities. These payments shall be made in equal
monthly installments. The Commission’s obligations under this
Section 5.3(b) shall terminate on that date that it assumes
all maintenance and repair obligations for the Shared Use
Facility in accordance with the terms of Section 5.2(d).

(c) Except as provided in the next sentence and
in the last sentence of this paragraph (c), capital projects
and production programs on the Shared Use Facilities,
including without limitation additions and betterments to the
Shared Use Facilities, shall be paid for by the Commission.
The Commission shall not be required to pay, nor shall there
be a credit against the Railroad’s Agreed Annual Share, for
(i) any capital projects on the Shared Use Facilities
(including without limitation additions and betterments to the
Shared Use Facilities) initiated solely by the Railroad which
constitute improvements used solely for its freight service or
which are required by law solely due to the Railroad’s freight
service and that would have been initiated by the Railroad or
required by law even if the Commission were not operating at
all on the Line (e.g. an increase in tunnel or bridge
clearance to accommodate higher double-stacked freight cars),
or (ii) any other item the cost of which this Agreement

expressly provides for the Railroad to pay or share. The
Commission shall additionally compensate the Railroad for any
improvements requested and approved by the Commission. Until
such time as the Commission shall assume all maintenance and
repair obligations as provided in Section 5.2(d), the Railroad
shall not later than November 15 of each year deliver to the
Commission g,pxgpgggnggggginfor capital projects and
production programs, 1ncC ing operating and capital
maintenance, on the Shared Use Facilities for the next
siiGcesdinyg calendatr year, and during that calendaryear the
Railroad shall deliver fo the Commission such proposed
amendments and supplements to the budget as the Railroad may
deem necessary from time to time. Such budget and amendments
and supplements thereto shall be subject to the approval of
the Commission, which approval shall not be unreasonably
withheld. Any disputes as to whether amounts credited against
the Railroad’s Agreed Annual Share during a calendar year
included costs and expenses attributable to capital projects
or production programs not contained within the budget,
including amendments and supplements, approved by the
Commission for that calendar year shall be submitted to
arbitration in accordance with Article Eight, and such credits
shall be subject to disallowance if and to the extent that it




js determined through arbitration that the Commission
reasonably withheld its approval from the capital projects or
production program to which the credits are attributable.

(d) If the unreimbursed maintenance, repair and
enhancement expenses and the unreimbursed cost of other work
(for which the Railroad’s Agreed Annual Share constitutes its
total required contribution) performed by the Railroad during
the year on the Shared Use Facilities are less than the Agreed
Annual Share for that year, the commission shall receive a
credit in the amount of the shortfall to be credited against
its required payments to the Railroad under any provisions of
this Agreement either for the then current year or for future
years, unless the Commission and the Railroad agree as to how
the shortfall shall be spent. An amount equal to qny_q;gdip

whiggwhasﬁnotmbeen,gppligg~gggiﬁEt”reqnired~payménté;otwagxeed
spending prior to the end of the. second.yeaxr following the

YeafriﬁMWﬁiaﬁw§ﬁ§§;9£§QifLwés”ere§ted~sha1l*bewpaidnby.the (Q?“)
Railroad to the Commission. The earliest created credits

sH&11 be deemed to be the first credits applied or spent.

(e) The Railroad’s Agreed Annual Share and the
commission’s reimbursement to the Railroad for the services
and expenses of the Cost Manager shall be adjusted upward or
downward annually in accordance with the final “Materials
Prices, Wage Rates and Supplements Combined (excluding fuel)
Index” (the ”Index”) included in the final Annual Indexes for
Charge-oOut Prices and Wage Rates (1977=100) issued by the AAR
(the ”AAR Railroad Cost Indexes”). Adjustment of each of the
components of the Railroad’s Agreed Annual Share and the
Commission’s reimbursement to the Railroad for the services
and expenses of the Cost Manager shall be made by multiplying
each by the ratio of the Index figure for a particular
calendar year relative to the Index figure for calendar year
1990; provided, that such adjustments shall be made to the
nearest cent. By way of example, if ”A” is the Index figure
for calendar year 1990 and ”B” is the Index figure for
calendar year 1993, then the adjustments required by this
Section 5.3(e) would be determined as follows:

(1) $976,950 x B/A = The Car-Mile Component of the
Railroad’s Agreed Annual Share
as adjusted per Section 5.3(e)
for calendar year 1994.

(2) $275,550 x B/A

The Route-Mile Component
of the Railroad’s Agreed
Annual Share as adjusted
per Section 5.3(e) for
calendar year 1994.



(3) $70,000 x B/A = The annual reimbursement
for the Cost Manager in
calendar year 1994.

If the base for the Index shall be changed from the year 1977,
appropriate revision shall be made in the base (established as
herein provided) for the calendar year 1990. If the AAR or
any successor organization discontinues publication of the AAR
Railroad Cost Indexes, an appropriate substitute for
determining the percentage of increase or decrease shall be
negotiated by the parties hereto. In the absence of
agreement, the matter will be arbitrated in the manner
prescribed in Article Eight of this Agreement.

(f) The Route-Mile Component shall be adjusted
annually to reflect (i) any partial termination of this
Agreement pursuant to Article Nine and (ii) any portion of the
Lines upon which the commission has not commenced regularly
scheduled Commuter Service. Such adjusted Route-Mile
component shall be calculated by multiplying (i) $275,550, as
adjusted pursuant to paragraph (e) of this Section 5.3, by a
fraction (A) the numerator of which is the Original Total
Miles minus the aggregate number of route-miles on the Lines
as to which this Agreement has been terminated and the
aggregate number of route-miles on the Lines for which the
commission has not commenced regularly scheduled Commuter
Service (without duplication for any terminated route-miles
for which regularly scheduled commuter service was not
commenced), and (B) the denominator of which is the Original
Total Miles. For purposes of clause (A) of this
Section 5.3(f), “route-miles” shall mean miles on main Tracks
included in the Shared Use Tracks as of the date of this
Agreement (including an equated track mile allowance of 6.56
miles for the 7.9 mile long second main Track between MP 471.5
and MP 479.4). The term 7nOoriginal Total Miles” shall be 72.47
(oxr 73.87 if the option is exercised), which is the aggregate
number of miles of main Tracks included in the Shared Use
Tracks as of the date of this Agreement (including an equated
track mile allowance of 6.56 miles for the 7.9 mile long
second main Track between MP 471.5 and MP 479.4). For
example, if (i) the Index figure for 1990 was 100; (ii) the
Tndex figure for 1993 was 110; (iii) this Agreement has been
terminated as to an aggregate of 10 route-miles and (iv) the
Commission has not commenced regularly scheduled Commuter
Service on 5 route-miles, the Route-Mile Component would be:

$275,550 x (110/100) x ((72.47 - 10 - 5)/72.47, ox $240,367.66.



(g) The Car-Mile Component shall be adjusted
annually to reflect fnges~in the Railroad’s traffic on the
Shared Use Facilitigs (including the traffic of the Railroad
and its tenants and O nd intercity passenger traffic)
measured by aggregate car-miles. The Railroad’s aggregate
car-miles for all o es for the fourth quarter of 1990
shall be the ”Base Car-Ml n The car-miles adjustment shall
be applied to increase or decrease the original car-Mile
Component of $976,950 (adjusted for inflation as specified in
paragraph (e) of this Section 5.3) for the adjustment year
based on the ratio of the Railroad’s aggregate car-miles
during the fourth quarter of the adjustment year to the Base
car-Miles. For purposes of computing car-miles for the fourth
quarter of 1990, intercity passenger car-miles shall be
assumed to be three times such intercity passenger car-miles
for December 1990.

For purposes of this Section 5.3, a “car-mile”
shall mean one railroad car or locomotive traveling one route-
mile. Thus, a locomotive and nine railroad cars traveling
over 5 route-miles would result in an aggregate of 50 car-
miles. Aggregate car-miles for the fourth quarter of any year
subsequent to 1990 shall be calculated based only upon car-
miles traveled on those portions of the Lines (i) as to which
a partial termination of the Agreement has not occurred, and
(ii) where the Commission has commenced regularly scheduled
Commuter service. Within 45 days after the end of each
adjustment year, the Railroad shall deliver to the Commission
a certified statement of aggregate car-miles for the fourth
quarter of the adjustment year computed in accordance with the
provisions of this Section 5.3(9).

By way of illustrating the adjustment required
by this paragraph (g9), if (i) the Index figure for 1990 was
100; (ii) the Index figure for 1994 was 110; (ii) the Base
Car-Miles were 100,000 car-miles and (iii) the car-miles of
the Railroad in the fourth quarter of 1993 aggregated to
110,000 car-miles, then the Car-Mile Component for 1994 would
be:

$976,950 x (110/100) x (110,000/100,000), or $1,182,109.50

(h) The Railroad’s Agreed Annual Share for any year
cshall be the sum of the Car-Mile component, as adjusted for
that year pursuant to paragraphs (e) and (g) of this
Section 5.3, and the Route-Mile Component, as adjusted for
that year pursuant to paragraphs (e) and (f) of this
Section 5.3. Using the examples set forth in paragraphs (f)
and (g) of this Section 5.3, the Railroad’s Agreed Annual
Share for 1994 would be:
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$240,367.66 + $1,182,109.50, or $1,422,477.16.

(i) The Commission’s obligation to make
payments of the nature required by paragraphs (a) through (c)
of this Section 5.3 shall not apply as to any Line or portion
thereof until the Commission commences Commuter Service on
such Line or portion thereof, except the Commission shall be
required to pay for capital improvements required to be paid
for by the Commission under Sections 2.4, 2.5 and 2.6 and any
other improvements requested by the Commission.

(j) The Commission shall pay to the Railroad
for additional costs and expenses related to dispatching that
are incurred as a result of the Commission’s operations on the
Shared Use Facilities $165,000 per year, in equal monthly
installments, commencing in the year that the Commission
initiates regularly scheduled commuter Service along any
portion of the Lines. If the Commission shall assume
responsibility for dispatching on the Shared Use Facilities,
the Railroad shall pay to the Commission any additional costs
and expenses related to dispatching that are incurred as a
result of the Commission’s dispatching of Trains other than
those of the Commission.

(k) If the Commission shall assume all
maintenance and repair of the Shared Use Facilities as
provided in Section 5.2(d), the Railroad shall pay its Agreed
Annual Share directly to the Commission in equal monthly
installments.

ARTICLE SIX - Assignments and Tenants 27

Section 6.1. Commission. (a) Except as provided in
Section 3.3 and in paragraphs (c) and (d) of this Section 6.1,
neither the rights nor the obligations of the Commission underxr
this Agreement may be delegated or assigned to any other

person oOr entity without the prior written consent of the
Railroad.

: (b) The Commission shall not permit any other
person or entity to use the Shared Use Facilities (except the
Commission’s Operator designated in accordance: with
Section 3.3) and shall not admit any trackage tenants to the
Shared Use Facilities.

(c) Upon the purchase by or on behalf of the
Ventura County Transpoxrtation Ccommission (the ”VCTC”) pursuant



to the Purchase Agreement of so much of the Corridor as lies
within Ventura County, the Commission and the VCTC shall
execute an assignment and assumption which provides that

(i) the Commission shall assign all of its rights hereunder to
the VCTC with respect to the portions of the Shared Use
Facilities and the Corridor lying within Ventura County,

(ii) the VCTC shall assume all of the obligations of the
Commission hereunder with respect to the portions of the
Shared Use Facilities and the Corridor lying within Ventura
County; and (iii) the VCTC shall appoint the Commission as its
designee, with such powers and authority as are required to
exercise the rights and satisfy the obligations and duties
assigned to and assumed by the VCTC; provided, that the
Commission shall remain primarily obligated to the Railroad
for performance of and compliance with all of the obligation
and duties of the Commission set forth in this Agreement,
including without limitation the obligations of the Commission
set forth in Article Seven as they apply to incidents
occurring on or with respect to the Ventura Line; except that
the VCTC may provide any or all of the insurance coverage
required to be maintained by the Commission under Section 7.3.
In no event shall more than one Operator be designated to act
on behalf and for the account of both the commission and the
VCTC on both of the Lines. Any assignment and assumption
effected by or on behalf of the VCTC pursuant to

Section 6.1(d) shall be effected only in conjunction with an
assignment and assumption effected thereunder by the
commission to a single successor governmental agency.

(d) The Commission may assign all of its rights
hereunder (or at its option except from assignment of its
rights under Section 2.13) to, and all of the Commission’s
obligations and duties hereunder may be assumed by, a
financially and operationally capable joint powers
governmental agency. The Commission shall give the Railroad
at least 45 days’ prior written notice of any such assignment
and, at the Railroad’s request, the Commission shall provide
reasonable evidence that such proposed assignee is financially
and operationally capable. The enabling legislation and other
charter documents for the proposed joint powers governmental
agency shall provide it with powers and authority that are no
less extensive than those of the Commission with respect to
the obligations and duties of the Commission set forth in this
Agreement and are such powers and authority as are required to
jncur and satisfy the obligations and duties so assumed,
including without limitation the indemnification obligations
of the Commission set forth in Article Seven. Thereafter the
successor governmental agency, and not the Commission, shall
be primarily obligated to the Railroad hereunder for
performance of and compliance with all of the obligations and
duties of the Commission set forth in the Agreement.



Section 6.2. Railroad. (a) The Railroad may sell
all or any portion of its interest in the Shared Use
Facilities, and the Railroad may assign or otherwise delegate
any of its rights and duties hereunder in connection with a
sale of its interest in the applicable Line or otherwise,
without securing the consent of the Commission if such sale,
assignment or delegation is to a financially and operationally
capable party. The Railroad shall give the Commission at
least 45 days’ prior written notice of any such sale,
assignment or delegation and, at the Commission’s request, the
Railroad shall provide reasonable evidence that any purchaser,
assignee or delegee is financially and operationally capable.
Any sale, assignment or delegation other than to a financially
and operationally capable purchaser, assignee or delegee shall
require the written consent of the Commission. Any sale or
assignment of the Railroad’s rights in the Shared Use
Facilities shall be subject to the rights of the commission
under this Agreement. In connection with any sale by the
Railroad of its interest in all or any portion of the Shared
Use Facilities, the Railroad may retain the right to continue
to use the Shared Use Facilities.

(b) The Railroad may admit as additional trackage
tenants or Operators to use the Shared Use Facilities any
financially and operationally capable party without the
consent of the Commission. The Railroad shall give the
Commission at least 45 days’ prior written notice of any such
admission and, at the commission’s request, the Railroad shall
provide reasonable evidence that such party is financially and
operationally capable. Any admission other than to a
financially and operationally capable trackage tenant or
Ooperator shall require the written consent of the Commission.
Tf the Railroad admits any trackage tenant in addition to the
Railroad and Amtrak to use the Shared Use Facilities. and if
the Railroad’s trackage and related facilities on the affected
Line or portion thereof as they existed immediately prior to
the Effective Date for that Line or portion thereof would not
have had sufficient capacity to accommodate such new tenant
(assuming the Commission were not operating at all on the
affected Line), the commission shall receive the same
compensation from that tenant for the use of the Shared Use
Facilities as the Railroad is to receive; provided, that the
foregoing (i) shall apply only to compensation to be received
from a tenant for operations following the completion of full
double tracking (except Tunnels) and related facilities on the
affected Line, and (ii) shall not apply in the case of a new
tenant or Operator admitted in substitution for the operations
of the Railroad or Amtrak. '



ARTICLE SEVEN - Liability Agreement

Section 7.1. Assumption of Responsibility.
(a) Except as otherwise provided in Section 3.6(c), each of
the parties hereto shall assume, bear and pay all the
liabilities allocated to it as the responsible party under the
terms of this Article Seven. For purposes of this Article
Seven, the term ”liability” shall include all loss, damage,
cost, expense (including costs of investigation and attorney’s
fees and expenses at arbitration, trial or appeal and without
institution of arbitration or suit), liability, claims and
demands of whatever kind or nature arising out of an incident
- described in the applicable provision of this Article Seven.
Except as otherwise expressly provided in Sections 7.2(b),
7.2(d), 7.2(e) and 7.4, the responsibility for liabilities
undertaken by each party under this Article Seven is without
respect to fault, failure, negligence, misconduct, malfeasance
or misfeasance of any party or its employees, agents or
sexrvants.

(b) All costs and expenses incurred in
connection with the investigation, adjustment and defense of
any claim or suit shall be included as part of the liability
for which responsibility is assumed under the terms of this
Article Seven, including salaries or wages and associated
benefits of, and out-of-pocket expenses incurred by or with
respect to, employees of either party engaged directly in such
work and a reasonable amount of allocated salaries and wages
of employees providing support services to the employees sO
engaged directly in such work.

Section 7.2. Allocation of Responsibilities.
(a) Liability for personal injury (including bodily injury and
death) to, or property damage suffered by, an invitee of
either party shall be the responsibility of and borne and paid
solely by that partyfregardless of the cause of such loss or
the fault of either party or whose Train was involved, except
as specifically provided in paragraph (b) of this Section 7.2
and Section 7.4 below. For purposes of this paragraph, and
without limitation, consultants and contractors of a party and
any person who is on a Train operated by or for the account of
a party (other than an employee of a party engaged in
performing duties for that party) shall be deemed to be an
invitee of that party. All persons at or adjacent to a
passenger station or loading platform shall be deemed to be
invitees of the Commission (other than employees, contractors
and consultants, including employees of such contractor, of
the Railroad or of any tenant or Operator of the Railroad
engaged in performing duties for the Railroad or for any such
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tenant or Operator of the Railroad). Other than Amtrak, any
trackage tenant of either party shall be deemed to be bound by
the provisions of this Article VII; provided, that if it is
determined for any reason that such tenant is not so bound,
such tenant shall be deemed to be an invitee of that party.

. (b) After the Commission shall have incurred
aggregate liability in an amount equal to $25.0 million for
injury to or damage suffered by its invitees for incidents
occurring in any one calendar year, the Railroad shall bear a
share of that portion of the aggregate liability to the
Commission’s invitees for that year that is in excess of
$25.0 million in proportion to the Railroad’s relative degree
of fault, if any; provided, that the Railrocad shall not bear
liability to the commission’s invitees in an amount in excess
of $125.0 million for incidents occurring in such calendar
year. In computing the $25.0 million base amount payable by
the Commission prior to any participation by the Railroad,
there shall be excluded any liabilities incurred due to the
Excluded Conduct (defined below in Section 7.4(a)) of the
commission. After the Railroad shall have incurred aggregate
liability in an amount ecual to $25.0 million for injury to or
damage suffered by its invitees for incidents occurring in any
one calendar year, the commission shall bear a share of that
portion of the aggregate liability to the Railroad’s invitees
for that year that is in excess of $25.0 million in proportion
to the Commission’s relative degree of fault, if any;
provided, that the Commission shall not bear liability to the
Railroad’s invitees in an amount in excess of $125.0 million
for incidents occurring in such calendar year. In computing
the $25.0 million base amount payable by the Railroad prior to
any participation by the Commission, there shall be excluded
any liabilities jncurred due to the Excluded conduct of the
Railroad. Liability shall be deemed incurred on the date of
the incident giving rise to such liability regardless of the
date on which liability is paid or established. The
determination of the relative fault of the parties in any
proceeding establishing the liability shall be binding on the
parties.

(c) Liability for personal injury (including
bodily injury and death) to, or property damage suffered by,
persons other than invitees of either the Commission or the
Railroad and casualty losses to property owned by the
Ccommission and/or the Railroad shall be the responsibility of
and borne and paid by the parties as follows regardless of the
cause of such loss or the fault of either party except as
provided in paragraphs (d) and (e) of this Section 7.2 and
Section 7.4 below:



(i) Loss to equipment and other personal
property owned by the Commission shall be
the responsibility of the Commission and
borne by it.

(ii) Loss to equipment and other personal
property owned by and freight transported
by the Railroad shall be the responsibility
of the Railroad and borne by it.

(iii) Loss to the Shared Use Facilities and
property jointly owned by the Commission
and the Railroad shall be the
responsibility of and borne (A) totally by
the single party whose Train was involved
in the incident giving rise to the loss,
and (B) equally by the parties if no Train
was involved in the incident or Trains of
both parties were involved.

(iv) Liability for personal injury (including
bodily injury and death) to, or property
damage suffered by, any employee of either
party which occurs during the course of
employment or while traveling to or from
employment (an "employee”) shall be the
responsibility of and borne solely by the
party employing such employee.

(v) Liability for personal injury (including
bodily injury and death) to, or property
damage suffered by, any person who is not
an employee or invitee of either party
(including without limitation persons using
vehicular and pedestrian crossings and
trespassers) shall be the responsibility of
and borne (A) totally by the party whose
Train was involved in such loss if the
Train of only one party was involved, and
(B) equally by the parties if no Train was
involved in the incident. -

(d) Liability for personal injury (including
bodily injury and death) to, or property damage suffered by, a
person who is not an employee or invitee of either party shall
be the responsibility of and borne by both parties in
proportion to their relative degrees of fault if Trains of
both parties were involved in the incident giving rise to such
injury or damage.
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(e) Liability due to the release of hazardous
materials shall be the responsibility of and borne by the
party who transported the hazardous materials unless Trains of
both parties were involved, in which case the parties shall
bear the loss or liability in proportion to their relative
degrees of fault.

section 7.3. Insurance. (a) The commission and the
Railroad shall each maintain general liability insurance in
the amount of at least $100,000,000 per occurrence and shall
either include all of their respective Operators and tenants
(other than Amtrak) as jnsureds under their respective
policies or furnish evidence of separate insurance of the same
amount and type for each Operator or tenant (other than
Amtrak). Insurance shall be placed with a company or
companies authorized to conduct business in california. The
Commission and the Railroad (and an Operator or tenant if such
Operator or tenant demonstrates to the reasonable satisfaction
of the Commission and the Railroad sufficient financial
capacity) may self insure to a level not to exceed $10.0
million.

(b) The general l1iability insurance required by
Section 7.3(a) shall provide coverage for personal injury,
bodily injury, death and property damage with respect to all
operations of the Railroad, the Commission, Operators and
tenants, respectively. such insurance shall include blanket
contractual coverage, including coverage for written, oral and
implied contracts and specific coverage for the indemnity
provisions set forth in this Article Seven. Each policy of
general liability insurance obtained by the Commission and the
Railroad shall name the other as an additional insured with
respect to any liability to be borne by the party obtaining
such insurance pursuant to the provisions of this Article
Seven.

(c) For any claims arising out of activities,
products or operations resulting from or related to this
Agreement, the insurance obtained pursuant to Section 7.3(a)
shall be primary with respect to the obligation under this
Agreement of the party obtaining the insurance and with
respect to the interests of all parties added as additional
insureds. Any other insurance maintained by an additional
insured shall be excess of this coverage herein defined as

primary and shall not contribute with it.

(d) Unless otherwise agreed by the commission
and the Railroad, the insurance required by Section 7.3(a)
shall be maintained by each of the parties specified therein
for the full term of this Agreement and shall not be permitted



to expire or be cancelled or materially changed except upon 60
days’ notice to the other parties. Each insurance policy
required by Section 7.3(a) shall be endorsed to state that
coverage shall not be suspended, voided, cancelled by either
party, or reduced in coverage or limits except after sixty
(60) days’ prior written notice has been given to all
insureds.

(e) Each of the commission and the Railroad
shall cause its and/or its Operator’s and tenant’s (other than
Amtrak’s) insurers to provide the other with certificates of
insurance and endorsements evidencing the provisions specified
above in this Section 7.3 prior to commencenent of operations

on the Shared Use Facilities under this Agreement.

(f) A failure of any party to maintain the
insurance required by this Section 7.3 shall not relieve such
party of any of its 1iabilities or obligations under this
Agreement.

Section 7.4. Limitations on Indemnification.
(a) The provisions of this paragraph (a) shall apply
notwithstanding the provisions of Section 7.2 above.
nExcluded Conduct” shall mean (i) an entire failure of care or
the exercise of so slight a degree of care as to raise a
presumption that there was a conscious indifference to the
things and welfare of others, (ii) conduct constituting a
reckless or wanton disregard of the probable results of such
conduct, (iii) wilful misconduct, or (iv) conduct which would
permit the award of exemplary or punitive damages. Neither
party shall be indemnified for any loss or liability resulting
from its own Excluded Conduct, and in any such case such party
shall be responsible for and bear loss or liability in
proportion to its relative degree of fault .and such party
chall be responsible for and bear all exemplary or punitive
damages, if any, resulting from its Excluded conduct. If any
of the provisions of Section 7.2 would otherwise indemnify a
party against liability, loss or damage that would be
prohibited by or unenforceable under the laws of the State of
California (including a determination that indemnification
under the circumstances involved is against the public policy
of the state), the indemnity provided by such provision shall
be deemed to be limited to and operative only to the maximum
extent permitted by law. Without limitation, if it is
determined that any law or public policy of the State of
california prohibits the indemnification of a party for its
own sole negligence in any instance covered by the provisions
of Section 7.2, those provisions shall be deemed to exclude
indemnification for such party’s sole negligence but to permit
full indemnification, as specified in Section 7.2, if both
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parties were negligent. 1In the case of any liability, loss or
damage for which the provisions of this paragraph (a) would
prevent the indemnification of a party, such party shall be
responsible for and bear such liability, loss or damage.

(b) Notwithstanding Section 7.2 above, the
Railroad and the Commission shall bear liability in proportion
to their relative degrees of fault in connection with an
accident involving one of the Railroad’s Trains while using
(i) the Shared Use Tracks to follow the last scheduled peak
direction commuter train during a Peak Commuter Period as
provided in Section 2.2(a) (iii) or (ii) the Shared Use Tracks
during a Peak Commuter Period as provided in
Section 2.2(a) (vi), but in the case of either clause (i) or
clause (ii) above only if the Railroad’s use of the Shared Use
Tracks involved in the incident at those times would not have
been permitted but for the provisions of Section 2.2(a) (iii)
or (vi).

Section 7.5. Scope of Indemnification. In any case
where a party is required under the provisions of this Article
Seven to bear a loss or liability, it shall pay, satisfy and
discharge such liability and all judgments that may be
rendered by reason thereof and all costs, charges and expenses
incident thereto, and such party shall forever indemnify,
defend and hold harmless the other party and its
commissioners, directors, officers, agents, employees,
shareholders, parent corporation and affiliated companies or
governmental entities from, against and with respect to any
and all liabilities which arise out of or result from the
incident giving rise thereto. If a party asserts that the
other was guilty of Excluded Conduct and denies liability for
jndemnification of the other party based thereon, the party
asserting such Excluded Cconduct shall have the burden of proof
in establishing such conduct. It is the intent of the parties
that the indemnification provisions of this Article Seven
shall apply to both the passive negligence and the active
negligence of an indemnified party.

Section 7.6. Procedure. (a) If any claim or demand *
shall be asserted by any person against an indemnified party
under this Article Seven, the indemnified party shall, within
30 days after notice of such claim er—demand, cause written
notice thereof to be given to the indemnifying party, provided
that failure to notify the indemnifying party shall not
relieve the indemnifying party from any liability which it may
have to the indemnified party under this Article Seven, except
to the extent that the rights of the indemnifying party are in
fact prejudiced by such failure. If any such claim or demand
shall be brought against the indemnified party and it shall




have given notice thereof to the indemnifying party, the
indemnifying party shall have the right, at its own expense,
to control (including the selection of counsel reasonably
satisfactory to the indemnified party) or to participate in
the defense of, negotiate or settle, any such claim or demand,
and the parties hereto agree to cooperate fully with each
other in connection with any such defense, negotiation or
settlement. In any event, the indemnified party shall not

make any settlement of any claims which might give rise to
liability on the part of the indemnifying party under this
Article Seven without the prior written consent of the
indemnifying party, which consent shall not be unreasonably
withheld. If any claim or demand relates to a matter for
which the parties, under th