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Moderator: E. V. Martinez, Equal Opportunity Administrator, POCD
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9:00 - 9:15 Relationship between PDCD
and SCRTD, Prime Contractor,
Subcontractor
9:15 - 9:45 DBE/WBE Program and
Bidding Requirements
g:45 - 10:15 Bonding Program and
Technical Assistance
for Subcontractors
10:15 - 10:45 Contract Compliance
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THERE

A publication for minority and women-owned businesses

... with your help

FROM RTD TO YOU

We want our readers to have a good under-
standing of our procurement process. There-
fore, this issue will focus on buyer contacts,
purchasing of goods and services, and provide
an introduction to our QOffice of Contacts,
Purchasing and Materici (QCPM).

Equal Opportunity appreciates vour favor-
dble response to date and welcomes more
comments ijn the future. QOur aim js to con-
tinue to inform the minority business com-
munity.

TRUCKERS ON THE ROAD TO HELP
by Pat Jordan

The Southern California Rapid Transit District's
Eguatl Opportunity Department recently sponsored
a forum to share results from a survey conducted by
Cordoba Corporation on minority trucking firms.

Cordoba Corporation, a hispanic consulting firm
certified with the District in its Disadvantaged Busi-
ness Enterprise and Women’s Business Lnterprise
{(DBEL/WBE) program, was retained to meet with the
trucking companies and assess ways in which they can
realisticaily participate in METRO RAIL and other
SCRTD projects.

Held at Ramada Inn in Carson, the forum was the
result of the truckers’ expressed interest in the re-
sults. The study focused on the special problems of
the truckers’ industry, what opportunities are avail-
able at RTD for them, and how we can best assist
them.

After a weicome by Angeiica Chatham, SCRTD’s
DBE/WBE program manager, George Pla, President of
Cordoba, gave an overview of the results from input
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{I to r} George Pla, Nancy Kilmurray, Kenneth Cross and Doll Ligon,

ors to locate immediately the appropriate staffperson
when necessary.

Other items identified included encouraging broker
practices which are favorable to DBE/WBE truckers,
creating literature instructing them how to bid
successfully on contracts and certification assistance.
Mr. Pla acknowledged that there was 'a good re-
sponse from the survey and that it addressed ‘indivi-
dual’ questions.”

Nancy Kilmurray, Transportation Analyst for the
Public Utilities Commission, was on hand to refresh
the minority truckers on rules and regulations set by
PUC as they would apply to SCRTD's projects. Ms.
Kilmurray, who was known by all from her site visits
and PUC “baseball” cap, informed enthused trucking
representatives of a new measure which allows
existing highway contract permit holders to pick-up a
state-wide dump truck carrier permit by March 15 for
a fee of $50.00.

Senior Equal Opportunity Representative at
SCRTD, Kenneth Cross, gave a talk on “Doing

given by the partici-
pants.

Respondents feit the
RTD should identify a
primary contact for
DBE / WBE truckers.
This individual would
provide information
and referral services to
current and potentiai
RTD trucker sub-con-
tractors. Also, the
District making avail-
able a list identifying
Equal Opportunity eli-
gibility, and a contact
number would, in
effect, enable contract-

Truckers Ben Johnson {2nd from 1) and E. Whittington (hand raised), offer fesd-
b;::, while Angelica Chatham (2nd from r) and Evelyn Martinez (PDCD) look on.

Business with RTD,”
and afterwards opened
up a question and an-
swer period where good
feedback was received.
Cross stressed the value
of networking and of
keeping information
current as a key factor.
“We draw from our cer-
tified directory,” he
added. “We can't re-
commend an award to
the board otherwise.
This cuts down a [ot of
confusion.”
While Doll Ligon, for-
{Continued page 2)




EXECUTIVE NOTES

by John A. Dyer,
General Manager

We were very pleased to
receive the letters acknowledg-
ing our publication of the first
issue of “GETTING THERE.”
I wish to thank G. V. Diversi-
fied, Inc. and Delon Hampton
& Associates, among others,
for their encouraging remarks.
The individual notes and letters
are welcomed and appreciated.

Recently, individuals from
the SCRTD, along with vari-
ous private corporations and
public agencies, participated in
the Los Angeles Black Business
Association’s 11th Award Din-
ner. This dinner, chaired by
Mr. Ray Judson, President of the Ralph M. Parsons
Corporation, was the culmination of a year of in-
creased activity for the Black Business Association
and all of its members. The numerous public and
private supporters of this Association are indicators
of its long standing role as a promoter of increased
opportunity for minority businessmen and women
throughout the Los Angeles area. The theme of the
dinner, “Americans Working Together,” is one we
share at the District. The District will continue to
make every effort to increase the participation of dis-
advantaged and women owned firms in all District
contracting opportunities and to work with organi-
zations such as the Biack Business Association.

I wish to congratulate those who received various
awards from the Association during the dinner. This
includes Marvin Williams, SCRTD Assistant General
Manager for Equal Opportunity, who received the
President’s Award for outstanding contributions to
the black business community.

The organization of the minority and female busi-
ness community into industry associations is an im-
portant step in strengthening the minority business
community. These associations provide varying
degrees of support and information to the many
minority businesses in our community. They also
provide leadership to us all in the movement toward
greater participation by these firms in public and
private contracting opportunities,

We wish to salute the California Association of
Minority American Contractors, the National Asso-
ciation of Minority Contractors, the Urban Indian
Development Association, the ‘Latin Business Asso-
ciation, the Asian Business Association, the Women
Business Association, Women in Construction, and
other local/national minority and women professional
associations for the great job they are doing.

TRUCKERS (Continued from page 1)

mer SCRTD bus operator and now partner in Mother
& Sons Trucking lin Gardena, offered good remarks
on the prospects of ‘“dirt-hauling” contracts with
Metro Rail, she emphasized, "We are not only dirt-
hauters, but also steel and gravel haulers, plus demo-
lition contractors.”

All involved feit the forum was a good link in

developing ties between SCRTD and the minority
trucking industry,

HOLDEN: A MAN COMMITTED TO HELPING
by Pat Jordan

Former State Senator Nate Holden currently serves
on the Board of Directors for the Southern California
Rapid Transit District. Holden, who has been a
Director since july 1983, was appointed by County
Supervisor Kenneth Hahn. He is a choice selection,
having served as chairman of the Select Committee
on Rapid Transit for Southern California during his
term as Senator and has held an interest in transit
matters for many years.

Director Holden, who is known for his eloquence,
was an aerospace engineer for seventeen years and
Deputy to County Supervisor Hahn for four years
prior to being elected President of the California
Democratic Council. As a State Senator, he was
invalved in consumer-oriented fegislation and respon-
sible for seventy bilis being enacted into law.

I see myself as an
executive and administrator
of the whole District and
its policies (administrative
and business),” says Holden.
“I have a part in setting
salaries, hiring general mana-
gers, making final decisions
on major purchases and on
who develops and con-
structs capital projects.”

Since the Board is a legis-
fative body as well, he aiso
has a hand in adopting
ordinances affecting the
whole District and setting rates for fares. In addition,
he votes on and makes sure major policies are imple-
mented.

Being a Director at RTD takes a {ot of time and
effort. "Aimost like having a4 full time job,” stressed
Hoiden. But he manages to give his ali and function
just as capably as Assistant Chief Deputy to Kenneth
Hahn, doing everything from lobbying in Sacramento
and Washington D.C. to solving constituent problems.

Holden, a big supporter of the District’s Disad-
vantaged Business Enterprise and Women's Business
Enterprise (DBE/WBE) program, believes "it is essen-
tial and long overdue, because for too long minarities
have been shut out of their fair share.” He is glad the
Board is supportive as 2 whole, since minorities have
contributed to the Transit District by way of taxes
and monies, and certainiy they should get a lot of this
back, especially if they can do the wark (if they are
qualified individuals).

“Minority businesses can work themselves up to
the position where they are no longer classified as
such,” commented Holiden. ‘) visualize them ‘meit-
ing' right into the wholie process and the goal that is
established for them becoming an automatic. They
shouid be negotiating for the top item ... ‘Do it all,
just like any other business person.”

Looking at the Metro Rail Project, he remarks it is
a good vehicle, but not the only vehicle. “The District
spends a lot of money in this community, buying
everything from huses to paper goods . .. there is no

(Continued next page)




HOLDEN (Continued from previous page)

reason why we can’t spend it with minorities as well
as the business public at large. Minorities have given
a lot to the community. It is only right that they
shouid be given a chance to benefit through business
opportunities in that community "’

Holden monitors the Equal Opportunity Depart-
ment, in charge of administering the DBE/WBE pro-
gram. “They are doing what is needed,” he says,
“‘assisting companies with certification, staying in-
formed about procurement matters and doing all they
cah to ensure contract compliance.

PROFILES

JAYKIM ENGINEERS, INC.
by Pat Jordan

One of the first companies certified with the
Southern California Rapid Transit District minarity
business program, Jaykim Engineers, Inc., hails
an impressive background in consulting engineer-
ing, providing services to government agencies and
the private sector.

Formed in 1977 by Jay C. Kim, the company
was certified in 1982, Their first job for the District,
that same year, was as a prime contractor in con-
ducting construction surveying for the Chatsworth
Bus Maintenance Yard,

Mr. IKim, who generates 90% of his contracts
through government agencies, views SCRTD’s cer-
tification process 4s an “excellent system."” He com-
ments, ‘It is respected by the LACTC and commend-
ed by a lot of other transit agencies. It's good the
process is .strict, because it weeds out frauds. The
District doesn’t just have a program for 'window-
dressing,” but impiements it as wel! by using DBE's
and monitoring contract compliance. SCRTD has
the best minority business program | can think of.”

Hand in hand with certification is qualification,
Mr. Kim holds a M.S. in Civil Engineering, and
before founding JayKim Engineers, served as a
city engineer for the City of Compton, managing
federally-funded capital improvement projects,
acting City Engineer for the City of Ontario, and
also worked for private engineering firms. JayKim
Engineering has a CLASS A General Contractor’s
license and is an active member of the Associated
General Contractors of Southern California. They’ve
completed over 200 engineering projects, varying
in complexity, within the specified budget and
time frame. Along with two Engineering Excel-
lence Awards, they herald published articles in
technical journals. In addition to enginecring, the
company offers expertise in structural waorks, sur-
veying and construction management.

As a participant in the preliminary Metro Rail

alignment study, JayKim was contracted to deter-

mine the best route for the rail system, provide
alternate routes and investigate tunneling methods.

Currently, they are subconsultants for the Metro
Rail  Transit Consultants (MRTC), doing utility
and right-of-way research in addition to offering
support engineering services. Kim is quick to point

Jay Kim, Prasident of JayKim Engineers, and Carmen Suarez, his
Director of Business Development. {Photo—Roger F. Rose}

out ... "Although Metro Rail has been a good source
of opportunity for them, it is not the only business
RTD has to offer.” There’s business to be found

in upgrading lbus maintenance facilities and supplies.”
He believes in being there to get the business and
goes after it. One system that works for Kim is the
employing of a full-time Director of Business De-
velopment whose duties include contacting agencies
to generate business and acting as laison with the
community and public officials.

SELLING TORTD (Questions and Answers)

Q. How does the District buy Goods and Services?
A. RTD buys goods and services through either in-
formal or formal solicitation.
Q. What is Informal Solicitation?
A. Informal solicitation is 2 method of purchasing
goods and services where:
o No formal public notice isrequired;
o Quotations may be written or oral.

Q. When is the Informal Solicitation method used?

A. When purchasing goods of $25,000 or less:

o When goods can be obtained from only one
source;

o For purchases of an emergency nature;

o For the procurement of goods for test or ex-
perimentdal purposes;

o For procurement of services {e.g., utilities and
certain professional and consulting services).

Q. Whatis Formal! Solicitation?

A. Formal solicitation is when SCRTD invites pub-
lic bids {IFB's) or proposals (RFP's) to provide
specified goods or services:

o Purchasing goods or services over $25,000;
o When the procurement involves complex re-
guirements and specifications.

Q. When is the "Invitation for Bid"” (IFB) used?

A. The IFB is used:

0 When work scope and requirements are well
defined;
o usually for construction projects.
When is the "Request for Proposal” {RFP)
method used?
RFEP's are solicited:
o When no concise statement of work exists;
0 When complex scope of work or requirements
are involved;
o Usually for procurement services.
Q. How are formal bids and proposals solicited?
A. RTD publishes a Notice Inviting Bids or Propo-

sals in newspapers of general circulation (L. A.
Times and L. A. Herald Examiner, interchange-
(Continued on page 6)



PROCUREMENT INFO

' MATERIALS, SUPPLIES AND EQUIPMENT

Firms who wish to be considered for yearly orders covering the following products and services for Fiscal YeaF 1986
should contact Richard Bachman at (213) 972-6162 no later than March 29, 1985

Air Compressors
Air Conditioning

and Refrigeration
Asphalt and Paving
Automoblles
Backflow Valves
Bearing Seals and Gears
Blocks, Heads and Crankshafts
Calibration
Carpets
Chain Coupling Pulleys
Chrome Plating
Concrete
Crankshafts and Camshafts
Cylinder Biocks
Cylinder Heads

Drafting

Electric Motors
Electrical

Electronics

Film

Flex Hose, Gears and Belts
Forklifts

Fuel Nozzles and Holsts
Generators and Starters
GMC Truck Parts
Grease Meter Guns
Hydraulic Jacks

Keys and Locks

Laser Printers (IBM)
Photos

Pionjar Equipment

Plumbing
Plunger/Busing Exchange
and Fuel Pumps

Printing

Radiators

Saws and Bits

Springs

Stationery

Steamers and Washers
Time Clocks

Tools {smali)

Tow Trucks

Trophies

Washer Pumps (high pressure)
Welding Equipment
Word Processors

UPCOMING CONSTRUCTION CONTRACTS (Scheduled to be Advertised between February 15 and May 15, 1986

(Please note that these dates arc tentative — Please check your newspaper for actual advertising dates)
CONSTRUCTION CONTACT PERSON — Shaker Sawires, (213) 972-659)

PROJECT

Central Maint. Facility — Main Pkg.
Ticket Office — Hollywood
Ticket Office Downtown

Div. 5 — Pkg. Structure/Screen

POSSIBLE SUBCONTRACTING
OPPORTUNITIES

SCHEDULED
ADVERTISING DATES

All buildings and Site Trades
Specialty and Cabinet
Specialty and Cabinet
Specialty and Masonry

February 28, 1985
March 22, 1985
March 22, 1985
March 28, 1985

Div. 6 — Roll-up Doors Specialty April 3, 1985
Div. 9 — Roll-up Doors Specialty April 3, 1985
Div. 6 — Outdoor Painting Sandblasting April 22, 1985
Div, 9 — Re-Roofing Specialty Aprit 30, 1985

PROFESSIONAL SERVICES
SERVICES

CONTACT PERSON

SERVICES

CONTACT PERSON

Consulting Services for Review and

Evaluation of the Bus Operator

Training Program . . . . . Cathleen Johnson, 972-3694
Development and Production of a

Customer Relations Audio Visual

Slide Tape Program ... Cathleen Johnson, 972-3694
Legal Assistance in Condemnation Actions

and Relocation Matters Incidental to the

Metro Rail Project . . .. Cathieen Johnson, 972-3694
Pesti€ominall T S oo Robert Sechler, 972.3525
Construction Management Oversight

(Audit) ... ... ... ... .... Don Heida, 972-6147

To Conduct District Audit

(Financial) .. ...... ... Robert Sechier, 972-3525

Graphic Design Services
for the Production of a
District System Map
Records Retention
System . ... ......

Diane Montini, 972-3695

Diape Montini, 972-3695

Consulting Services for
Inspection and
Valuation of Buses
All Risk Property
Pesiirtzince ST Robert Sechler, 972-3525
Clinical Laboratory to Analyze Bicod
and Urine Specimen . ... . Robert Sechler, 972-3525
Telecommunlcations Consulting

. Robert Sechler, 972-3525

Services A Robert Sechier, 972-3525
A Preferred Provider

Organization . ... ..... .. Robert Sechler, 972-3525
To Conduct Utilization Review

of Medical Benefits ... ... Robert Sechler, 972-3525

Development of Interactive Video

Training Program for Stock

Shop Clerks .. ... ... .. Cathieen Johnson, 972-3694
To Design and Test a Behavorial Modification
Accident Prevention Program for

RTD Bus Operators ... Cathleen Johnson, 972-3594
Manpower Planning for

LACTC Light Rail .. ....... Rick Carron, 972-3527

4
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SCRTD BUYS MATERIALS, SUPPLIES AND EQUIPMENT WHICH ARE TOO NUMEROUS TO LIST HERE.
FOLLOWING IS A LIST OF RTD BUYERS, COMMODITIES AND TELEPHONE NUMBERS. READERS ARE
ENCCURAGED TO CALL THE CONTACT PERSON LISTED OR THE DBE/WBE OFFICE (213)972-6079,

FOR MORE INFORMATION.

BUYER'S INFORMATION

BUYER
John King

Julie Ellis

Carol Sachs

Art Monarrez

Al Mitchell
Jan Miller
Joe Grabowski

Suzanne Berger

COMMODITIES

Steel, glass, hyradulic equipment
Construction, supplies, equipment

Hardware, tools, tires

Furniture, office supplies
MRO, janitorial supplies

Telecommunication, word processors,

personal computers, lubricants, printing

Paper products, electrical
Automotive
Automotive

Automotive

CONTACT NUMBER

972-6253

972-6152
972-6747

972-6659

237-2104
972-6220
972-6153
237-2105



SELLING TO RTD (Questions and Answers)
Continued from page 3)

ably); trade publications {e.g., Dodge Green
Sheet); and when DBE/WBE goals are a require-
ment, in minority-focused media (Rafu Shimpo,
IlLa Opinion, L. A. Sentinel).

Q. if a business is interested in bidding as a subcon-
tractor, how can they find out who intends to
lbid as a prime?

A. The Purchasing Department maintains lists of
firms who have requested the bid or proposal
specifications. These lists identify those firms
who intend to bid/propose as a prime contractor
vs. those who intend to bid/propose as a sub-
contractor. For information about firms who
are on these lists, readers may call the following
numbers in the Purchasing Department:

TYPE OF SOLICITATION TEL.NO.
Request for Proposals for Services 972-6147
Bid Solicitation for Construction 972-3695
Bid Solicitation for Material,

Supplies and Equipment 972-6160

Q. Are there any other basic differences between
RFP and the IFB solicitation method?

A. Yes:

o An overriding criteria for awarding of a con-
tract in the IFB method is low price;

o In the RFP process, price is onc of several
factors considered in selecting a contractor/
consultant. Other factors considered may in-
clude: qualifications of the proposer and its
key staff to be assigned to the project; under-
standing of the work involved; project plan;
ability to meet deadlines; resources available
to perform the work; previous comparable
jobs completed and completeness of pro-
poser's response to RFP requirements.

How important are the DBE/WBE requirements?

RTD will not award a contract to a firm bidding

or proposing on a job that has DBEL/WBE goals if:

o The bidder/proposer has not met the goal;and

o The bidder/proposer cannot present clear and
convincing evidence that it made good faith
efforts to meet the goals.

2242

TECHNICAL ASSISTANCE
TIPS ON BIDDING

Perhaps thc most anxiety-producing aspect of operat-
ing a business is bidding and job pricing. So, an
owner or manager of a business would do well to pre-
pare for that challenge. The following is a list of
hints and suggestions which will facifitate bid prepara-
tion for contracts with the SCRTD. Review it care-
fully and adapt that which is useful for your own
method of preparing bids.

TIPS

1. Read carefully all printed information supplied
with “Invitation for Bid" (1FB)

2. Don't be afraid to bid or initiate contact with the
Office of Contracts, Procurement & Materiel
(OCPM) personnel to seek assistance.

3. Any qguestion is legitimate; don't be afraid to ask!

4. Make certain all figures and information in a bid
are accurate and on the correct forms. A bidder
will be expected to live with any mistakes.

5.1f a bid bond or performance bond is required,
seek the assistance of a financial advisor in the
preparation of financial statements. These are
likely to be requested by an insurance company.
Consider aiternatives if a bond is not available.
Another well-known reputable firm may agree
to guarantec your work. Other options may c¢xist.
Don't give up!

6. Bid only if you are capable of fuifilling the terms
ofthe bid in a time!y, compectent manner.

7.HAVE YOUR BID IN ON TIME.

8.SIGN YOUR BID.

9. If you are given the opportunity to make a presen-
tation, BE PREPARLED. It may be your only
opportunity to influence the decision.

10. FOLLOW-UP. IIf you don't get the award, find
out what the winning bid was and compare it
with your bid. With each experience a company
will be better able to assess what it takes to bid
successfully,

Southern California Rapid Transit District
BOARD OF OIRECTORS

NIKOLAS PATSADURAS, President
GOROANA SWANSON, Vice President
JOHN F. DAY

NORMAN H. EMERSON

CARMEN A. ESTRADA

JAN HALL

MARVIN L. HOLEN

NATE HOLOEN

LEONARO PANISH

JAY B. PRICE

CHARLES H, STORING

JOHN A. DYER, General Manager

MARVIN O, WILLIAMS, Assistant General Manager,
[Equal Opportunity

ANGELICA CHATHAM, Manager, Minority and
Women Business Program

KIRK RASCOE, Manager, Contract Compliance

HGETTING THERE"” is published by the Southern California Rapid
Transit Oistrict., Equal Opportunity Oepartment, 425 South Main
Street, Los Angeles, CA 90013, to inform minority and women busi-
nesses about our program and upcoming contract opportunities.

PAT JORDAN - Editor

NOTICE
A conference to discuss the Central Maintenance
Facility General Building Contract (estd. $28 miilion
doliars) and DBE/WBE certification will be held on
March 23, 1985, at L.A. City Hall Public Works
Room, 3rd floor, from 9:00 a.m. to 12 noon. For
more information, call (213) 972-3223.
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SCRTD CO-SPONSORS INFO 'LUNCHEON

Southern California Rapid Transit District,
the State Department of Transportation and
the Century Freeway Affirmative Action
Committee, Inc. recently sponsored a busi-
ness luncheon.

The luncheon, atthe Design Center Board-
room Restaurant., focused on opportunities
for entrepreneurs to fully participate in the
transportation industry. SCRTD plans to
coordinate similar outreach efforts in the
future.

Stella M. Ornelas and Heinz Heckeroth, Both of CALTRANS, listen
to inquiries from luncheon attendees. Photo - P. Jordan

Offlclals at Luncheon, left 1o right, Top Stella M. Ornalas CALTHANS,
Doc Maloney, CALTRANS, Roger Williams, Airspace, Helen Ortiz,
Environmental Planning and Angelica Chatham, SCRTD. Bottom:
Heinz Heckeroth, CALTRANS, Gaddi Vasquez, Governors. Office and
Staajabu Heshimu of CFFAC. Photo - P, Jordan

C. Michael Ofenstein of Delon Hampton & Associetes muses his favorite
publication, while Administrative Assistant Nancee Gregori looks on.

Photo - P. Jordan

DISTRICT SETTING GOALS

The Districtis in the process of establishing its
annual Disadvantaged and Women's Business
Enterprise (DBE/WBE) participation goals for
fiscalyear 1986. Atthe same time that these goals
are submitted to the U.S. Department of Trans-
portation {approximately August 1st}), public-
notices announcing the proposed goals and a
description of how these were developed will be

%

placed inlocal major and minority-focused news-
papers. The public will be invited to review and
comment on these goals. ’

DBE/WBE goals set for fiscal year 1985 were
16%./5%. Todate, the DBE goalis being exceeded
and there is a slight shortfall in the WBE goal
attainment.

69 Southern California Rapid Transit District
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SCHIMPELER-CORRODINO - LIVING PROOF

Schimpeler-Corrodino Associates is living proof that
prime contractors and DBE/WRBE subcontractors can
have a mutually beneficial working relationship.

Since their first contract with Southern California
Rapid Transit District in early 1982 (Pomona Valley
Transit INeeds Study). the urban and transportation
planning firm has utilized DBE /WBE subconsultants.
"0On that contract we found an execellent match in
Gene Grigsby'scompany, The Planning Group (profiled
inissue 1 of "Getting There”). He is an urban planner
who is highly credentialled. A person we would have
used whether goals were set or not.” These comments
were made by Charles Schimpeler. co-owner of Louis-
ville, Kentuky based Schimpeler-Corrodino
Associates, who believes in finding senior level tasks
for DBE/WBEs./For the Pomona Valley contract, the
Planning Group was responsible for conducting a
survey on attitudes and transitimprovements. Another
sub-consultantused onthat contract was WBE Myra L.
Frank and Associates - a top-notch public involvement
and environmental planning firm. Frank's firm Is
nationally known and Schimpeler, who was familiar
with her work wanted her for the job. Schimpeler also
noted the transit industry s like a “small fraternity” and
most of the skills needed are right here.

Manue! Padron, who has an extensive background in
transit planning and headed Atlanta's MARTA transit
planning, has worked on SCRTD projects for
Schimpeier-Corrodino, too. Notes Schimpeler, "He
can do it all.” With economic planning and benefit
assessment two of his strongest areas.

Schimpsler-Corradino group from left to right: Peter Stopher, Dr,
Charles Schimpleler, Alva Acosta, Myra Frank and George Pla,

The list goes on and on. Top DBE/WBE sub-
consultants performing top-level jobs. According to
Schimpeler, they all would have been selected
because of their qualifications. Since having a working
relationship with minority enterpreneurs he says. he
has “truly gained” respect and considers it not only
“workable” but advantageous. “lt saves ws a lot of
money not having to go out and draw from another city.
Plus advantageous for |DBE/WBEs.! I've seen where
they've had the opportunity to expand their staff
capabilities and therefore be more competitive in their
future endeavors.”

When asked were there any pitfalls, Schimpeler
commented he has had a couple of rotten sub-
consultants but none were minorities. Also, he added,
distributing hours can sometimes be a problem. Occa-
sionally a sub-consultant will complain of not enough
hours assigned to work but that's not a problem
isolated to dealing with! DBE /\WBEs.

Vice President for Schimpeler-Corrodino, Steve
Beard, sees size one consideration when viewing
improvement in writing DBE/WBE goals on SCRTD
and other agency contracts. "If you have a $5.000
contract and you have to meet goals for both DBE and
WRBEs. it's not cost effective for any involved.”

Meeting contract compliance reguiations has never
been a problem for Schimpeler. who is always project
manager for their large jobs. At present, he is project
manager on the general planning consultant contract
for the Light Rail Project. "We just do what s required,
get our reports in on time and all runs smoothly.”

PATSAORAS - - A MAN
OF VISION

Nikolas Patsaouras has
vision . . wvision for

| Southern California Rapid Transit . for Metro Rail and

vision for the District’'s Disadvantaged Business and
Women's Business Enterprise (DBE/WBE) program.

Patsaouras. a 20 year California resident, appointed
10 the board by Los Angeles County Supervisor Mike
Antonovich in February of 1981, views himself as an
integral part of this vision. As president of the SCRTD
board since March, 1984, he has to be a quick deci-
sion maker, have ability to delegate, keep members
challenged and as spokesperson his interpretation of
matters 1s most essential. He sees his involvement with
the community in civic and political affairs as giving
him “instant credibility” to act as “guardian of their
rights.” In yet another role, he has to have the interest
and good of the District employees at heart. Patsaou-
ras demonstrated this in reaching, for the first time in
15 years (since 1969}, contract agreements without a
strike.



PATSAORAS (con't}

“I'm very pleased with
employment practices here.
We've made tremendous pro-
gress but we are still lacking
representation on upper man-
agementlevel asfar as Hispan-
ics and women are concerned ”
Patsaouras is working hard
with fellow board member
Carmen A. Estrada to combat
this problem. “I'm proud as one
member of the board that
' SCRTD isthe leader in minority

business programs as com-
pared to any ohter public agency n the state. We've
always met our goal of 18% and more often surpassed
this goal by making it closer to 25%.” He adds, "The
DBE/WBE program is necessary and warranted
because individuals have been deprived of opportuni-
ties because of color, sex and ethnic ornigin They
should be given equal footing with all of us.” As an
immigrant from Greece, Patsaouras has feltthe impact
of prejudice, himseitf. Prouc of his heritage, he is happy

to have had Athens. Greece proclaimed a sister city of
Los Angeles through Los Angeles Mayor Tom Bradley.

Patsaouras’vision for the future iscomprised of see-
ing Metro Rail become areality. continuing to improve
employee/management relations, working to put
women and Hispanics in upper management positions
and making sure the District continues its "open dis-
cussion policy” with minority and women owned busi-
nesses thus benefiting from their knowledge and
expertise and allowing them to benefit from District
opportunities.

The SCRTD board president comes to the District
with animpressive background. An electrical engineer
by profession. he is owner/president of Nikolas
Patsaouras & Associates. Inc. consulting electrical
engineering firm. He is also Chairman of the Board for
Marathon Bank, in West Los Angeles, which he co-
founded. Patsaouras became involved with transiton a
national |evel when he was appointed to serve on the
rapid transit-construction-engineering subcommittee
for the American Public Transit Association (APTA),
which represents 700 transit agencies nationwide. As
far as remaining president for another term, he's not
sure. But he is sure of continuing to work for transit
improvements in years t0 come

PROCUREMENT INFO

FOLLOWING ARE SOME UPCOMING CONTRACTING OPPORTUNITIES IN CONSTRUCTION. MATERIALS AND PROFESSIONAL SERVICES:
CONSTRUCTION CONTACT PERSON - MATERIALS. SUPPLIES
SHAKER SAWIRES (213} 972-6591 ANO EQUIPMENT 'PROFESSIONAL SERVICES
SCHEDULED These are “‘z’““" out SERVICES CONTACT PERSON
ADVERTISE- in the next 2 months = — e =
'PROJECT MENT DATE .
— —_—— Richard B &
(TR TN RIS RS 00 IF8 Supply of Diesal Fuel Bal Sechler
Central Maintenance Facifity B8/8S ITEM — Training Vans 972-3525
: 374 Ton Service Vans
Ten:nlzirr:jpr';lum:n’l‘;;ltn’r‘:lunns 3/86 {Cargo) Delivery Services Diane Montini
on the 2nd floor of s Bldg. 26 Ton Cab and Chassis 972-3695
Division § - Screen Wall Construction  B/8S Three Axle Tractos with
Rear Winch Dats Processing & Packaging Diane Montini
Divison 1 Construction of Bus 9/85 36 Faat Dump Trailer Fulfillment Services to Cantrol the
Mairtenance Facility Aerisl Litt Truck Cab issuance of Student identification
e, ! L and Chassis Cards
Division 2 - Siylight replacement 8/85 Usility Truck Body with
Division 7 - Pits Ventilation 7/8% Aerial Sale of Advertising Space on Diane Montini
One Ton Cab and Chassis District Bus Transters
Qivision 7 - Dynomometer Bldg. 12/85 {FMm}
— — One Tore Utility Badies Praduction of Printing Plat Diane Mantini
vision B - Service Pits Light 7/85 (FM) ey L LT AELC lane Montin
Division 3 - Trans. Bldg. Expansion 7/85 3/4 :ick-élp T'E“: 5 Accident Investigation & Re-canst Cathleen Jahnsan
ne Ton Crew Cah an o e
Division § - Dynamometer Bldg. /86 - Sves. fu.r Slru.t lnveslrgau'onl. 972-3694
Ore Ton Utility Bod Mechanicel Fsilures and Fire
El Monte Parking Structure 5/B6 (PI:nte::} AL SRy Investigations
Division 15 Tire Shap Expansion 10/85 ;?:“cn::i:hpi;ff::t;:: Pracurement of Telephone Dan Heida
Divislan 15 Service Pits Lights 9/85 Drying Unit Bl el AE VAR VGEC ompinan . 2R
Supply Paper Stock far Metra Rail
HA Bldg. 9/B5 Printing
Various Laops & Lsyover Facility 4/86




NAME AND FACES

CONTRACT COMPLIANCE

With every contract awarded by the District that has
DBE/WBE set goals. it becomes necessary to manitor
contract compliance. According to Kirk C. Rascoe,
Manager Contract Compliance, Equal Opportunity,
this is @ monumental task but a needed function to
ensure all federal and state laws are enforced and
minority business participation goais are being met.

'Contract Compliance s responsible for maintaining
areview and monitor system to ensure all contractors,
subcontractors. consultants. vendors. suppliers and
District departments comply with DBE/WBE utiliza-
tion requirements and other contract specifications.

This is primarily done through a report system. Con-
tractors are required to submit a progress report at set
intervals. which includes: name of each DBE/WBE
contractor: general work assignment of each
DBE/WBE subcontractor; the specific portion of work
executed by each DBE/WBE subcontractor during the
reporting period; the dollars committed to each
DBE/WBE subcontractor during the reporting period:
the dollars committed to each DBE/WBE subcontrac-
tor; the dollars paid to date for each DBE/WBE sub-
contractor; affirmative action plans and the dollars
paid 1o date as a percentage of the total commitment.

Usually, after a contract 1s awarded., contract com-
pliance representatives meet with the department
head where the contract originated {user department)
to discuss the needs of the contract. A letter is then
forwarded to the contractor detailing the goals estab-
lishea and outhning the report procedure and sche-
dule.

Report forms for contruction projects musi be sub-
mitted in on a requirea schedule and are checked for
such items as prevailing wage. fringe benefits and

Sr. Contract Compliance Dfficer Alvin Rivera holds dtscnss:%n with Jerry

Borsco and Emily Matias . Photo - Roger F. Rose

apprentice scales. Jerry Borsco. Equal Opportumty
Hepresentative for Contract Compliance, stressed the
importance of getting report forms in on time. i not,
penalties can be imposed. Borsco also said the con-
tractors are monitored by site visits whefe contract
compliance representatives check work, cancelled
payroll checks, overtime pay, and conduct interviews.
He believes most contractors are coopergtive with
these procedures because it is written in the contract
and necessary. Hisexperience isthatthey readily make
records available and make time for appointments
"because they have alot moratolosethamhg District.”

When a contractor 1s not complying. contract com-
pliance representatives sit down and try to reason ang
explamn ... if still no compliance, they compile evi-
dence and meet with theTthreat of .gction. Rascoe
affurmsthe District’'s position IﬂthatthEIFO\BJeCtlveISTO

“see that they comply ... every effort is made before
any threat of sanction.”

-
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The Southern California Rapid Transit District
Los Angeles Metro Rail Project

GENERAL PROJECT INFORMATION

The Southern California Rapid Transit District (SCRTD), in cooperation with
Federal, State, and local agencies, has planned and designed the Los Angeles
Metro Rail Project over the past several years. Currently, the SCRTD is
preparing for the construction phase of the Metro Rail Project implementa-
tion program to build the tunnels, stations, and associated facilities of
the proposed subway system. The overall goal is to successfully complete
the Project within cost and schedule parameters, in accordance with approved
plans and specifications and with an absolute minimum of claims and safety
violations. '

The Southern California region generally consists of the six counties in the
Southern California Association of Governments (SCAG) -- Los Angeles,
Orange, Riverside, San Bernardino, Ventura, and Imperial which covers over
38,500 square miles. Most of the region's population lives in less than
one-tenth of the land area, in the Los Angeles Basin, between the San
Gabriel Mountains and the Pacific Ocean. The Basin is divided in an
east-west direction by the Santa Monica Mountains, which separate the San
Fernando Valley from the rest of Los Angeles. Only a few mountain passes,
like the Cahuenga Pass, connect the two parts of the City.

Project Description

The project is the design and construction of the initial segment, or
Starter Line, of the ultimate rapid transit network for the Los Angeles
urbanized area. The initial segment is a conventional heavy rail system
18.6 miles in length with 18 stations serving the Central Business District,
Wilshire Boulevard, Fairfax, Hollywood, and North Hollywood areas. The
general alignment of the Project is shown in Figure 1. The entire 18.6-mile
main line route is in subway configuration. The yard and shop area is an
at-grade facility located between 1st and 6th Street and between the Los
Angeles River and Santa Fe Avenue in an area currently occupied by the Santa
Fe Railway. Access tracks from the yard and shop will enter a tunnel in the
vicinity of the Santa Ana Freeway and will connect the yard and shop to the
southernmost station on the 1ine at Union Station. Within this Starter
Line, the stations and line segments from Union Station to and including the
Wilshire/Alvarado Station (about 4.4 miles) and the at-grade yards and shops
are defined as the minimal operable segment (MOS-1) for UMTA funds.

The system's storage yard and maintenance facilities are located along the
west bank of the Los Angeles River just south of Union Station. The north
end of the Tine will be extended 500 feet in subway for operating storage of
up to three 6-car trains so that the system can start in the morning service
from both ends. Primary access to the rajl line will be by bus. Bus termi-
nals will be provided at eight stations and on-street bus turnouts at ten
stations. Provisions for auto access include park-and-ride facilities at



five stations, and passenger dropoff (kiss-and-ride) areas at five stations.
The park-and-ride facilities are planned to be surface lots initially, with
parking structures constructed later at these same locations when alterna-
tive funding sources are identified.

A1l but a few portions of the Project will be tunnelled, thus involving
little or no surface disruption except at station locations. Station
structures (and, in some locations, adjacent crossovers, pocket tracks, vent
shafts, or ancillary structures) will be constructed by the cut-and-cover
method. Temporary decking will be erected to maintain traffic. Excavation
and station construction will then continue beneath this decking. Regular
service can be provided on cross streets, while streets under which the
system runs will have limited service. After station construction, backfill
will be placed and the street surface replaced.

Raii Project Features

The proposed rail line will use proven two-track, steel wheel, and steel
rail components. The vehicles, approximately 75 feet long and 10 feet wide,
are designed to comfortably accommodate 170 passengers, but they can hold
231 passengers during heavy peak periods. Six vehicles will be linked to
form a train. Each train would have passenger capacity between 1,000 and
1,400, Average daily rail transit ridership in the year 2000 is forecast to
be 364,000 boardings. A ride from North Hollywood to Union Station will
take about 35 minutes.
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The Southern California Rapid Transit District
Los Angeles Metro Rail Project

MAJOR AGENCY RELATIONSHIPS

The Southern California Rapid Transit District has assembled an integrated
Project Team to manage and direct the Metro Rail Project. In general, the
responsibilities of and interrelationships among the major participants are
as follows:

Southern California Rapid Transit District

The Southern California Rapid Transit District has overall responsibility
for all aspects of the Metro Rail Project. In that connection the SCRTD
will provide overall project management and supervision, and has final
approval of all construction drawings and specifications, change orders,
procurements, acceptance of construction and equipment installation, and
contractor payments.

General Consultant

The General Consultant {GC) is a Joint Venture of Daniel, Mann, Johnson and
Mendenhall/Parsons, Brinckerhoff, Quade and Douglas/Kaiser Engineers/Harry
Weese and Associates, operating under the name Metro Rail Transit Consul -
tants (MRTC), is under direct contract with the SCRTD and has overall design
responsibility for Metro Rail.

Construction Manager

PDCD, the CM, is a Joint Venture of The Ralph M. Parsons Company, Dillingham
Construction, Inc. and De Leuw, Cather & Company. Under contract to the
SCRTD, the CM is responsible for constructibility review of designs,
schedules, cost estimates, and bid documents; assistance in procurement of
long-lead materials and equipment; assistance in evaluation of bids for
selection of construction contractors; supervision and inspection of
construction; and the scheduling and cost control of construction. The CM
is also responsible for certain systems aspects of the Project, including
systems integration, supervision of systems installation, startup, testing,
and systems certification.

General Construction Contractors and Equipment Suppliers

Construction contractors and equipment suppliers selected for the Construc-
tion Phase will be under contract to the SCRTD. The CM, acting as agent for
the District, will manage and supervise the construction contractors. The
CM assists in the selection of construction contractors; performs onsite
supervision, quality control, and safety inspection of all construction;
reviews detailed schedules prepared by the contractors; reviews and
evaluates shop drawings and change order requests; certifies contractor
payments; verifies contractor compliance with Equal Employment Opportunity



requirements; establishes a community relations program; and exercises cost
and scheduling control. Final approval of changes or revisions recommended
by the CM and the authority to direct their implementation rests with the
SCRTD. The CM will oversee the work performed by equipment suppliers,
performing expediting and shop inspection services and coordinating and
scheduling delivery, checkout and acceptance testing.

The District Insurance Administrator (DIA)

The DIA provides valuable expertise to the SCRTD in the administration of
the Owners Controlled Insurance Program (OCIP). The DIA's organization is
structured for comprehensive functional coverage of the essential elements
of the Insurance Program. It not only administers the program, but it also
provides services to monitor the high risk areas and recommend preventive
measures for potential problem areas.

The Managing Director has staff support for Preconstruction Surveys and
Minority Bonding activities. On-line managers for safety, claims bonding,
and clerical interface with all the functional elements of the impiementa-
tion program. Primary attention is directed to assuring that approved
procedures and specifications are followed stringently to minimize the
potential for loss, safety violations, and claims.

Consultant Support

Special consultants support the SCRTD in various fields of expertise by
providing services related to the resolution of unique problems. These
jnclude foundation engineers, soils engineers, financial analysts, tunnel-
ling consultants, and others.

The Construction Management Oversight Consultant (CMO), yet to be selected,
serves the program in a special advisory role to the Urban Mass
Transportation Administration (UMTA) to assure that the Project is completed
in accordance with established procedures, specifications, and principles.






STATEMENT OF POLICY

It is the policy of the Southern California Rapid Transit
District (hereinafter referred to as the District) to ensure
that:

A. Disadvantaged and Women-owned Business Enterprises
have the maximum opportunity to participate in
all of the District's business activities through
contracts, subcontracts; purchase orders: leases;
banking arrangements and other agreements.

B. The District's contractors and suppliers take
affirmative action to do the same.

Pursuant to Title 49, Part 23 of the Code of Federal Regu-
lations (49 CFR 23), the District is committed to supporting
the fullest possible participation by firms owned and
controclled by the disadvantaged and women in all of its
contracting opportunities. This policy shall be implemented
by the District's Disadvantaged/Women Business Enterprise
(DBE/WBE) Program. It is the District's intent., through
the implementation of its DBE/WBE policy, to recruit and
maintain DBE/WBE contractors for all phases of its contract
activities. The resultant program shall be clear and
concise. It shall be a part of all appropriate District
public relations and advertising efforts.

As evidence of the District's intent to pursue its objectives
in this area: the Board of Directors has adopted the DBE/WBE
Program and the General Manager has designated the Assistant
General Manager for Equal Opportunity as the DBE/WBE liaison
officer. He/she shall be responsible for the development.
implementaton, and monitoring of the program which implements
this policy. He/she shall report periodically to the General
Manager and quarterly to the Board of Directors on its
progress. The DBE/WBE policy and program shall be distributed
to all District departments and public and private community
and trade groups and associations.

The District's achievement of equal opportunity in contract
activity will significantly contribute to the economic and
social progress of every community in our region.

ohn A. Dyéééy
General Manader

it T A LBRARY



. SOUTHERN CALIFORNII.PI-D TRANSIT DISTRICT
LIST OF DBE/WBE SUBCONTRACTORS OR SUPPLIERS

DBE/WBE firms will participate in this contract as follows (check all options applicable to this bid):

l | The Bidder is a DBE or WBE firm. {Attach a statement in accordance with Section 20.3, para. 1,, ¢.}): and/or

| The Bidder is a joint venture. One or more of the joint venture partners is a DBE or WBE. {Submit “Schedule B’ certification
application form in accordance with Section 20.7 of the General Provisions.).: and/or,

I:l The Bidder intends to meet the DBE/WBE goals by sub-contracting to the DB E/WBE firms listed below:

NAME OF DBE/WBE SUB-
CONTRACTOR OR SUPPLIER ADDRESS

WORK TO BE PERFORMED
MATERIAL SUPPLIED

CHECK ONE

% PARTICIPATION

DBE

WBE

List alt DBE/WBE subcontractors and suppliers, regardless of percentage of participation,
instructions on calculation of goal. Information disclosed on this form must be legible and complete in order to make a determination of bid

responsiveness.

Refer to Sectlon 20.6 of the General Provisions for




DBE/WBE METRO RAIL PROGRAM

600D FAITH EFFORTS

Advertisements in newspapers of general circulation, trade association
publications and minority focus media.

Selection of portions of the work for which interest from DBE/WBE
potential Joint Venture partners, subcontractors, or suppliers will be
solicited in a manner to increase the likelihood of achieving the stated
goal. Where appropriate, breaking down subcontracts into economically
feasible units to facilitate DBE/WBE participation.

Extension of written invitations to DBE/WBE firms for at least the
number of trades, subcontractors, or material quotations identified in
the Special Conditions of this solicitation.

Oral or written follow-up of initial solicitation to DBE/WBE firms by
contacting them to determine with certainty whether they were interested
in submitting a quotation or participating as & Joint Venture partner.

Assistance to DBE/WBEs contacted by the prime contractor who request
assistance in obtaining bonding, lines of credit or insurance, if
required by the bidder.

Notification of minority and women contractor, trade and professional
associations and other DBE/WBE sources, at least 20 calendar days prior
to bid opening and effective utilization of services offered to the
bidder by these organizations and other sources.

Verifying with the District, the current DBE/WBE certification status of
prospective subcontractors.



DBE/WBE METRO RAIL PROGRAM

BID EVALUATION FOR COMPLIANCE
WITH DBE/WBE PROVISIONS

RECOMMEND CONTRACT AWARD

SITUATION YES N
I. 6Goal met and DBE/WBEs certified . . . . « . . X

II. Numerical goal met but DBE/WBEs
not certified

A. DBE/WBEs subsequently certified . . . . . X
B. DBE/WBEs denied certification
1. Bidder makes good faith efforts . . . X

2. Bidder did not make good faith
efforts . . . . . .. + s s s s s s s s s s e e X

III. Goal not met
A. Bidder made good faith efforts. . . . . . X

B. Bidder did not make good faith
efforts L] L] L] L] - - L] L] - L] [ ] s e e e & o & o » L] - [ ] x






HOW TO BE CERTIFIED

Since the District's policy is to provide aggressive, hands-on, pre-bid
support for DBE/WBEs with legally restricted resources, establishing
eligibility for participants is a basic requirement. To be eligible as a
disadvantaged and woman-owned firm, you must be certified through procedures
established by SCRTD's Department of Equal Opportunity. Even though you may
have been certified by UMTA, CalTrans, or some other agency's DBE/WBE certi-
fication program, you must be certified by SCRTD independently. .
To be certified, you must do the following.
A. Complete Schedule A.
A sample copy is provided in this notebook for your convenience. Be
sure to sign the document and have it notarized. It is not acceptable
otherwise.
B. Submit the following jtems:

1. License to do business and/or fictitious name statement for sole
proprietorship.

2. Most recent federal tax return.
3. Resumes of principals and key personnel.

4. Third party agreements such as rentals, lease agreements and
professional service agreements.

C. If you are a partnership as legally defined by the State of California
and, therefore, subject to its partnership codes, submit the following
items: :

1. Partnership agreements and any amendments thereto
2. Profit sharing agreements

3. Buy-out rights

D. If you are a corporation as legally defined by the State of
California's codes, you must submit the following items:

l. Articles of Incorporation
2. By-Laws
3. Stockholder options

4. Stockholder agreements



To sum up what is required of you, (1) everybody must do A and B as outlined
above and (2) if you are either a partnership or corporation, you must, in
addition, complete C or D.

Prior certification can be taken into consideration but you must provide
documented evidence to support your case. Business references to be used as
part of your file must be complete: contact person{s) and full addresses are
required.

Action to certify you and/or your firm will not be taken on your application
until all the items requested have been received. Al] information should be
forwarded to:

Southern California Rapid Transit District
Department of Equal Opportunity

425 South Main Street

Los Angeles, California 90013



S
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Dear Applicant:

A, a11 disadvantaged and/or women-owned businesses
must submit the following items:

1. License to do business and/or fictitious
name statement for sole pProprietorship.

2. Most recent federal tax refturn.

3. Resumes of Prineipals andg key
personnel,

4, Third party agreements sueh as rentals,
lease agreements and professional services
agreements.

5. Proof of ethnicity/gender (birth
certificate, Passport, ete.).

6. Company profile including a ‘'description
of the firm's product or services.

B. Partnerships: Must Submit the following items
in addition to those items required in A (1-6) above:

T, Partnership agreements and any other amendments
thereto.

2. Profit sharing agreements.

3. Buy-out rights,.

Southern California Rapid Transit District 425 South Main Street, Los Angeles, California 90013 (213) 972-8000



Page Two

C. Corporations: Must submit the following items in
addition to those required in & (1-6) above:

1. Articles of Incorporation,

2. By-Laws.

3. Stockholders opticns.

4, Stockholder agreements,

5. Stock certificates of each holder.

6. Stock transfer ledger.

T. 3Stoceck voting rights.

8. Record of first organization meeting.
Your company must support any claims of prior certification with
documentary evidence. Where banks or business references are
required to be identified, you must provide the full address and
name of contact person. No action will be taken on your applica-

ticon until all items have been submitted. The above information
should be forwarded to:

Southern California Rapid Transit District
Equal Opportunity - Contract Compliance Section
425 South Main Street

Los Angeles, CA G0013

Singcerely,



RTD

SCHEDULE &

APPLICATION FOR
DISADVANTAGED BUSINESS ENTERPRISE (DRE)
AND
WOMEN'S BUSINESS ENTERPRISE (WBE)
CERTIFICATION
{Individual Business Concern)

Are you bidding/proposing on a current RTD Contract at this time?

Yes []
No []

If ves, please complete the feollowing.

Project Name:

RTD Bid/Proposal Number:

EEQ:7

Southern Caiifornia Rapid Transit District 425 South Main Street, Los Angeles. Caifornia 90013 (213) 972-6000
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EFF B/84

SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT
DEPARTMENT OF EQUAL OPPORTUNITY

OFFICE OF DISADVANTAGED/WOMEN-OWNED BUSINESS ENTERPRISE

DISADVANTAGED AND WOMAN-OWNED BUSINESS ENTERPRISE

Certification Status Sought:

DBE WBE

Business Name

DISCLOSURE AFFIDAVIT
S
RTD

Dual Status

Address
%
%
Telephone Number { e
Contact Person \ode
‘\-A

Title
Nature of Business
The business is organized as a:

Proprietorship Partnership

Joint Venture Corporation

Date Established

Person(s) qualifying firm as a DBE or WBE:

Name

Length of Time with Firm

Date Controiling or
Qualifying Interest Acguired
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5.

The business is 51 percent owned and controlled by one or more socially and economically
disadvantaged individuals who are:
Black

White Native American

Hispanic

Asian-Pacific American Asian-tndian American

Other (specify)

The business is 51 percent owned and controlled by one or more women.

Yes No

The business is a small business concern as defined by the Small Business Administration
in 13 CFR Part 21.

Yes No

1f Firm is SBA Section 8(a) certified, attach copy.

7a. Total Number of employees for the business and its affiliates
7b. Average annual gross receipts for the past three years
Ownership

ldentify below those who possess ownership of 5% or more of the firm

U.S. Citizen
Name Yes / No Ethnicity Sex % Owned

IF OWNER LISTED ABOVE 1S NOT A U. S. CITIZEN, PROOF OF LEGAL RESIDENCE MUST BE
SUBMITTED.
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Ba.

10.

®"

Identify below ali corporate officers or key personnel of the firm.

Name Ethnicity Sex Title

Are there any:

a. Outstanding stock purchase options, warrants or agreements for the issuance of such
options for warrants? If yes, explain fully.

b, Shares pledged, subject to lien or agreement or beneficially owned by anyone other than
the person in whose name it stands? If yes, explain fully.

State Contractor License or Professional Registration Number:

Local business License Number:
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12. Federal Employer Tax Identification Number:

13. Does the firm own its offices?

Yes No

a. If the firm rents its offices, identify by name and address the owner of the premises and
provide a copy of the rental agreement.

b. identify any firms with whom you share office space.

14. State the total number of employees and the number of minority persons now employed by the
firm in each of the following categories:

Total Employees Minority Employees

Management

Professional & Technical

Administrative

Supervisory

Clerical

Craftsmen & Laborer
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15. Identify by name, address and employer, all persons who provided management or financial
consulting services to the firm during the past 12 months.

16. Identify the individuals responsible for day to day management and policy decision making:

a. Financial Decisions

Name Title Ethnicity Sex
b. Management Decisions

Name Title Ethnicity Sex
c. Hiring and Firing of Management Personnel

Name Title Ethnicity Sex
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d. Marketing and Sales

. Name Title Ethnicity Sex
e. Purchase of Major items or Supplies
Name Title Ethnicity Sex
f. Supervision of Field Operations
Name Title Ethnicity Sex

17.  Identify any outstanding loans greater than $10,000:

Amount Lender Guarantor(s)

18. List Major equipment owned or leased by the firm:
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a. If any equipment is jeased identify owner.

19. identify the firm's Bonding or Business insurance Carrier.

Name:

Address:

Bonding Limit

Type and Amount of Coverage

Contact Person

20. ldentify the firm’'s bank

Name:

Branch:

Address:

Contact Person:

21. Have any of the officers or owners of the firm conducted business under another business name?

Yes No

a. if so, please provide the following:

Business Name Officer/Owner Dates of Operation
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22,

23.

25,

If any owner of the firm is a business entity please provide the following:

Business Name Address Owner(s)

Has the firm been previously certified as a DBE/WBE/MBE or SBA Section 8(a)?

Certifying Authority

Date Certified

ATTACH EVIDENCE OF PREVIOUS CERTIFICATION.
a. Has the firm ever been denied certification?

Yes No

ATTACH EVIDENCE OF DENIAL OF CERTIFICATION.

Describe or attach a copy of any stock options or other ownership options that are outstanding,
and any agreements between owners, or between owners and third parties which restrict ownership

or control of minority owners.

Identify any owner, or management official, of firm who is or has been an employee of another
firm that has an ownership interest in, or a present business relationship with the named firm:

a. Owner/Management Official
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b. Describe the nature of the ownership interest or present business relationship with the
. named firm.
c. Name of the firm which has an ownership interest or present business relationship with
named firm.
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AFFIDAVIT

. I/We, the undersigned swear that the foregoing statements are true and correct and include all material

information necessary to identify and expiain the operations of

(Name of Firm}
as the ownership thereof.

Further, |/We the undersigned agree to provide through the prime contractor or, if no prime directly to
the Southern California Rapid Transit District current, complete and accurate information regarding
actual work performance on the project, the payment therefor and any proposed changes, if any, of the
foregoing arrangement and to permit the audit and examination of books, records and files of the named
firm.  Any material misrepresentation will be grounds for terminating any contract which may be

awarded and for initiating action under Federal or State Laws concerning false statements.

Signature

. Name

Title

Date

Corporate Seal (where appropriate)

Date

State of

County of

Onthis_____ dayof ,19 , before me appeared

, proved to me on the basis of satisfactory evidence who being

duly sworn, did execute the foregoing affidavit, and did state that he/she was properly authorized by

(Name of Firm} to execute the

affidavit and did so as his or her free act and deed.

Notary Public

Commission Expires




SUMMARY OF LABOR COMPLIANCE FORMS
for SCRTD CONSTRUCTION COMPLIANCE FILES

FORMS DESCRIPTION SUBMITTED BY FREQUENCY DUE DISTRIBUTION
CC-257 Equal Opportunity Man- Prime Contractor - all Monthly 5th of month OFCCP Office
power Utilization Report  Subcontractors for pro- Project Site -
jects over $10,000 Contract Compliance
WH-347 Certified Payrolls Prime Contractors and Weekly Heekly Project Site
all Subcontractors Contract Compliance
HC-50 Fringe Benefit Prime Contractor and Hith 1st pay- Hith 1st Project Site
Statement all Subcontractors roll or when Payroll or Contract Compliance
fringes change when fringes
change
WH-348 Statement of Prime Contractor and Submit only Weekly with Project Site
Compliance all Subcontractors if Payrolls every Payroll Contract Compliance
are computer-
ized
Proof of Apprenticeship Prime Contractor and Submit when new Project Site
Trainee Agreement or Subcontractors who have Trainee is hired Contract Compliance
Union Referral Slip Trainees
Affirmative Company AA Plan Prime Contractor only Submit Once Beginning of Contract Compliance
Action Plan and Statement of who with 50 or more employees job
is AA/EE Officer and for contracts of $50,000

or more
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U. S. DEPARTMENT OF LABOR MONTHLY EMPLOYMENT 1. COVERED AREA (5M3A OR £A) 1. CURRENT GOALE | ¥ RisoATiNG FEAIGD ™
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INSTRUCTIONS FOR FiLING MONTHLY EMPLOYMENT UTILIZATION REPORT (CC-257) .
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HSTRUCTIONS FOR COMPLETING PAYROLL FORCA HIC-347 (Yili-347)

Generad:  The use of 11C-347, payroft form, is nol nandstory. This form has been made available
for the cnavenience of contraciors and subcontraciors u-rluiu-d by their construction-type con-
traels amd subicontracts to subinil weekly payrofly Properly Lilted ont. this lorm wild satisly J: stale
and ledeeal requirenients of regalations asla payrolls subniitted in counection with contracty

This form meeis need of state snd federal payroll requirements of payink Fringe benefits in addition to
payment of not less than the predelermined retes. The contractar’s obligaticn to pey fdnge benchts may
ba met elther by payment of the frinfes 8o the various plans, funds or programs or by making thess
psyments ta the employees o5 eash in Ueu of Iringes.

This payroll provides for the contractor's showing on the feca of the payroll sll monles psid to the
employees, whether 35 basic rates or a5 cath in lieu of Iringes and provides for the contrector's representas
tion in tha statement of rli on the ol the paymoll that be is paylng to others fringes required
by the contract snd not paid as eash in lieu of fringes. Detaded Instructions conceming the preparstion
of tha peyroll lollow:

Cuntractor or Suboontracinrt  Fill in vour Brm's nama snd check sppropriate box.
Addsesnn  Fill la your Brma's eddress.

Cofumn 1—Name, Address, and Soclel Seeurity Number of Employee: The employee’s full nsine must
be shown on each weekly payroll submitted. The empluyea’s address must alse be shown on the payroll
covering the first week In which tha eniployes works on the project. The sddress need not be shown on
subscquent weekly psy1olls sinless his or her sddress changes.

Column 2—\Withholding Ezemptionns  Thils cob
i3 not s requliement.

fs merely {nserted for the employer’s convenience and

Column 3—Waoark Clussificationt  List classiBcation descriptive of woirk sctually performed by employees,
Consult elassifeallons snd minimuo wage schedule sct forth In contract specifications, W sdditional
chassifications are deemed necessary, sea Contracting OHficer or Agency representalve. Employes may be
yhown 18 havieg worked tn more then one clessiication provided sccurate breakdown of hours 30 worked
s malntsined and shown on submitted Peyredl by uss of 1eparste toe entries.

Columa 4—THours Worked: On oll contracts enter ss overtims houry sll hours worked {n excess of 8 hours
per day and 40 hours & week.

Columa 5—Totsh  Self-explanatory.

Colums B—Rsta of Pay, locluding Fringe BemeBtsnn In straighbt time Lox list sctual hourly rste paid
the employes for stralgbt time worked plus any cash in lew of fHoges pald the employes. \When recording
the stralgbt time howly rate, eny cash patd In Heu of fringes may be shown separstely from the basio
rate, thus 32.25/.40. Thls Ir of asistance la correclly computing overiune. Ses “Fringe Beoefits™ below.
lo avertime bos show overtime howdly rate paid, plus aoy cash in lien of fringes psid the employce. Sea
“Fringe BeotBu”™ below. Fayment of pot less than time and one-half the contract base rate paid Is 1equired
for overtima ou State funded projects. On Fedenally stded projects, ot less then Hme and ope-half the
contract base rite or the actual yele pald, whichever bs higher, is requircd for avertime. {The base rale
fs defined as the genennl prevailing wage rate Jess the Identifiable finge beseBue) 1n addition to paying
not less then the predetermined rate for (be c!nnlﬂ:atiun in which the cinployes works, the contractor
shall pay to epproved plans, furls, or programs or shall pay es cash In lieu of Iringes amounts predeter-
mized &3 fringe benefits in the wsge dechsion mads parl of the conbach. See “Frings Beaclts™ below.

S 500 1 01 R CAM Q5P

1-€0-172 Rev,B8/B2

Fringo Beachts—Contrsctors who pay sl required friogs benefitn A contractor who para brings Lenefts
to oppraved plaps, funds, or progrems In emounts not less then wern determined In the spplicsble wege
determinations shall continue to show on the face of the payroll the besic cash howly rete snd overtime
vate paid 1o his employeas just ss he bas elways done. Such a contracior shall ebeck peramroph 4{a) of
the statesent on tha reverta of tha peyroll to ndicsts thst be s also paying ta spproved pleas, funds,
or progrsms not less than the amount predetermined ay frioge benebits for each erait. Any esceptions rhall
be noted in Seclon dlc).

Contrsclors whe psy a0 friogs benefts A contractor who psyy 0o [ringe beneflts shell pay b the
employee, snd Insert in the strsight Hme bowrly rate column of the peyroll, en smount not less thea the
predetcrmined rate for each classificstion plus the smount of frnge benefits determined for esch thasifica-
tign in the spplicalle wage decision. Inssmuch 83 §t Is not necessary to pay Hme and & balf on cash paid
In lieir of fringes, the overtima rota sball be oot less than the sum of the baila predelsrmined rate, plus
the hsif tima premium on basle or regular rats, plus the tequired cash in bHou of [ringes at the straight
tirne rate. ta sddition, the contractor ¢hall check paragraph 4{h) of the sutement on tbe reverss of the
payroll to Indicete thet ha s paying frings benedls In cash directly to his employess. Any esceptions shall
be noted in Section 4le).

Use of Section 4{e), Esceptiony

Any conlrsctoy [ '-. is maldog payment to spptoved plans, fupds, or pragrams In smounts Jews then the
wake determin... .o tequired 15 obiliged to pay the deelency directly ta the employees o3 casb bo Heu of
fiinees. Aoy exceptions to Section 4(s} or 4{b), whichever the contractor may check, shall be catered ln
Sectnn 4(c). Enter in the Escepuon column the craft, and ester In the Erplanstion columa the hourly
amouut paid the employee ss cosh in bew of Fringes snd the howly amount paid to plaos, funds, or
programs o3 fringes. The contractor shall pay, sod shall show that he Iy paying to esch such employes
far all bowrs {unless otherwise provided by spplicable delerminstion} worked em emount pot less than
the pievailing rale plus cash in llew of fringes us shown In Secton 4{c). The rata paid and amount of cash
pald In liew of frinks beneBts per hour should be wotersd (n column & oo the payroll Ses paragraph o
"Contiaclors who pay no Iringe benels” for computstien of overtime nis.

Column T—Cross Amount Esmed:  Eoler grom amownt samed cu this projoct. Jf part of the employees’
weekly wage was carned on projects other than the project deserfbed on this peyroll, euter ln column T
flest the emoust eamed oa the project and then tbe gross amount ssrned during the week oa all projects,
thuas $83.00/120.00. :

Column 8—Deductionn Five columna ars provided for showing deductions mads. If mora then Bve
deductions thould ba Involved, use first 4 eol ; show the bal of deductions under “Othar™ column,
If the vmployes worked on other jobs in sddition to this project, show sctual deductions from his os her
weelly gross wage, bul indicate that deductions are based on hit or her gross wages.

Calumin 8—HNet Weces Pold for Weeks Sell-explanatory.
Totsli: Space has been Jeft at tha boitom of the columns so that totsdy may be thown U the contractor

1o desices.

Space hat been provided between Hems (1) and {2} of the statement for deserfbing any deductions
made. I 11 deductons made sre adequately deseribed In the “Doductions”™ column sbove, siste “See
Deduitions column in this pryrol™. Sea paragraph entiled “Frings Benebts”™ above lor fnstrvetions
conceining Glling out patagraph 4 of the stalement.

NOTE: Oa Federally-lunded profectsy

Eiatciment Heuired by Neguletioos, Pazls J uad 4:  Whils this form nzed not ba cotarzed, the statement
£ the hack ef the payroll s subizet ta the penaltics providled by 13 USS ICIN, namely, possible Imprison-
ment for 5 yens ar 1050000 floe or Leth, Accordingly, the parly cimalsg (Y raquired statement should
have {nouledae of the facts represented 31 brue.
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STATEMENT OF COMPLIANCE

Date
iy do hereby state:
{Mamr of signatory party) {Tatre} \
(1) That [ pay or supervise the payment of the persons employed by on
{Coniracine nr aubconirectar)

the . that dunng the psyrell period commencing on the dav of .
' {Building or work}
19 _ and ending the day of , 19 . all persons employed on said praject have been paid the

full weekly wages eamed, that ne rebates have been or will be made either directly o7 indurectly to or on benall of said

from the iull weekly wages eamed by any persan and that no deductionx have

(Contrattor or subcontractor)
been made either directly or indirectly from the full wages camed by any person, other than permissible deductions, as
described below:

(2} That any payrolis otherwise under this contrac: required to be submitted for the above period are correct and complete:
that the wage rates [or laporers or mechanics oontained therein are no! less than the applicable wage rates confained in wuny
wuge determination incorporated intc the contracl; that the ciassifications set forth therein for each laborer or mechanic
confom with the work he performed

(3} That any apprentices employed in the above period are duly reg:stered in a bona [ide apprenticesiuf p.ogram mgistered
with a Stute apprenticeship agency.

{4} That:
(a) WHERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS

lln acdition ! the basic hourly wage rates paid to each laborer or mechanic listed in the above referenced payroll.

payments of Iringe benefits &% lizted in the contract have been or will be made tw Eppropriat® pmetams Inr the
bepefit of such employees, except as not=d \n Section 4(c) below.

(b} WHERE FRINGE BENEFITS ARE PAID [N CASH

Each Laborer or mechenic listed in the above reiferenced payroll has been paid as indicsted on the payrotl, an
arwount not leas than the sum of the wpplicable basic hourly wapge rate pius the amount of the required {ringe
penefits as listed in the contract. except &% noted in Section 4(e) below:

(¢) "EXCEPTIONS

EXCEPTION (CRAFT) EXPLANATION

Remarks:

WamE AND TITLE SIGNATURE

On {ederslly-funded projects, pemissible deductions are defined in Regulations, Part 1 (29 CFR Subtitie A), issued by the
Secretary of Labor under the Copeland Act, ax amanded (48 Srat. 548 03 Siat. 108, 72 Stat. 967, 76 Stat. 357. 40 U.5.C. 276e).

Alsa, the willful falsification of any of the above statements may subject the contractor or subcontracter to civil or criminal
prosecution (see Section 1001 of Title 128 and Section 231 of Title 31 of the United States Code).
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INSTRUCTIONS FOR PREPARATION OF
STATEMENT OF COMPLIANCE

This statement of compliance meets needs of state and federal payroll requirements to pay fringe benefits in
addition to payment of the minimum rates. The contractor’s obligation to pay fringe benefits may be met by payment
of the fringes to the various plans, funds, or programs or by making these payments to the employees as cash in
lieu of fringes.

The contractor should show on the face of his payroll all monies paid to the employees whether as basic rates or
as cash in lieu of fringes. The contractor shall represent in the statement of compliance that Ae i3 paying to others
fringes required by the contract and not paid as cash in lieu of fringes. Detailed instructions foliow:

Contractors who pay all required fringe bdenefits:

A contractor who pays fringe benefits to approved plans, funds, or programs in amounts not less than were detet-
mined in the applicable wage decisions shall continue to show on the face of his payroll the basic cash hou:ly
rate and overtime rate paid to his employees, just as he has always done. Such a contractor shall check paragraph
4(a) of the statement to indicate that he is also Paying to approved plans, funds, or programs not less than the
amount predetermined as fringe benefits for each craft. Any exception shall be noted in Section 4(c).

Contractors who pay no fringe benefits:

A contractor who pays no fringe benefits shall pay to the employee and insert in the straight time hourly rate
column of his payroll an amount not less than the predetermined rate for each classification plus the amount of
fringe benefits determined for each classification in the applicable wage decision. Inasmuch as it is not necessary
to pay time and a half on cash paid in lieu of fringes, the overti~ rate shall be not less than the sum of the basic
predetermined rate, plus the half time premium on the basic or re * ar rate plus the required cash in lieu of fringes
at the straight time rate. To simplify computation of overtime, it :- suggested that the straight time basic tate and
cash in lieu of fringes be separately stated in the hourly rate column, thus $3.25/.40. In addition, the contractor
shall check paragraph 4(b) of the statement to indicate that he is paying fringe benefits in cash directly to his
employees. Any exceptions shal! be noted in Section 4(c).

LUse of Section Lc), Exceptrons:

Any contractor who is making payment to approved plans, funds, or programs in amounts less than the wage de-
termination requires is obliged to pay the deficiency directly to the employees as cash in lieu of fringes. Any
exceptions to Section 4(g) or 4(b), whichever the contractor may check, shall be entered in Section 4(c). Enter in
the Exception column the craft, and enter in the Explanation column the hourly amount paid the emplovees as cash
in lieu of fringes, and the hourly amount paid to plans, funds, or programs as fringes.



STATEMENT OF COMPLIANCE

Date
L do hereby atate:
(Name of signatéry party) (Title}
(1} That I pay or supervise the payment of the persons employed by on
(Concructaf or gubcontractor)
the . that during the paymll period commencing on the day of o
(Building ar work)

19 and ending the day of , 19 « all persons employed on said project have hesn paid the

full weekly wages eamed, that no rebates have been or will be made either directly or indirectly to or on behalf of said

from the full weekly wages eamed by any person and that no deductions have

{Contractor or subcontractor)
besn made either directly or indirectly from the full wages camed by any person, other than permissible dedyctions, as
described below:

(2) That any paymlls otherwise under this contract required to be submitted for the above pericd are correct and complete;
that the wage rates for labarers or mechanics contained therein are not less than the applicable wage rates contained 1n any
wage determination incorporated into the contract: that the classifications set forth therein for each laborer or mechamc
conform with the work he performed

(3) Thet any apprenuces employed in the above penod are duly reg'stered 1n a bona fide apprenticeship program registered
with a State apprenticeship agency.

14) That
{a) VHERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS

D In addition to the basic hourly wage rates paid to each laborer or mechanic listed in the above referenced payroll,
payments of f[ringe benefits as listed in the contract have been or will be made to eppropriate programs for the
venefit of such employees, except as noted in Section 4(¢) below.

(b) WHERE FRINGE BENEFITS ARE PAID IN CASRH

Each Laborer ot mechanic listed in the above referenced payroil has been paid as indicated on the pavroll, an
amount not less than the sum of the applicable bas:c hourly wage rate plus the amount of the required fringe
benefits as listed in the contract. except ag noted 1n Section He) below:

(c) EXCEPTIONS

EXCEPTION (CRAFT) EXPLANATION

Aemarns:

NAME ANO TITLE SIGNATURE

On federally-funded projects. permissible deductions are defined in Regulations, Part 3 (29 CFR Subtitle A): 18sued bv the
Secretary of Labor under the Copeland Act. as amended (48 Stat. 948 63 Stat. 108. 72 Stat. 967, 76 Stat. 357 30 U.S.C. 276c).

Also. the willful falsification of any of the above statements may subject the contracter or subcontractor to c1vil or emminal
proseculion (see Section 1001 of Title 18 and Secuon 231 of Title 31 of the United States Code),

DH-C~ 1348 (REV. 8/73
(Wia348)




APPRENTICE AGREEMENT

STATE OF CALIFORNIA® - DEPARTMENT OF INDUSTRIAL RELATION
: Division of Apprenticeship Stondarg

[ —r—— Secial Secwrity Number
.“ﬂlmﬂmﬂ,d*dﬂ l’.—-!r.indd_-nn
I
Queswpsiion
iorm o swsrymicoshin Sirmight time In aBresmant with (3]
hanwrs wllnin yoars Howrny por doy Howrs por waek

AGREEMENT:

The undersigned parfies mutually agres that they will use their best endeovors 1¢ secure employment and treining for i
apprentice. The apprentice agrees to perform satisfactorily all work and learning assignments. The provisions of the Apprenlicesh:
Standards fer the above occupotion adopted by the employer and/er the union aod/or the apprenliceship committee and approve
by the Administrator of Apprenticaship, are hereby mede o port of this agreement. An officiol copy of said siandards is on file
the hoo::wﬂm of the Divisien of Apprenticathip Standards. This apprentics cgreement will continve in efect unlil the treining
compieted oc otherwiss terminated in cccordance ‘with the standards,

EVALUATION:

The cppreniice commenced training under these siandords on 19 The signatory opprentice
credited with having _______ months foward completign of the term of opprenticeship prior to the gbove dase. The apprentice
sxpecied to complste training on or obout . 19, upon sotisfactory complaiion of the total remainir

hours of on-the-job training and hours and/or units of related and supplemental instruction.

SIGNATURES:;
Appraniics Emmiover
Birthday Adabresy
Yataran: ™ Yeg Ne, By
C Neo
. Tine
Porsat o Gumrmiian
AGREED AND APPROVED

Appreniiceship Commiltes

h—w-ylﬂ-u'un' Dwin

DAS 1 (H“. m} Q} " WA o) -



OWNER-OPERATOR LISTING
STATEMENT OF COMPLIANCE

. - — et
4o burelry
THams & SLCREssTy PEFY) =]

. . .
1) That I pay or supervise the payment of ths parscas reparted on this F--Ombv-—‘r_

(Aniding ar vetxy
L. Sl amciing the day of 15 all perpons working on ssid prejest have bess paid tha
ﬂwy_c—&h'-mmmcinh-"ﬁdﬁ-m-m-cuhﬂfd ]

from the full veskly suns ewrned by ary perman e that Do desioctions heve
[ e g e
smn mads sither dirwczly or indireczly fram the full sums ewrmed by smy persom, ocher thes perwisaible deductioms, s described

o

(2 Tha: mxy peyroils or listings etharwiss noder this contract required t be suimmced for the sbove period ere comeet anxl commiste:
= e wags rates for laborers o Sechemcs aomcained thearmin oo oot less than the spplicabis wage ratas commainad in gy wage
SETmosNon ncorpormed o the comracrT that the ciassifisacons sec forth therwm for eacs laborer or menbamic conform with the
ot he performec.
G) Thxmt ey ‘soprantices empioyed in the sbove period are duiy registersd in a bona fide soprearicasiip pregrmn registered with &
fate apprexiasship agency. .
{4) Thar

(2) WEERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS

D [n addition to the basic hourly wage ratsapaid tn each jsborer or mechanic listed in the shove referenced payroil or listings
paymeets of [ringe benefits s listed in the contract have been or will be muis tv sppropriats programs for the benefit of

sugh amployees, excagx as notad in Section 4c) below
(b) WEERE FRINGE BENEFTTS ARE PAID IN CASH

D Each Laborer or mechenic listsd iz the sbove refersnced peyroll or listings has been paid s indicassd on the peyroll or
listings s smoust ot iess than the sum of the eppiicabie bamic hourly wegs rate plus the smow of the requred friuge
benafits s listed in the contract, exospt as ooted I Secrion 4c) beiow: '

{e) EXCEPTIONS

EXCEPTION (CRAFT) EXPLANATION

RAME ANC . TITLE SIS M ATUR_E

-

.

On federally-iunded projocts, parmissibie deductions are defined in Reguistoas, Part3 (29 CPFR Susutie A). iasued by e Secretary
~f Lavor under the Copeiand Acz, as smended (48 Star 543 63 ax 108. 72 Star 967; 76 Seas. 35T 40 UL T76c).

Also, :be wllfal fasificaden of any of the aDOve sattments Dev TULjEct the CONTACIOr OF SULOOOTREDC o civil or ormacnal
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1-12-79 ' : o 85,101
785,101 Executive Order 11246.— -

Equal Employment Opportunity
Executive Order 11246,

As Amended By Executive Orders 11375, 12086

Under and by virtue of the authority vested in me as President of the Unjted
States, it is ordered. as follows:

PART I— NONDISCRIMINATION IN GOVERNMENT EMPLOYMENT '

PART I — NONDISCRIMINATION IN EMPLOYMENT BY GOVERNMENT
CONTRACTORS AND SUBCONTRACTORS

Subpart A— Dutles of the Secretary of Labor -+

SEC. 201. The Secretary of Labor shall be responsible for the administration and
enforcement of Parts II and III of this order. The Secretary shall adopt such rules and
regulations and issue such orders as are deemed necessary and appropriate to achieve
the purposes of Parts II and 01 of this order.

Subpart B— Contractors’ Agreements

SEC. 202. Except in contracts exempted in accordance with section 204 of
this order, all Government contracting agencies shall include in every Govern-
ment contract hereafter entered into the following provisions:

During the parformance of this contract. the contractor agrees as foliows:

{1) The contractor will not discriminate against any employes or applicant for
employment because of race. color, religion. sex. or natianal origin. The contractar will
take affirmative action to ensurs that applicants are employed, and that employees are
treated during employment, -without regard to their race. colar. religion. sex, or
national origin. Such action shall include, byt not be lLimited to the following:
employment, upgrading. demotion, or transfer: recruitment or recruitment advertising;
layoff or termination: rates of pay or other forms of compensation: and selection for
training. including apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided
by the contracting officer setting forth the provisions of this nondiscrimination clguse?

(2] The contractor will, in all solicitations or advertisements for employees placed
by or oo behsif of the contractor, giate that all qualified applicants will recsive
conzideration for employment without regard ta race, color, refigion. sex. or national
origin?

{3} The contractor will semd to each labor union or represantative of workers with
which he has a collective bargaining agreemant or other contract or understanding, a
notice, to be provided by the agency contracting officer, advising the labor union or
workers' representative of the contractor's commitments under saction 202 of Execu-
tive Ordar No. 11246 of September 24, 1963, and shall post copies of the potifs in
conspicucua places available to.amployeeswnd applicants for employment,

(4) The contrector will comply with all provisions of Executiva Order Na. 11246 of

September 24. 1865, and of the rules, regulations, and relavant orders of the Secretary
of Labor.

1 Secs. 101 through 103 of pt. | of Exscutive Order 11248 dealing with disnstaination in Faders| ssploymest were supsrseded
by Bxacutive Order 11478, Exerutive Qrdar 11478, which fy coocermed ocinsvaly with Goveramant smployment, supeotied

icderrabily the oblige dmmnn-ummu-xwwwmmmwmnm.
Exscutive Ordar 11473 was signad by Presidest Richard Nixen oo Aug. 8, 1980,

1 Sec. 202, parsgraphs {1} and (2] and sec. 203, s 14} wers ded by X tive Order 11373 to eoromfem sex
ii';-_.‘ tiom. E ¥ Drd-rlllﬁwuundhh-ﬁull.rndnnl.}dlmmw.ulﬂ.
Thud.
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(5) The contractar will furnish all information and reports required by Executive
Order No. 11246 of September 24, 1965; and by the rules. regulations. and orders of the
Secretary of Labor. or pursuant thereto. and will permit access to his baaks, recerds.
and accounts by the contracting agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such ruies. regulations. and orders. .

{6) In the event of the contracter’s noncompliance with the nondiscrimination
clauses of this contract or with any of such rules, regulations, or orders, this contract
may be cancelled, termineted. or suspended in whols or in part and the contractor may
be declared ineligible for further Government contracts in accordance with procedures
suthorized in Executive Order No. 11246 of September 24. 1965. and such other
sanctions may be imposed and remedies involved as provided in Executive Order Na.
11246 of September 24. 1965, or by rule. regulation. or order of the Secretary of Laber.
or 85 otherwise provided by iaw. '

(7) The contracter will include the provisions of paragraphs {1} threugh {7} in
avery subcontract or purchase order unless exempted by rules. regulations. or orders
of the Secratary of Labor issued pursuant to section 204 of Executive Order No. 11246
of September 24. 1965, so that such provisions will be binding upon each subcontractor
or vendor. The contractor will take such ection with respect to any subcontract or
purchase order as may be directed by the Secretary of Labor as a means of enforcing such
provisions including sanctions for noncompliance: Provided, however, That in the event
the contractor becomes involved in, or threatened with, litigation with a subcontracter or
vendor as a resuit of such direction, the contractor may request the United States to enter
into such Iitigation 1o protect the interests of the United States. ’

SEC. 203. (a) Each contractor having a contract containing the provisions
prescribed in section 202 shall file. and shall cause each of his subcontractors
to file. compliance reports with the contracting agency or the Secretary of
Labor as may be directed. Compliance reports shall be filed within such times
and shall contain such information as to the practices. policies, programs, and
employment policies, programs. and employment statistics of the contractor
and each subcontractor, and shall be in such form, as the Secretary of Labor
may prescribe.

(b) Bidders or prospective contractors or subcontractors may be required
to state whether they have participated in any previous contract subject to the

provisions of this order, or any preceding similar executive order, and in that

event to submit. on behalf of themselves and their proposed subcontractors,
compliance reports prior to or as an initial part of their bid or negotiation of &

_ contract. ’

{c) Whenever the contractor or subcontractor has a collective bargaining
agreement or other contract or understanding with & labor union or an agency
referring workers or providing-or supervising apprenticeship -or- training for
such workers, the compliance report shall include such information as to such

-. labor union’s or agency's practices end policies affecting compliance as the
Secretary of Labor may prescribe: Provided. That to the extent such informa-

tion is within the exclusive possession of a labor union or an agency referring
workers or providing or supervising apprenticeship or training and such labor

. union or-agency shall refuse to furnish such information to the contractor, the

contractor shall so certify to the Secretary of Labor as part of its compliance
report and shall set forth what efforts he has made to obtain such information.

(d) The Secretary of Labor may direct that any bidder or prospective con-

* tractor or subcontractor shall submit, as part of his compliance report, a statement

in writing, signed by an authorized officer or agent on behalf of any labor union
or agency referring workers to providing or supervising apprenticeship or other
training, with which the bidder or prospective contractor deals, with supporting
information, to the effect that the signer’s practices and policies do not discrimi-
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nate on the grounds of race, color, religion, sex, or national origin, and that the
s:gner either will affirmatively cooperate in the implementation of the policy and
provisions of this order or that it consents and agrees that recruitment, employ-
ment, and the terms and conditions of employment under the proposed contract
shall be in accordance with the purposes and provisions of the order. In the event
that the union, or the agency, shall refuse to execute such a statement, the com-
pliance report shall so certify and set forth what efforts 'have been made to secure
such a statemcn[ and such additional factual material as the Secretary’ of Labor
may require.*

SEC. 204. The Secretary of Labor may, when he deems that special
circumstances in the nationai interest so require, exempt a contracting agency
from the requirement of including any or all of the provisions of section 202 of
this order in any specific contract. subcontract, or purchase order. The
Secretary of Labor may. by rule or regulation, also exempt certain classes of
contracts. subcontracts, or purchase orders: {1} whenever work is to be or has
been performed outside the United States and no recruitment of workers within
the limits of the United States is involved; (2) for standard commercial supplies
or raw materials: (3) involving less than specified amounts of money or specified
numbers of workers; or {4) to the exten! that they involve subcontracts below a
specified tier. The Secretary of Labor may also provide, by rule, regulation, or
order, for the exemption of facilities of & contractor which are in all respects
separate and distinct from activities of the contractor related to the perform-
ance of the contract: Provided. That such an exemption will not interfere with
or impede the effectuation of the purposes of this order: And provided further,
That in the absence of such an exemption all facilities shall be covered by the
provisions of this order.

Subpart C— Powers and Duties of tbe Secretary of Labor and the Contracting
Agencies

SEC. 205. Each contracting agency shall be primarily responsible for
obtaining compliance with the rules. reguiations, and orders of the Secretary of
Labor with respect to contracts entered into by such agency or its contractors.
All contracting agencies shall comply with the rules of the Secretary of Labor in
discharging their primary responsibility for securing compliance with the
provisions of contracts and otherwise with the terms ot this order and of the
rules. regulations, and orders of the Secretary of Labor issued pursuant to this
order. They are directed to cooperate with the Secretary of Labor and to
furnish the Secretary of Labor such information and assistance as he may
require in the performance of his functions under this order. The Secretary ot
Labor shall be responsible for securing compliance by all Government contractors
and subcontractors with this Order and any implementing rules or regulations. All
contracting agencies shall comply with the terms of this Order and any impie-
menting rules, regulations, or orders of the Secretary of Labor. Contracting agen-
cies shall cooperate with the Secretary of Labor and shall furnish such mforma-
tion and assistance as the Secretary may require.

- SEC. 206. (a) The Secretary of Labor may investigate the employment prac-
tices of any Government contractor or subcontractor to determine whether or not
the contractural provisions specified in section 202 of this Order have been violated.
Such investigation shall be conducted in accordance with the procedures established
by the Secretary of Labor.

Towd,
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(b) The Secretary of Labor may receive and investigate complaints by em-
ployees or prospective employees of a Government contractor or subcontractor
which allege discrimination contrary to the contractual provisions specified in
Section 202 of this Order.

SEC. 207. The Secretary of Labor shall use his best efforts, directly and through
interested Federal, State, and local agencies, contractors, and all other available
instrumentalities to cause any labor union, engaged in work under Government
contracts or any agency referring workers or providing or supervising apprentice-
ship or training for or in the course of such work to cooperate in the implementa-
tion of the purposes of this order. The Secretary of Labor shall, in appropriate
cases, notify the Equal Employment Opportunity Commission, the Department of
Justice, or other appropriate Federal agencies whenever it has reason to believe
that the practices of any such labor organization or agency violate Titles V1 or VII
of the Civil Rights Act of 1964 or other provision of Federal law.

SEC. 208. (a) The Secretary of Labor, or any agency. officer, or employee
in the executive branch of the Government designated by rule. regulation, or
order of the Secretary. may hold such hearings, public or private. as the
Secretary may deem advisable for compliance. enforcement, or educational
purposes. ' . :

(b) The Secretary of Labor may hold. or cause to be held., hearings in
accordance with subsection (a) of this section prior to imposing. ordering, or
recommending the imposition of penalties and sanctions under this order. No
order for debarment of any contractor from further Government contracts
under section 209(a)(6) shall be made without affording the contractor an
opportunity for a hearing.

Subpart D— Sanctions and Penalties

SEC. 209. (a) In accordance with such rules, regulations, or orders as the
Secretary of Labor may issue or adopt, the Secretary may:

(1) Publish, or cause to be published. the names of contractors or unions
which it has concluded have complied or have failed to comply with the
provisions of this order or of the rules, regulations. and orders of the Secretary
of Labor. = == o g . . o

(2) Recommend to the Department of Justice that. in cases in which there is
substantial or material violation or the threat of substantial or material
violation of the contractual provisions set forth in section .202 of this order,
appropriate proceedings be brought to enforce those provisions, including the
enjoining. within the limitations of applicable law, of organizations. individ-
uals. or groups who prevent directly or indirectly. or seek to prevent directly or
indirectly, compliance with the provisions of this order. )

(3) Recommend to the Equal Employment Opportunity Commission or the
Department of Justice that appropriate proceedings be instituted under Title VII
of the Civil Rights Act of 1964. = [

{4) Recommend to the Department of Justice that criminal proceedings be
brought for the furnishing of false information to anry contracting agency or to



1-12-79 Executive Order 11246

85,105

the Secretary of Labor as the case may be. .

(5} After consulting with the contracting agency, direct the contracting
agency to cancel, terminate, suspend, or cause to be cancelled, terminated, or
suspended any contract, or any portion op portions thereof, for failure of the
contractor or subcontractor to comply with the equal employment opportunity
provisions of the contract. Contracts may be cancelled, terminated, or suspended
absolutely or continuance of contracts may be conditioned upon a program for
furure compliance approved by the Secretary of Labor.

(6} Provide that eny contracting agency shall refrain from entering into
further contracts. or extensions or other modifications of existing contracts,
with any noncomplying contractor, until such contractor has satisfied the
Secretary of Labor that such contractor has established and will carry out
personnel and employment policies in compliance with the provisions of this
order. - . a

. (b) Pursuant to rules and regulations prescribed by the Secretary of Labor,
Secretary shall make reasonable efforts, within' a reasonable time limitation, to
secure compliance with the contract provisions of this Order by methods of con-
ference, conciliation, mediation, and persuasion before proceedings shall be insti-
tuted under subsection (a)(2} of this Section, or before a contract shall be cancel-
led or terminated in whole or in part under subsection (a)(5) of this Section.

Sec. 210. Whenever the Secretary of Labor makes a determination under
Section 209, the Secretary shall promptly notify the appropriate agency. The
agency shall take the action directed by the Secretary and shall report the results
of the action it has taken to the Secretary of Labor within such time as the
Secretary shall specify. If the contracting agency fails to take the action directed
within thirty days, the Secretary may take the action directly.

SEC. 211. If the Secretary of Labor shall so direct, contracting agencies
shall not enter into contracts with any bidder or prospective contractor unless the
bidder or prospective contractor has satisfactorily complied with the provisions

of this Order or submits a program for compliance acceptable to the Secretary of
Labor.

SEC. 212. When a contract has been cancelled or terminated under Section
209(a}(5) or a contractor has been debarred from further Government contracts
under Section 209(a)(6) of this Order, because of noncompliance with the con-
tract provisions specified in Section 202 of this Order, the Secretary of Labor
shall promptly notify the Comptroller General of the United States.

Subpart E— Certificates of Merit

SEC. 213. The Secretary of Labor may provide for issuance of a U.S. Gov-
ernment certificate of merit to employers or labor unions, or other agencies
which are or may hereafter be engaged in work under Government contracts, if
the Secretary is satisfied that the personnel and employment practices of the
employer, or that the personnel, training, apprenticeship, membership, griev-
ance and representation, upgrading, and other practices and pelicies of the

laber union or other agency conform to the purpeses and provisions of this
order,

© 1979 P-H Inc. EEO Compliance Manual—See Cross Reference Table for latest developments
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SEC. 214. Any certificate of merit may at any time be suspended or revoked
by the Secretary of Labor if the holder thereof, in the judgment of the Sec:—etary.
has failed to comply with the provisions of this order. . 0 o ER 4

SEC. 215. The Secretary of Labor may provide for the exemption of any
employer, labor union, or other agency {rom any reporting requirements
imposed under or pursuant to this order if such employer, labor union, or other
agency has been awarded a certificate of merit which has not been suspended
or revoked.

PART Il — NONDISCRIMINATION PROVISIONS IN FEDERALLY
ASSISTED CONSTRUCTION CONTRACTS

_SEC. 301. Each executive department and agency wh:ch administers a pro-
gram invelving Federal financial assistance shall require as a condition for the
approval of any grant. contract, loan, insurance, or guarantee thereunder,
which ‘may involve a construction contract, that the applicant for Federal
assistance undertake and agree to incorporate, or cause to be incorporated,
into all construction contracts paid for in whole or in part with funds obtained
from the Federal Government or.borrowed on the credit of the Federal
Government pursuant to such grant, contract, loan, insurance, or guarantee,
or undertaken pursuant to any Federal program involving such grant, contract,
loan. insurance. or guarantee, the provisions prescribed for Government
contracts by section 202 of this order or such modification thereof, preserving
in substance the contractor’s obligations thereunder. as may be approved by
the Secretary of Labor, together with such additional provisions as the
Secretary deems appropriate to establish and protect the interest of the United
States in the enforcement of those obligations. Each such applicant shall also
underzake and agree: (1) to assist and cooperate actively with the Secretary of
Labor in obtaining the compliance of contractors and subcontractors with those
contract provisions and with the rules, regulations, and relevant orders of the
Secretary: (2) to obtain and to furnish to the Secretary of Labor such information
as the Secretary may require for the supervision of such compliance; (3) to carry
out sanctions and penalties for violation of such obligations imposed upon con-
tractors and subcontractors by the Secretary of Labor pursuant to part II, Subpart
D, of this Order; and (4) to refrain from entering-into any contract subject to this
order, or extension’ or_other "modification of such & contract with a contractor
debarred from Government contracts under part 11, Subpart D, of this order. .

ER

SEC. 302. [a] “Consu‘uctmn contract” as used in this order means any
contract for the construction, rehabilitation, alteration. conversion. extension,
or repair of buildings. highways. or other improvements to real property.

{(b) The provisions of part I of this order shall apply to such construction
contracts. and for purposes of such application. the administering department
or agency.shall be considered the contracting agency referred to therein.

--(c) The term “‘applicant” as used in this order means an applicant for"

Federal assistance or, as determined by agency regulation, other program
participant, with respect to whom an application for any grant, contract, loan,
insurance, or guarantee is not finally acted upon prior to the effective date of
this part.and it includes such an applicant after he becomes a recipient of such
Federal assistance.
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SEC. 303'(a) The Secretary of Labor shall be responsible for obtaining the
compiiance of such applicants with their undertakings under this Order. Each
administering department and agency is directed to cooperate with the Secretary
of Labor, and to furnish the Secretary such information and assistance as the
Secretary may require in the performance of functions under this Order.

(b) In the event an applicant fails and refuses to comply with the applicant’s
undertakings pursuant to this Order, the Secretary of Labor may, after consult-
ing with the administering department or agency, take any or all of the following
actions: (1) direct any administering department or agency to cancel, terminate,
or suspend in whole or in part the agreement, contract or other arrangement with
such applicant with respect to which the failure or refusal occurred; (2) direct
any administering department or agency to refrain from extending any further
assistance to the applicant under the program with respect to which the failure or
refusal occurred until satisfactory assurance of future compliance has been re-
ceived by the Secretary of Labor from such applicant; and (3) refer the case to
the Department of Justice or the Equal Employment Opportunity Commission
for appropriate law enforcement or other proceedings.”’

(¢) In no case shall action be taken with respect to an applicant pursuant to
clause (1) or (2) of subsection (b) without notice and opportunity for hearing.

SEC. 304. Any executive department or agency which imposes by rule,
regulation. or order requirements of nondiscrimination in employment. other
than requirements imposed pursuant to this order, may delegate to the
Secretary of Labor by agreement such responsibilities with respect to compli-
ance standards. reports. and procedures as would tend to bring the administra-
tion of such requirements into conformity with the administration of require-
ments imposed under this order: Provided. That actions to effect compliance by
recipients of Federal financial assistance with requirements imposed pursuant
to Title VI of the Civil Rights Act of 1964 shall be taken in conformity with the
procedures and limitations prescribed in section 602 thereof and the regula-
tions of the administering department or agency issued thereunder.

PART IV —MISCELLANEOUS

SEC. 401. The Secretary of Labor may delegate to any officer, agency, or
employee in the Executive branch of the Government, any function or duty of
the Secretary under Parts I and 111 of this Order.

SEC. 402. The Secretary of Labar shall provide administrative support for
the execution of the program known as the “"Plans of Progress.”

SEC. 403. (a) Executive Orders Nos. 10590 (fan. 18, 1955), 10722 (Aug. 5,
1957), 10925 (Mar. 6, 1961), 11114 (June 22, 1963), and 11162 {July 28. 1964], are
hereby superseded and the President's Committee on Equal Employment
Opportunity established by Executive Order No. 10925 is hereby abolished. All
records and property in the custody of the committee shall be transferred to the
Civil Service Commission and the Secretary of Labor, as appropriate.

(b} Nothing in this order shall be deemed to relieve any person of any
obligation assumed or imposed under or pursuant to any executive order
superseded by this order. Al rules, regulations, orders, instructions, designa-

© 1979 P-H Inc. EEO Compliance Manual—See Cross Reference Table for latest developments - T 85,101
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tions, and other directives issued by the President's Committee on Equal
Employment Opportunity and those issued by the heads of various departments
or agencies under or pursuant to any of the executive orders superseded by this
order, shall, to the extent that they are not inconsistent with this order, remain
in full force and effect unless and until revoked or superseded by appropriate
authority. References in such directives to provisions of the superseded orders
shall be deemed to be references to the comparable provisions of this order.

SEC. 404. The General Services Administration shell take appropriate

action to revise the standard Government contract forms to accord with the
provisions of this order and of the rules and regulations of the Secretary of

Labor. - _
SEC. 405. This order shall become effective 30 days after the date of this

order. .
" LYNDON B. JOHNSON

THE WHITE HOUSE
September 24, 1965



DAVIS-BACON ACT

[Public—No. 402--74th Congress]
[S. 3303]
AN ACT

To gmend the Act approved Alarch 2. 1031, reiating to the rate of waopes for laborers and mechanics empiored by
contractors and subcontractors on publit brildings

Be it enacted by the Senate and House of Rep-
resentatives of the United States of Armerica in
Congress assemdled, That the Act entitled “An Act
relating to the rats of wages for laborers znd
mechanies employed on public buildings of the
United States and the District of Columbm by con-
tractors or subcontractors, and for other purposes,”
approved March 3, 1931, is amended to read as
follows:

“That the advertised specifications for every con-
tract in excess of eE»‘.,OOO te which the United
States or the District of Columbia is o party,
for construction, alterntion, and/or repair, in-
cluding puinting and decorating, of public build-
ings. or public works of the United Stztes or ths
Disiet of Columbla within the gesyraplical
limits of the States of the Union or the District
of Columbia, and which requires or involves the
employment of mechanics 2ad/or laborers shall
contain a proﬂszon stating the minimum wages to
be paid various classes of Jaborers and mechanics
which shall be based upon the wages that will e
determined by the Secrstary of Labor to be pre-
vailing for the corresponding classes of laborers
and mechanics employed on projects of a charzcter
similar to the conrract werk in the city, town, vil-

“lagre, or other civil subdivision of the State in
which the work is to be performed, or in the Dis-
trict of Coinmbia if the work is to be performed
there: and every contract based upon these speci-
fienrions shall eontnin a stipulation that the con-
tractor or his subcentractor shall pay all mechanies
and Inborers employed direetly upen the site of
the work, nneounditionally and not less often than
once 2 week, und without subsequent deduction or
rebnte on any account, the full amounnts acerued at
thne of paynient, computed at wage rates not less
than those stated in the advertised specificntions,
regardless of any contractursl relationship which

(1}

=7 be alleged to exist between the contractor or
subcontractor and such laborers and mechanics,
and that the scale of wages to be paid shall be
posted by the contractor in » prominent and easily
sccessible place at the site of the work; and the
further stipulation that there may be withheld
from the contractor so much of ncerned payments
as may be considered necessary by the contracting
officer to pay to-laborers and mechanies emplored
by the conrractor or any subcontractor on the work
the difference between the rates of wages requir,
by the contract to be paid laborers and mechanies
on the work and the rztes of wages received by
such laborers and mechznics and not refunded to
the contractor, subcontractors, or their agents,

“Sew. 2. Every continet within the scope of [Lis
Act shall contain the further provision that in the
event it is found by the contracting officer that
say laborer or mechznic emploved by the con-
tractor or any subcontrocior direcily on the site
of the work covered by the contract has been or
is being paid a rate of wages less than the rate
of wages required by~ the coniract to be paid as
aforesaid, the Government may, by written notice
to the contractor, terminate his right two proceed
with the work or such part of the work as to whichl
there has been o failure to pay sid required wages
and to presecute the work to completion by coa-
troct or otherwise, and the cofrmacror and his
sureties shall be liable to the Government for any
BI LRSS COSS OCC:I'-?IOHEQ the GO\ croment U.IEI'EDT.

“Sec. 3. {a) Tho Comptroller General of the
United Stares is hereby authorized and directed
to puy directly to laborers and mechanics from znv
accrued pavments withheld under the terms of
the contract any wazes found to be dne laborers
and mechanics pursuant to this Act: and the
Comptroller Genernl of the Tnited Stases is
further authorized and is directed o disisibuse
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a list to all depariments of the Government giv-
ing the naines of persnns or fimns whom he h:xs
found 1o have disregurded their obligntions to.
empioyees and subeontractors. No contract shall
be awarded to the persons or firms appenring on
this list or to any firm, corporation, partnership,
or associntion in which such persons or firmns have
an interest until three years hare elapsed from the
date of publieation of the list containing the names
of such persons or firms.

“(b) If the acerned puyments withheld under
the terms of the contmct, as aforesnid, are insuf-
ficient 1o reimburse all the laborers and mechanics
with respect to whom there has been 2 failure to
pay the wages required pursuant to this Aet, such
Inborers and mechanies shall have the right of
& acticn and/or of intervention against the con-
troctor and his sureties conferred by law upon
persons furnishing labor or materials, 2nd in
such proceedings it shall be no defense that such
laborers and mechanics accepted or agreed to
accept less than the reguired mte of wages or
voluntarily made refunds.

“Sec. £. This Act shall not be construed to super-
sede or impzair any authority otherwise grantsd

by Federnl Jaw to provide for the e;tabh..lunant

of specific wage rates.

“See. 5. This Aet shall take effect thirty days
after its passage, but shall not afect any coatract
then existing or any contract that may therexfter
be entered into pursuant to invitations for bids
that are outstanding at the time of the passage of
this Act '

#Sec. 6. In the event of a nationz] emergency
the President is authorized to suspend tbe pro-
visions of this Act.

“Sec. 7. The funds appropriated and made
available by the Emergencey Relief Appropriation
Act of 1935 (Public Resolution Numbered 11,
74th Congress), are hereby made arrilable for the
fiseal year ending June 30, 1026, to the Depart-
ment of Labor for expenses of the administration
of this Act™

Approved, August 30, 1933,

AMENDMENT
[Public—No, 633—76th Congress]

{Chapter 372—2d Session]

[S. 3650]

AN ACT

To require the payment of prevalling rates of wagess on Fedeml public works {o Alesir ond Havwali,

Be it cnacted by the Scnate and House of Eep-

~ resentatives of the United States of America in

Congress assembled, That section 1 of the Act en-
titled “An Act relating to the rate of wages for
laberers and mechanics employed on public build-
ings of the TUnited States and the District of
Columbia by contractors and subcontracrors, and
for other purposes,” approved Aarch 2, 1931 (46
Stat. 1494), as amended, is further amended by
striking out .the words “States of the TUnlon or
the District of Columbia™ and inserting in ljeu
theroof “States of the Union, the Territory of
Alaskz, the Territory of Huawail, or the District
of Columbia™; and by striking out the words “or
other civil subdivision of the State” and insert-
ing in lien thereof “or other civil subdivision of
the State, or the Territory of Alasks or the Ter-
ritory of Hawaii™

Sec. 2. The amendments made by this Act shall
take effect on the thirtieth day zfter the date of
enacecent of this Aet, but shall not afect any
eoniTLst In existonce on such effective dnte or made
thereafter pursuant to invitations for bids out-
standing on the date of enactment of this Ats.

Approved, June 15, 1940.

140 T. S. Code, sec.

The fact that any contrnct authorizeé by zny
Act is entered into without regnrd to section 3
of Title 41, or upon a cost-plus-a-fized-fee buiis
or orherwise without advertising for propos:ls,
shall not be construed to render inappiicable the
provisions of sections 276a to 276a-3 of this title,
if such Act would orherwise be applicable to such
contrngt. March 23, 1941, 12 noon, ch. 28, 55 Stoe
53; Aug. 21, 1041, ch, 595, 55 Stat. 658,

2760~}



AXENDIENT
[Public—No. 85-345—88th Congress]
) suly 2, 1964
[FLR. 6041

AN ACT

To amrod the prevailing wage section of the Davis-Bacon Act zs smended; and related sections of the Federnl Alrport

Act, a5 amended ; and the National Housing Aet as amended

Ec it cnocied by the Senaic ond House of Represcnialioes of the United Stater of Americg fa Congress
gsscmbicd, That section 1 of the Act of Mareh 2. 1031, a5 gmended (36 Stat 1484, as amended: 30 U.S.C
27G6a), iz berchby nmended by designating the languege of the present section as subsection (a) zand by
sdding ar the ead thereof the following new subsection (b):

“(b) As used in this Act the term “magey’, ‘scale of wages', “Tage rates’, ‘minimom wages’, and
‘prevailing nages’ shall incinde—
" “(1) the Laz=ic houriy rate of pay; ond
“{2) the amount of—
“{A) the rate of contribution trrevocably made by a cootT=otor or subcopniradior to a
Srustee or to = third person purswant o g fund plan, er nrogTam ;s and
“(B} the mir of costs lo.the cootractor or subcontmaclor which may be reasoanmbly
asticipated in providing Lenefite to inborers and meckznics pursuaant to an enforcibie commit-
meat o carry out a fnancizllT respousible plan or program which tras com=—unicsted in
wiiting to the laborers and mechanics affected,
for wedical or hospitzl core, pensivns on retrrment or denth. compensation for infusics or Dirness
resulting from vctonodonal aedvity, or josurmace to provide ony of the foregoing, for unem-
plorment Leaefita. life lasurance, dimbilitr and sickness insnrance, or accident inszrance, for
Tacation apd holiday par. for defraying costs of apprenticeship or other siwnilar prosmmms, or
Tor other bona fide [ringe benefits, hut oniy where the conblaelor ar SUDCORTor IS Dot required
br¥ other Federal. Btate, or lecml law to provide anT sueh hepefits:
Prooided, That the obligation of o contraetor or subcuntactsr (6 make rayment {o accordance with the
prevziling wase determinatons of the Secretary of Labor. insofar ns thiy Act and other Aots incarpo-
TRiiny this Act Ly referencr are concerned may be discharged Ly the making of parments in cash, by the
making of contributions »f 4 Cpe referred to in paragraph {2} (A), or by the assumpuon of a1 enforcibie
commiiment tu bear the cosis of 4 plad or progtom of o e reforred Lo in parzzaplt (2) (B), or anr
combingnol thereof, where the agzesaie of ooy such parmernts, cunLribubious. wnd tuss is LOL less than
the mte of 7ar described in paragTaph (1) nlos the amount refertsd to in jmrarraph {2).

"Iln determuining the overtime pay to which the lnborer or mechanic is entitied nnder any Pedesal
law, his regmler or basic bousiy rare of pay {or other alternative rre upon which premdum rate of
overtime compensation is cowmputed) shnll be deemed to be the tate computed under mraz=aph (1),
except that where the zmount of parments, contribolions. or costs incurred with ESDeCL to LM excesds
the prevniling w2ge applicable to him nnder this Aer sueh rezular or basic hoerly ™ate of mar for such
otper zlternative rate) shall be zrrived at by deducting from the amouns of naFiDents, contributions, or
cosis actanlly incurred with respect.to him, the amount of contributionz gr covrs of the tTpes destmibed
In parazraph (2} actually {menrred with respect to him, or the amount determined wader parngraph (2)
but nmot actoally pajd whichever amonnt s the zrentes™

Ste. . Section 15(b} of the Federal Airport Act &s amended (S0 Stat 17X, as amended; 40 T.S.C.
1134(b)), is herchyr amended by inserting the werdy “in accordance with the Davis-Bacon Acth &s
smended {40 U.S.C. 270a—276a-5)" after the words “Secrerary of Lalor.”.

Sez 3. Section 2I12{a} of tbe Nntional Housing Act, a5 amended {53 Stzr, 208, as zmended : 12 T.8.C.
I1T15(c)). s berebyr nmended bF inserting the wortds “in acenriance with the Duvis-Breon Act 33 amended
(40 C.5.C. Z788—270n~2),” after the words “Socretary of Laiwr,™. -

Scc. 4. The amendmenta made LY this Act xhall take sfTect oD the ninetieth day after the dzate of
ecactment of this Act. but shall not adec: anr conmact io existence on such effsctive date or wade there
slter pursnaidl to jnvitatious for bidr outstanding on such effoctive date nnd the mre of pRuents specifed
br section 1{D)(2) of the 4et of Mareh 2, 1931 zs amended br this act sball. during o period of two
sppdred apd seventT da¥s alter xuch effeciive date. become cdective ool in those coses and rensonable
clas<cs of roses 23 the Secretary of Labor. AcCting os rapicly as pracucable to make such rates of payments
tally efeciive, skall by rule or resulation provide.

-
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EMPLOYMENT OF APPRENTICES AND TRAINEES
. IN COMPLIANCE WITH 29 C.F.R.

A. APPRENTICES

Apprentices will be permitted to work as such only when they are registered,
individually, under a bona fide apprenticeship program registered with a State
apprenticeship agency which is recognized by the Bureau of Apprenticeship and Training,
U.S. Department of Labor; or, if no such recognized egency exists in a State, under g
program registered with the Bureau of Apprenticeship and Training, U.S. Department of
Labor. The allowable ratio of apprentices to journeymen in any craft classifiestion shall
not be greater than the ratio permitted to the contractor as to his entire work force under
the registered program. Any employee listed on a payroll at an apprentice wage rate, who
is not a trainee as defined in subdivision (b) of this subparagraph or is not registered es
above shall be pesid the wage rate determined by the Secretary of Labor for the
classification of work he.actually performed. The contractor or subcontractor will be
required to furnish to the contracting officer written evidence of the registration of his
program and apprentices es well as of the appropriste ratios and wage retes, for the area
of construction prior to using any apprentices on the contract work.

.B. TRAINEES

Trainees will be permitted to work as such when they are bona fide trainees
employed pursuant to a program approved by the U.S. Department of Labor, Manpower
. Administration, Bureau of Apprenticeship and Training, and, where subdivision (iii) of Part
5 {(a) of this subparagraph is applicable, in accordance with the provisions of subdivisién
{d), (said subdivision is. also known and herein referred t& as "Part 5 (a)") of this subtitle.*

C. The phrase "aborer or mechanie” shall inciude for Feders! Labor Standerds
Provisions purposes the categories of apprentices and trainees.

D.  *If the contract amount exceeds $10,000 the following conditions shall apply:
§5a.3 APPRENTICE AND TRAINEE EMPLOYMENT REQUIREMENTS
(a) (1) In compliance with 26 C.F.R. §52.3, as amended, the contractor agrees:

(i) That he will make & diligent effort to hire for the performeance of the
contract & number of apprentices or trainees or both, in each occupation, which beers tg
the average number of the journéymen in that occupation to be employec in the
performance of the contract the appliceble ratio as determined by the Secretary of Labor:

(ii) That he will assure that 25 percent of such apprentices ot trainees in esch
occupation are in their first year of training, where feasibie, Feasibility here involves a’
consideration of (z) the availability of training opportunities for first year apprentices, (b)
the hazardous nature of the work for beginning worker, (e) excessive unemployment of
apprentices in their second and subsequent years of training.

(iii) Thaet during the performance of the contract he will, to the greatest extent
possible, employ the number of apprentices or trainees necessary to meet currently the
. requirement of subdivisions (i) and (ii) of this subparagraph.
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* This subdivision is also known and herein referred to as "Part 5 {a)".

{2) The contracter agrees to meaintain records of employment by trade of the
number of apprentices and trainees, apprentices and trainees by first year of training, and
of journeymen, and wages peid and hours worked of such apprentices, trainees and
journeymen. The contractor sgrees to make these records available for inspection upon’
request of the Department of Labor and Federal egency concerned.

(3) The contractor who claims compliance based on the criterion stated in §3(a).
4(b) ettached hereto, agrees to maintain records of emplovment, as described in §3(e). 3(a)
(2), attached hereto on non-federal and non-federally assisted construction work done
during the performance of this contract in the same labor market area. The contractor
agrees to make these records aveilable for inspection upon request of the Department of
Labor and Federel agency concerned.

(4) The contractor agrees to supply one copy of the written notices required in
accordance with §5 (a). 4(e¢) attached hereto at the reguest of Federal agency compliance
officers. The contractor also agrees to supply at 3-month intervals during performance of
the contract and after completion of contraet performance a statement deseribing steps
taken toward making a diligent effort and containing & breakdown by craft, of hours
worked and weges paid for first year apprentices and trainees, other apprentices and
trainees and journeymen. One copy of the statement will be sent to the agency
concerned, and one to the Secretary of Labor.

(5) (a) The contractor agrees to insert in any subcontract under this contract the
requirements conteined in subparagraphs {d) (1), (d) (2), (d) (3) and (d) (4) of this Section
208. Sections 5(a). 4, 5 (a). 5, and 5 (a). 7 are attached hereto and shall be attached to
each subcontract for the information of the contractor. The term "contractor” as used in
such clauses in any subcontract shall mean the subcontractor.

{b) The provisions of Paragraph (a) of this Section shall not apply with regard to
any contract, if the head of the Federel Agency concerned finds it likely that making of
the contract with the clauses contained in Paragrapt {g) of this Section will prejudice the
nationel security. °

55(a).4 CRITERIA FOR MEASURING DILIGENT REPORT

A contrector will be deemed to have made & "diligient effort" as required by §5(a).3
if during the performance of his contract he accomplishes at least one of the following
three objectives:

(2) The contractor employs on this project & number of apprentices and trainees by
craft es required by the contract clauses at least equal to the ratios established in
accordance with §5(a).5.

(b} The contractor employs on all his public and private construction work combined
in the labor market aree of this project, an average number of apprentices and trainees by
craft as required by the contract clauses, at least equal to the ratios established in
accordance with §3(a).5.
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(e} (1) Before commencement of work on the project, the contractor, if covered by
& collective bargaining agreement, will give written notice to all joint apprenticeship
committees: the local U.S. Employment Security Office; local chapter of the Urban
League, Workers Defense League, or other local organization concerned with minority
employment, and the Bureau of Apprenticeship and Training Representative, U.S.
Department of Labor, for the loecality. The contractor, if not covered by & collective
bargaining agreement, will give written notice to all the groups stated above except joint
apprenticeship committees; this contractor also will notify all non-joint spprenticeship
censors in the labor market area.

(2) The notice will include at least the contractor's name and address, the job site
address, value of contract, expected starting and completion dates, the estimated average
number of employees in each occupation to be employed over the duration of the
contract, and a statement of his willingness to employ & number of apprentices and
trainees at least equel to the ratios established in accordance with §3(a).5.

{3} The contractor must employ all qualified applicants referred to him through
normeal channels (such as the Employment Service, the Joint Apprenticeship Committees
and, where applicable, minority organizations and apprentice outreach programs who have
been delegated this functions) at least up to the number of such epprentices and trainees
‘required by the applicable provision of §3(a).5.

§5(a).5 DETERMINATION OF RATIOS OF APPRENTICES OR TRAINEES TO
JOURNEYMEN . :

The Secretary of Labor has determined that the applicable ratios of apprentices and
treinees to journeymen in any occupation shall be as follows:

(a) In any occupation, the applicable ratio of apprentices and trainees to
journeymen shall be equal to the predominant ratio for the occupation in the area where
the construction is to be undertzken, set forth in collective bargaining agreements or
other employment agreements, and available through the Regional Manager for the
Bureau of Apprenticeship and Training for the applicable arez.

(b) For any oecupation for which no such ratio is found, the ratio of apprentices and
trainees to journeymen shall be determined by the contrzctor in secordance with the
recommendations set forth in the standards of the National Joint Apprentice Committee
for the Occupation, which ere filed with the TU.S. Department of Labor's Buresu of
Apprenticeship and Treining.

(e} For any occupation for which no such recommendations are found, the ratio of
apprentices and trainees to journeymen shall be at least one apprentice or trainee for °
each five journeymen.

§5(a).5 YARIATIONS, TOLERANCES, AND EXEMPTIONS

Veriations, tolerances, and exemptions from any requirement of this part with
respect to any contract or subcontract may be granted when such action is necessary and
proper in the public interest, or to prevent injustice, or undue hardship. A request for e
variation, tolerance, or exemption may be made in writing by any interested person to
the Secretery, U.S. Department of Labor, Washington, D.C. 20210.
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55(a).7 ENFORCEMENT

(2) Each Federal agency concerned shell insure that the contract clauses required
by §5(a). 3(a) are inserted in every Federal or Federally-assisted construction contract
subject thereto. Federal agencies administering assistance programs for construction
work for which they do not contract directly shall promulgate regulations .and procedures
necessary to insure that contracts for the construction work subject to §5(a). 3(a) will
contain the clauses required thereby, .

(b) Enforcement activities, including the investigation of complaints of violations,
to assure compliance with the requirements of this part, shall be the primary duty of the
Federal sgency swaiting the contract or providing the Federal assistance. The
Department of Labor will coordinate its efforts with the Federal agencies, es may be
necesszry, to essure consistent enforcement of the requirements of this part.
Enforcement of these provisions shall be in accordance with the procedures outlined in
§5.6 of Part 5 of this subtitle. :

ZFFECTIVE DATE. The provisions of this part shall be epplicebie to every
Invitation for Bids, and to every negotiation, request for proposals, or request for
quotations, for & Federal or Federally-assisted construction contract, issued efter -
Januery, 30, 1972, and to every such contract entered into on the basis of sueh invitation
or negotiation.



Subtitle A—Office of the Secretary of Transportation

projects assisted by the Federal Highway
Administration.

(vi) The State shall not locate or design a
highway in such a manner as to require, on
the basis of race, color, or national origin,
the relocation of any persons.

(vii) The State shall not locate, design, or
construct a highway in such a manner as to
deny reasonable access to, and use thereof,
to any persons on the basis of race, color, or
national origin.

<" (3) Urban Mass Transportation Adminis-
tration. (i) Any person who is, or seeks to
be, a patron of any public vehicle which is
operated as a part of, or in conjunction
with, a project shall be given the same
access, seating, and other treatment with
regard to the use of such vehicle as other
persons without regard to their race, color,
or national origin.

(ii) No person who is, or seeks to be, an
employee of the project sponsor or lessees,
concessionaires, contractors, licensees, or
any organization furnishing public transpor-
tation service as a part of, or in conjunction
with, the project shall be treated less favor-
ably than any other employee or applicant
with regard to hiring, dismissal, advance-
ment, wages, or any other conditions and
benefits of employment, on the basis of
race, color, or national origin.

(iii) No person or group of persons shall
be discriminated against with regard to the
routing, scheduling, or quality of service of
transportation service furnished as a part of
the project on the basis of race, color, or na-
tional origin. Frequency or service, age and
quality of vehicles assigned to routes, qual-
ity of stations serving different routes, and
location of routes may not be determined on
the basis of race, color, or national origin.

(iv) The location of projects requiring
land acquisition and the displacement of
persons from their residences and business-
es may not be determined on the basis of
race, color, or national origin.

(b) QObligations of the airport operator—
(1) Tenants, contractors, and concession-
aires. Each airport operator shall require
each tenant, contractor, and concessionaire
who provides any activity, service, or facility
at the airport under lease, contract with, or
franchise from the airport, to covenant in a
form specified by the Administrator, Feder-
al Aviation Administration, that he will
comply with the nondiscrimination require-
ments of this part.

(2) Notification of beneficiaries. The air-
port operator shall: (i) Make a copy of this
part available at his office for inspection
during normal working hours by any person
asking for it, and (i) conspicuously display a
sign, or signs, furnished by the FAA, in the
main public area or areas of the airport,
stating that discrimination based on race,
color, or national origin is prohibited on the
airport.
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(3) Reports. Each airport owner subject to
this part shall, within 15 days after he re-
ceives it, forward to the Area Manager of
the FAA Area in which the airport is locat-
ed a copy of each written complaint charg-
ing discrimination because of race, color, or
national origin by any person subject to this
part, together with a statement describing
all actions taken to resolve the matter, and
the results thereof. Each airport operator
shall submit to the area manager of the
FAA area in which the airport is located a
report for the preceding year on the date
and in a form prescribed by the Federal
Aviation Administrator.

(35 FR 10080, June 18, 1970, as amended by
Amdt. 21-1, 38 FR 5875, Mar. 5, 1973; Amdt.
21-3, 40 FR 14318, Mar. 31, 1975] .

PART 23—PARTICIPATION BY MI-
NORITY BUSINESS ENTERPRISE IN
DEPARTMENT OF TRANSPORTA-
TION PROGRAMS
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Sec.

23.69 Challenge procedure.

APPENDIX A—SECTION-BY-SECTION ANALYSIS

APPENDIX B--DETERMINATIONS OF BUSINESS
S1zZE

APPENDIX C—GUIDANCE FOR MAKING DETER-
MINATIONS OF SocIal AND EcoNoMIc Dis-
ADVANTAGE

APPENDIX D—JUSTIFICATIONS FOR REQUESTS
FOR APPROVAL OF OVERALL (GOALS OF LESS
THAN TEN PERCENT

Subpart E—Compliance and enforcement

23.73 Complaints.
23.75 Compliance reviews.
23.81 Conciliation procedures for financial

assistance programs.

23.83 Enforcement proceedings for finan-
cial assistance programs.

23.85 Emergency enforcement procedure.

23.87 Willful provison of incorrect infor-
mation.

SCHEDULE A—INFORMATION FOR DETERMINING
MINORITY BUSINESS ENTERPRISE ELIGI-
BILITY

SCHEDULE B—INFORMATION FOR DETERMINING
JOINT VENTURE ELIGIBILITY

AUTHORITY: Sec. 905 of the Railroad Revi-
talization and Regulatory Reform Act of
1978 (45 U.S.C. 803): sec. 30 of the Airport
and Airway Development Act of 1970, as
amended (49 U.S.C. 1730), sec. 19 of the
Urban Mass Transportation Act 1964, as
amended (Puh. L. 95-599); Title 23 of the
U.S. Code (relating to highways and high-
way safety); Title VI of the Civil Rights Act
of 1964 (42 U.8.C. 2000d et seq.); The Feder-
al Property and Administrative Services Act
of 1949 (49 US.C. 471 el seq.); Executive
Order 11625; Executive Order 12138, unless
otherwise noted.

SOURCE: 46 FR 21184, Mar. 31, 1880, unless
otherwise noted.

Subpart A—General

§23.1 Purpose.

(a) The purpose of this part is to
carry out the Department of Trans-
portation's policy of supporting the
fullest possible participation of firms
owned and conirolled by minorities
and women, (MBEs) in Department of
Transportation programs. This in-
cludes assisting MBEs throughout the
life of contracts in which they partici-
pate.

(b} This part implements in part sec-
tion 905 of the Railroad Revitalization
and Regulatory Reform Act of 1978
(45 U.S.C. 803); section 30 of the Air-
port and Airway Development Act of
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1970, as amended (49 U.S.C. 1730); sec-
tion 19 of the Urban Mass Transporta-
tion Act of 1864, as amended (Pub. L.
956-599); Title VI of the Civil Rights
Act of 1964 (42 U.S.C. 20004 et seq.);
the Federal Property and Administra-
tive Services Act of 1949 (40 U.S.C. 471
el seq.); and Title 23 of the U.S. Code
(relating to highways and highway
safety). This regulation supersedes all
DOT regulations issued previously
under these authorities, insofar as
such regulations affect minority busi-
ness enterprise matters in DOT finan-
cial assistance programs.

§23.2 Applicability.

This part applies to any DOT pro-
gram through which funds are made
available to members of the public for
accomplishing DOT's purposes. Con-
tracts and subcontracts which are to
be performed entirely outside the
United States, its possessions, Puerto
Rico, and the North Mariana Islands,
are exempted from this part.

§ 23.5 Definitions.

“Affirmative action” means taking
specific steps to eliminate discrimina-
tion and its effects, to ensure nondis-
criminatory resulis and practices in
the future, and to involve minority
business enterprises fully in contracts
and programs funded by the Depart-
ment. ‘

“Applicant” means one who submits
an application, request, or plan to be
approved by a Departmental official
or by a primary recipient as a condi-
tion to eligibility for DOT financial as-
sistance; and “application’” means such
an application, request, or plan.

“Compliance” means the condition
existing when a recipient or contractor
has met and implemented the require-
ments of this part.

“Contract” means a mutually bind-
ing legal relationship or any modifica-
tion thereof obligating the seller to
furnish supplies or services, including
construction, and the buyer to pay for
them. For purposes of this part, a
lease is a contract.

“Contractor” means one who partici-
pates, through a contract or subcon-
tract, in any program covered by this
part, and includes lessees.
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“Department” or “DOT" means the
Department of Transportation, includ-
ing its operating elements.

“DQOT-assisted contract” means any
contract or modification of a contract
" between a recipient and a contractor
which is paid for in whole or in part
with DOT financial assistance or any
contract or modification of a contract
between a recipient and a lessee.

“DOT financial assistance” means fi-
nancial aid provided by the Depart-
ment or the United States Raijlroad
Association to a recipient, but does not
include a direct contract. The finan-
cial aid may be provided directly in
the form of actual money, or indirect-
ly in the form of guarantees author-
ized by statute as financial assistance
services of Federal personnel, title or
other interest in real or personal prop-
erty transferred for less than fair
market value, or any other arrange-
ment through which the recipient
benefits financially, including licenses
for the construction or operation of a
Deep Water Port.

“Departmental element” means the
following parts of DOT:

(a} The Office of the Secretary
(OSTY;

(b) The Federal Aviation Adminis-
tration (FAA)J;

(¢} The United States Coast Guard
(UscaGy;

{(d) The Federal Highway Adminis-
tration (FHWA);

(e) The Federal Railroad Adminis-
tration (FRA);

(f) The National Highway Traffic
Safety Administration (NHTSA);

(g) The Urban Mass Transportation
Administration (UMTA);

(h} The St. Lawrence Seaway Devel-
opment Corporation (SLSDC); and

(i) The Research and Special Pro-
grams Administration (RSPA).

“Joint venture” means an associa-
tion of two or more businesses to carry
out a single business enterprise for
profit for which purpose they combine
their property, capital, efforts, skills,
and knowledge.

“Lessee” means & business or person
that leases, or is negotiating to lease,
property from a recipient or the De-
partment on the recipient’s or Depart-
ment’s faclility for the purpose of oper-
ating a transportation-related activity

§23.5

or for the provision of goods or serv-’
ices to the facility or to the public on
the faecility. ,

-“Minority” means a person who is a
citizen or lawful permanent resident
of the United States and who is:

(a) Black (a person having origins in
any of the black racial groups of
Africa);

(b) Hispanic (a person of Mexican,
Puerto Rican, Cuban, Central or
South American, or other Spanish cul-
ture or origin, regardless of race);”

(c) Portuguese (a person of Portu-
guese, Brazilian, or other Portuguese
culture or origin, regardless of race):

(d) Asian American (a person having
origins in any of the original peoples
of the Far East. Southeast Asia, the-
Indian subcontinent, or the Pacific Is-
lands); or

(e} American Indian and Alaskan
Native (a person having origins in any
of the original peoples of North Amer-
ica.)

(f) Members of other groups, or
other individuals, found to be eco-
nomically and socially disadvantaged
by the Small Business Administration
under section 8(a) of the Small Busi-
ness Act, as amended (15 TU.S.C.
637(a)).

“Minority business enterprise” or
“MBE'" means a small business con-
cern, as defined pursunt to section 3 of
the Small Business Act and imple-
menting regulations, which is owned
and controlled by one or more minori-
ties or women. This definition applies
only to financial assistance programs.
For the purposes of this part, owned
and controlled means a business:

(a) Which is at least 51 per centum
owned by one or more minorities or
women or, in the case of a publicly
owned business, at least 51 per centum
of the stock of which is owned by one
or more minorities or women; and

(b) Whose management and daily
bhusiness operations are controlled by
one or more such individuals.

MBE coordinator” means the offi-
cial designated by the head of the De-
partment element to have overall re-
sponsibility for promotion of minority
business enterprise in his/her Depart-
mental element.

“Noncompliance” means the condi-
tion exlisting when a recipient or con-
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tractor has failed to implement the re-
quirements of this part.

“Primary recipient” is a recipient
who receives DOT financial assistance
and passes some or all of this assist-
ance on to another recipient.

“Program” means any undertaking
by a recipient to use DOT financial as-
sistance, and includes the entire activi-
ty any part of which receives DOT fi-
nancial assistance.

“Recipient” means any entity, public
or private, to whom DQT financial as-
sistance is extended, directly or
through another recipient for any pro-
gram.

“Secretary” means the Secretary of
transportation or any person whom
he/she has designated to act for him/
her.

“Set-aside” means a technique which
limits consideration of bids or propos-
als to those submitted by MBEs.

[45 FR 21184, Mar. 31, 1980, as amended at
46 FR 60459, Dec, 10, 19811

§23.7 Discrimination prohibited.

No person shall be excluded from
participation in, denied the benefits
of, or otherwise discriminated against
in connection with the award and per-
formance of any contract covered by
this part, on the grounds of race,
color, national origin, or sex.

Subpart B—[Reserved]

Subpart C—Department of Transpor-
tation Finaoncial Assistance Pro-
grams

§23.41 General.

(a) Responsibilities of applicants
and recipients. (1) All applicants and
recipients shall follow the require-
ments of section 23.43.

(2) Applicants and recipients in the
following categories who will let DOT-
assisted contracts shall implement an
MBE program containing the elements
set forth in § 23.45(e) through (i). This
program shall be submitted for ap-
proval to the DOT element concerned
with the application for financial as-
sistance or project approval.

(i) Applicants for funds in excess of
$250,000, exclusive of transit vehicle
purchases, under sections, 3, 5, 9, 9A,
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17 and 18 of the Urban Mass Trans-
portation Act of 1964, as amended, and
Federal-aid urban systems.

(ii) Applicants for planning funds in
excess of $100,000 under section 6, 8, 9
or 8A of the Urban Mass Transporta-
tion Act of 1864, as amended.

(iii} Applicants for Section 402 pro-
gram funds of the National Highway
Traffic Safety Administration;

(iv) Applicants for funds in excess of
$250,000 awarded by the Federal Avia-
tion Administration to general avia-
tion airports;

(v) Applicants for funds in excess of
$400,000 awarded by the Federal Avia-
tion Administration to non-hub air-
ports; and

(vi) Applicants for planning funds in
excess of $75,000 awarded by the Fed-
eral Aviation Administration.

(vii) Licensees or applicants for a li-
cense under the Deepwater Port Act
of 1974 (33 U.S.C. 1501 et seq.).

(3) All applicants and recipients in
the following categories who will let
DOT-assisted contracts shall imple-
ment an MBE program containing all
the elements set forth in § 23.45. The
program shall be submitted for ap-
proval to the DOT element concerned
with the application for assistance or
project approval.

(1) Applicants for Federal-aid high-
way program funds;

(ii) Applicants for funds in excess of
$500,000, exclusive of transit vehicle
purchases, under sections 3, 5, 9, 9A,
17 and 18 of the Urban Mass Trans-
portation Act of 1964, as amended, and
Federal-aid urban systems:

(iii) Applicants for planning funds in
excess of $200,000 under section 6, 8, 9
and 9A of the Urban Mass Transporta-
tion Act of 1964, as amended.

(iv) Applicants for funds in excess of
$500,000 awarded by the Federal Avia-
tion Administration to large, medium
and small hub airports; and

(v) Applicants for financial assist-
ance programs, including loan guaran-
tees, by the Federal Railroad Adminis-
tration and the United States Railway
Association.

(b) Approval requirement. Applica-
tions and funding agreements gare
signed and authorizations to proceed
are approved only after the applicant’s
MBE program has been approved by
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the Departmental element. This re-
guirement applies to applications, au-
thorizations to proceed requested by
Federal-aid highway program recipi-
ents, and requests for draw downs
from the U.S. Railway Association
submitted 90 days or more following
the effective date of this part.

(c) Effect of agreement. The MBE
program prepared by the applicant
and the commitment made by the ap-
plicant to carry out the MBE program
is incorporated into and becomes part
of this agreement and subsequent fi-
nancial assistance agreements. The
agreement between the Department
and the recipient shall contractually
bind the recipient to the commitments
made in the MBE program, as ap-
proved by the Department. Failure to
keep these commitments shall be
deemed noncompliance with this part.
Once submitted and approved, an
MBE program is applicable to all
DOT-assisted contracts solicited and
let by the applicant after the approval
date of the MBE program regardless
of the approval date of the grant or
project under which the contracts are
let.

(d) Other MBE programs. (1) Appli-
cants meeting the criteria set forth in
paragraphs (aX2) and (3) of this sec-
tion who have formulated MBE pro-
grams under previous requirements of
DOT or other agencies shall revise
these programs to conform to the re-
quirements of this part prior to the
approval of their next application.

(2) An MBE program approved by
one Departmental element is accepta-
ble to all Departmental elements. Ap-
plicants having an approved MBE pro-
gram are not required to resubmit the
program or to produce a new program
for future applications, as long as all
requirements for approval continue to
be met and implementation of the pro-
gram is achieving compliance. The De-
partmental element reassesses its ap-
proval of the MBE program of con-
tinuing recipients at least annually.

(e) Transil vehicle manufacturers.
Transit vehicle manufacturers who
wish to bid on UMTA-assisted transit
vehicle procurement contracts shall
have a UMTA-approved MBE pro-
gram. Each UMTA recipient shall re-
quire these manufacturers to certify
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that they have such a program as a
condition for bidding on UMTA-assist-
ed contracts.

(fy Exzemptlions. The head of the De-
partmental element may, under appro-
priate circumstances, and with the
concurrence of the Secretary, grant
deviations or exemptions from this
subpart. A request for deviation or ex-
emption from this subpart shall be in
writing and shall include a showing as
to how the particular situation is ex-
ceptional and how the modified pro-
gram complies substantially with this
part. If the applicant asserts that
State or local law prohibits it from in-
cluding a particular provision in its
program, the applicant shall provide
copies of all legal citations supporting
the claim.

(45 FR 21184, Mar. 31, 1980, as amended at
48 FR 33444, July 21, 19831

§23.43 General requirements for recipi-
ents. -

(a) Each recipient shall agree to
abide by the statements in paragraphs
(a)(1) and (2) of this section. These
statements shall be included in the re-
cipient’s DOT financial assistance
agreement and in all subsequent
agreements between the recipient and
any subrecipient and in all subsequent
DOT-assisted contracts between recipi-
ents or subrecipients and any contrac-
tor.

(1) “Policy. It is the policy of the
Department of Transportation that
minority business enterprises as de-
fined in 49 CFR Part 23 shall have the
maximum opportunity to participate
in the performance of contracts fi-
nanced in whole or in part with Feder-
al funds under this agreement. Conse-
quently the MBE requirements of 49
CFR Part 23 apply to this agreement.”

(2) “MBE Obligation. (i) The recipi-
ent or its contractor agrees to ensure
that minority business enterprises as
defined in 49 CFR Part 23 have the
maximum opportunity to participate
in the performance of contracts and
subcontracts financed in whole or in
part with Federal funds provided
under this agreement. In this regard
all recipients or contractors shall take
all necessary and reasonable steps in
accordance with 49 CFR Part 23 to
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ensure that minority business enter-
prises have the maximum opportunity
to compete for and perform contracts.
Recipients and their contractors shall
not discriminate on the basis of race,
color, national origin, or sex in the
award and performance of DOT-assist-
ed contracts.”

(b) Each DOT financial assistance
agreement shall include the following:
“If as a condition of assistance the re-
cipient has submitted and the Depart-
ment has approved a minority busi-
ness enterprise affirmative action pro-
gram which the recipient agrees to
carry out, this program is incorporated
into this financial assistance agree-
‘ment by reference. This program shall
be treated as a legal obligation and
failure to carry out its terms shall be
treated as a violation of this financial
assistance agreement. Upon notifica-
tion to the recipient of its faflure to
carry out the approved program the
Department shall impose such sanc-
tions as noted in 49 CFR Part 23, Sub-
part E, which sanctions may include
termination of the agreement or other
Mmeasures that may affect the ability
of the recipient to obtain future DOT
financial assistance.”

(c) The recipient shall advise each
subrecipient, contractor, or subcon-
tractor that failure to carry out the re-
quirements set forth in § 23.43(a) shall
constitute a breach of contract and,
after the notification of the Depart-
ment, may result in termination of the
agreement or contract by the recipient
or such remedy as the recipient deems
appropriate.

(d) Recipients shall take action con-
cerning lessees as follows:

(1) Recipients shall not exclude
MBEs from participation in business
opportunities by entering into long-
term, exclusive agreements with non-
MBEs for the operation of major
transportation-related activities or
major activities for the provision of
goods and services to the facility or to
the public on the facility.

(2) Recipients required to submit af-
firmative action programs under
§ 23.41 (aX2) or (aX3) that have busi-
ness opportunities for lessees shall
submit to the Department for approv-
al with their programs overall goals
for the participation as lessees of
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firms owned and controlled by minori-
ties and firms owned and controlled by
women. These goals shall be for a
specified period of time and shall be
based on the factors listed in
§ 23.45(gX5). Recipients shall review
these goals at least annually, and
whenever the goals expire. The review
shall analyze projected versus actual
MBE participation during the period
covered by the review and any changes
in factual circumstances affecting the
selection of goals. Following each
review, the recipient shall submit new
overall goals to the Department for
approval. Recipients that fail to meet
their goals for MBE lessees shall dem-
onstrate to the Department in writing
that they made reasonable efforts to
meet the goals.

(3) Except as provided in this sec-
tion, recipients are not required to in-
clude lessees in their affirmative
action programs. Lessees themselves
are not subject to the requirements of-
this part, except for the obligation of
§ 23.7 to avoid discrimination against
MBEs.

§23.45 Required MBE program compo-
nents.

(a) A policy statement, expressing a
commitment lo use MBEs in all as-
pecls of contracting to the maximum
extent feasible. (1) The applicant’s pol-
icymaking body (Board, Council, etc.)
shall issue a policy statement, signed
by the chairperson, which expresses
its commitment to the program, out-
lines the various levels of responsibil-
ity and states the objectives of the
program. The policy statement shall
be circulated throughout the appli-
cant’s organization and to minority,
female, and nonminority community
and business organizations.

(b) The designation of liaison offi-
cer, as well as such support staff as
may be necessary and proper to ad-
minister the program, and a descrip-
tion of the authority, responsibility,
and dutlies of the liaison officer and
support staff. (1) The Chief Executive
Officer of the recipient shall designate
an MBE liaison officer and adequate
staff to administer the MBE program.
The MBE liaison officer shall report
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directly to the Chief Executive Offi-
cer.

(2) The MBE liaison officer shall be
responsible for developing, managing,
and implementing the MBE program
on a day-to-day basis; for carrying out
technical assistance activities for
MBEs; and for disseminating informa-
tion on available business opportuni-
ties so that MBEs are provided an eq-
uitable opportunity to bid on the ap-
plicant’s contracts.

(¢} Procedures to ensure that MBESs
have an equilable opportunity to com-
pete for contracts and subcontracts.
The recipient shall develop and use af-
firmative action techniques to facili-
tate MBE participation in contracting
activities. These technigques include:

(1) Arranging solicitations, time for
the presentation of bids, quantities,
specifications, and delivery schedules
so as to facilitate the participation
MBEs.

(2) Providing assistance to MBEs in
overcoming barriers such as the inabil-
ity to obtain bonding, financing, or
technical assistance.

(3) Carrying out information and
communications programs on con-
tracting procedures and specific con-
tracting opportunities in a timely
manner, with such programs being bi-
lingual where appropriate.

(d) Opportunities jfor the wuse of
banks owned and controlled by mi-
norities or women. (1) The recipient
shall thoroughly investigate the full
extent of services offered by banks
owned and controlled by minorities or
women in its community and make the
greatest feasible use of these banks.

(2) Recipients shall also encourage
prime contractors to use the services
of banks owned and controlled by mi-
norities or women.

(e) MBE directory. (1) The recipient
shall have available a directory or
source list to facilitate identifying
MBEs with capabilities relevant to
general contracting requirements and
to particular solicitations. The recipi-
ent shall make the directory available
to bidders and proposers in their ef-
forts to meet the MBE requirements.
It shall specify which firms the De-
partment, recipient, or the Small Busi-
ness Administration has determined to

-
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be eligible MBEs in accordance with
procedures set forth in this subpart.

(f) Procedures to ascertain the eligi-
bility of MBEs and joint ventures in-
volving MBESs. (1) To ensure that its
MBE program benefits only firms
owned and controlled by minorities or
womern, the recipient shall certify the
eligibility of MBEs and joint ventures
involving MBEs that are named by the
competitors in accordance with this
subpart. Recipients may, at their own
discretion, accept certifications made
by other DOT recipients.

(2) Recipients shall require their
prime contractors to make good faith
efforts to replace an MBE subcontrac-
tor that is unable to perform success-
fully with another MBE. The recipient
shall approve all substitutions of .sub-
contractors before bid opening and
during contract performance, in order
to ensure that the substitute firms are
eligible MBEs.

(8) Percentage goals for the dollar
value of work to be awarded to MBEsS.
(1) Once the recipient has reviewed
proposed contracting to identify those
contracting activities which have the
greatest potential for MBE participa-
tion, the recipient shall set goals that
are practical and related to the poten-
tial availability of MBEs in desired
areas of expertise.

(2) The applicant/recipient shall es-
tablish two types of MBE goals:

(i) Overall goals for its entire MBE
program, for a specified period of time
(e.g. one year), or for a specific
project, (e.g. the construction of a fa-
cility); and

(ii) Contract goals on each specific
prime contract with subcontracting
possibilities, which the bidder or pro-
poser must meet or exceed or demon-
strate that it could not meet despite
its best efforts.

(3)(i) Recipients shall submit their
overall goals and a description of the
methodology used in establishing
them with their MBE program. When
the overall goals expire, new overall
goals shall be set and submitted to the
Department for approval. Contract
goals need not be submitted in the ap-
plicant’s MBE program, but the pro-
gram shall contain a description of the
methodology to be used in establishing
them. Contract goals may require ap-
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proval by the Department prior to
contract solicitation.

(ii) At the time the recipient submits
its overall goals to the Department for
approval, the recipient shall publish a
notice announcing these goals, inform-
ing the public that the goals and a de-
scription of how they were selected
are available for inspection during
normal business hours at the principal
office of the recipient for 30 days fol-
lowing the date of the notice, and in-
forming the public that the Depart-
ment and the recipient will accept
comments on the goals for 45 days
from the date of the notice. The
notice shall include addresses to which
comments may be sent, and shall be
published in general circulation media
and available minority-focus media
and trade association publications, and
shall state that the comments are for
informational purposes only.

(4) Recipients shall set separate
overall and contract goals for firms
owned and controlled by minorities
and firms owned and controlled by
wormern.

(5) The applicant shall consider the
following factors in setting overall
goals:

(i) Overall goals shall be based on
projection of the number and types of
contracts to be awarded by the appli-
cant and a projection of the number
and types of MBEs likely to be avail-
able to compete for contracts from the
recipient over the period during which
the goals will be in effect.

(ii) Overall goals shall also be based
on past results of the applicant’s/re-
cipient’s efforts to contract with
MBESs and the reasons for the high or
low level of those results.

(6) The applicant/recipient shall
review the overall goals at least annu-
ally. The review process shall analyze
projected versus actual MBE partici-
pation during the previous year. The
necessary revisions shall be made
based on the analySis and submitted to
the Department for approval.

(7) Goals shall be set for specific
contracts based on the known avail-
ability of qualified MBEs.

(8) Recipients and contractors shall,
at a minimum, seek MBES in the same
geographic area in which they seek
contractors or subcontractors general-
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ly for a given solicitation. If the recipi-
ent or contractor cannot meet the
goals using MBEs from this geograph-
ic area, the recipient or contractor, as
part of its efforts to meet the goal,
shall expand its search to a reasonable
wider geographic area.

(h) 4 means to ensure that competi-
tors make good faith efforts to meet
MBE contract goals:’

(1) For all contracts for which con-
tract goals have been established, the
recipient shall, in the solicitation,
inform competitors that the apparent
successful competitor will be required
to submit MBE participation informa-
tion to the recipient and that the
award of the contract will be condi-
tioned upon satisfaction of the re-
quirements established by the recipi-
ent pursuant to this subsection.

(i) The apparent successful competi-
tor’s submission shall include the fol-
lowing information:

(A) The names and addresses of
MBE firms that will participate in the
contract;

(B} A description of the work each
named MBE firm will perform;

(C) The dollar amount of participa-
tion by each named MBE firm.

(ii} The recipient may select the
time at which it requires MBE infor-
mation to be submitted. Provided, that
the time of submission shall be before
the recipient commits itself to the per-
formance of the contract by the ap-
parent successful competitor.

(2) If the MBE participation submit-
ted in response to paragraph (h)(1) of
this section does not meet the MBE
contract gozals, the apparent successful
competitor shall satisfy the recipient
that the competitor has made good
faith efforts to meet the goals.

(i) The recipient may prescribe other
requirements of equal or greater effec-
tiveness in lieu of good faith efforts.
Any recipient choosing alternative re-
quirements shall inform the DOT
office concerned by letter of the con-
tent of the requirements it has pre-
scribed within 30 days of the effective
date of this subsection. The recipient
may put these alternative require-
ments into effect immediately and
prior DOT approval of alternative re-
quirements is not necessary.
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(ii) If the Department determines
that the alternative requirements are
not as or more effective than the good
faith efforts provisions of this subsec-
tion, the Department may require the
recipient to use the good faith efforts
requirements of this subsection in-
stead of the requirements it has pre-
scribed.

(3) Meeting MBE contract goals,
making good faith efforts as provided
in paragraph (h)2) of this section, or
meeting requirements established by
recipients in lieu of good faith efforts,
is a condition of receiving a DOT-as-
sisted contract for which contract
goals have been established.

(i) [Reserved]

(j) A description of the methods by
which the recipient will require subre-
cipients, contractors, and subconirac-
tors lo comply with applicable MBE
requirements. (1) The recipient shall
include in its MBE program a descrip-
tion and the specific language of any
preconditions to subgrants or con-
tracts pertaining to the use of MBEs,
including subcontracting programs, it
awards with DOT funds in addition to
those required by this section. It shall
specify on what size and/or type of
contracts and subgrants it includes
such preconditions. The description
shall contain a summary of the ways
the recipient provides help to its su-
brecipients, contractors, and subcon-
tractors in drafting and implementing
their programs for using MBEs. The
description shall also include the
means by which the recipient enforces
the requirements placed on subreci-
pients, contractors and subcontractors.

(2) Any MBE subcontracting pro-
grams required by the recipient in ad-
dition to those required by this section
shall be submitted to the recipient by
the apparent successful bidder/pro-
poser. The bidders/proposers shall be
advised in the solicitation that failure
to submit the additional MBE subcon-
tracting program shall make the
bidder/proposer ineligible for award.

(k) Procedures by which the appli-
cant/recipient will implemenl MBE
sel-asides. Where not prohibited by
state or local law and determined by
the recipient to be necessary to meet
MRBE goals, procedures to implement
MBE set-asides shall be established.
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MBE set-asides shall be used only in
cases where at least three MBEs with
capabilities consistent with contract
requirements exist so as to permit
competition.

APPENDIX A—GUIDANCE CONCERNING
Goop FaiTH EFFORTS

To determine whether a competitor that
has failed to meet MBE contract goals may
receive the contract, the recipient must
decide whether the efforts the competitor
made to obtain MBE participation were
“good faith efforts™” to meet the goals. Ef-
forts that are merely pro forma are not
good faith efforts to meet the goals. Efforts
to obtain MBE participation are not good
faith efforts to meet the goals, even if they
are sincerely motivated, if, given all relevant
circumstances, they could not reasonably be
expected to produce a level of MBE partici-
pation sufficient to meet the goals. In order
to award a contract to a competitor that has
failed to meet MBE contract goals, the re-
cipient must determine that the competi-
tor's efforts were those that, given all rele-
vant circumstances, a competitor actively
and aggressively seeking to meet the goals
would make.

To assist recipients in making the re-
quired judgment, the Department has pre-
pared a list of the kinds of efforts that con-
tractors may make in obtaining MBE par-
ticipation. It is not intended to be a manda-
tory checklist; the Department does not re-
quire recipients to insist that a contractor
do any one, or any particular combination,
of the things on the list. Nor is the list in-
tended to be exclusive or exhaustive. Other
factors or types of efforts may be relevant
in appropriate cases. In determining wheth-
er a contractor has made good faith efforts,
it will usually be important for a recipient
to look not only at the different kinds of ef-
forts that the contractor has made, but also
the gquantity and intensity of these efforts.

The Department offers the following list
of kinds of efforts that recipients may con-
sider:

(1) Whether the contractor attended any
pre-solicitation or pre-bid meetings that
were scheduled by the recipient to inform
MBEs of contracting and subcontracting op-
portunities;

(7) Whether the contractor advertised in
general circulation, trade association, and
minority-focus media concerning the sub-
contracting opportunities;

(3) Whether the contractor provided writ-
ten notice to a reasonable number of specif-
ic MBEs that their interest in the contract
was being solicited, in sufficient time to
allow the MBEs to participate effectively,
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(4) Whether the contractor followed up
initial solicitations of interest by contacting
MBEs to determine with certainty whether
the MBEs were interested;

(5) Whether the contractor selected por-
tions of the work to be performed by MBEs
in order to increase the likelihood of meet-
ing the MBE goals (including, where appro-
priate, breaking down contracts into eco-
nomically feasible units to facilitate MBE
participation?;

(6) Whether the contractor provided in-
terestied MBEs with adegquate information
about the plans, specifications and require-
ments of the contract,

(T Whether the contractor negotiated in
good faith with interested MBEs, not reject-
ing MBEs as unqualified without sound rea-
sons based on a thorough investigation of
their capabilities;

(8) Whether the contractor made efforts
to assist interested MBEs in obtaining bond-
ing, lines of credit, or insurance required by
the recipient or contractor; and

(9) Whether the contractor effectively
used the services of available minority com-
munity organizations:; minority contractors’
groups; local, state and Federal minority
business assistance offices; and other orga-
nizations that provide assistance in the re-
cruitment and placement of MBES.

(Title VI of the Civil Rights Act of 1964; sec.
30 of the Airport and Airway Development
Act of 1970, as amended; sec. 905 of the
Railroad Revitalization and Regulatory
Reform Act of 1976, sec. 19 of the Urban
Mass Transportation Act of 1964, as amend-
ed; 23 U.S.C. 324; Executive Order 11625;
Executive Order 12138)

[45 FR 21184, Mar. 31, 1980, as amended at
46 FR 23461, Apr. 27, 18811

§23.47 Counting MBE participation
toward meeting MBE goals.

MBE participation shall be counted
toward meeting MBE goals set in ac-
cordance with this subpart as follows:

(a) Once a firm is determined to be
an eligible MBE in accordance with
this subpart, the total dollar value of
the contract awarded to the MBE is
counted toward the applicable MBE
goals.

{b) The total dollar value of a con-
tract to an MBE owned and controlled
by both minority males and non-mi-
nority females is counted toward the
goals for minorities and women, re-
spectively, in proportion to the per-
centage of ownership and control of
each group in the business. The total
dollar value of a contract with an
MBE owned and controlled by minori-
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ty women is counted toward either the
minority goal or the goal for women,
but not to both. The contractor or re-
cipient employing the firm may
choose the goal to which the contract
value is applied.

(c) A recipient or contractor may
count toward its MBE goals a portion
of the total dollar value of a contract
with a joint venture eligible under the
standards of this subpart equal to the
percentage of the ownership and con-
trols of the MBE partner in the joint
venture.

(dX1) A recipient or contractor may
count toward its MBE goals only ex-
penditures to MBEs that perform a
commercially useful function in the
work of a contract. An MBE is consid-
ered to perform a commercially useful
function when it is responsible for exe-
cution of a distinet element of the
work of a contract and carrying out its
responsibilities by actually perform-
ing, managing, and supervising the
work involved. To determine whether
an MBE is performing a commercially
useful function, the recipient or con-
tractor shall evaluate the amount of
work subcontracted, industry prac-
tices, and other relevant factors.

(2) Consistent with normal industry
practices, an MBE may enter into sub-
contracts. If an MBE contractor sub-
contracts a significantly greater por-
tion of the work of the contract than
would be expected on the basis of
normal industry practices, the MBE
shall be presumed not to be perform-
ing a commercially useful function.
The MBE may present evidence to
rebut this presumption to the recipi-
ent. The recipient’s decision on the re-
buttal of this presumption is subject
to review by the Department.

{(e) A recipient or contractor may
count toward its MBE goals expendi-
tures for materials and supplies 0b-
tained from MBE suppliers and manu-
facturers, provided that the MBEs
assume the actual and contractual re-
sponsibility for the provision of the
materials and supplies.

(1) The recipient or contractor may
count its entire expenditure to an
MBE manufacturer (i.e., a supplier
that produces goods from raw materi-
als or substantially alters them before
resalel.
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(2) The recipient may count 20 per-
cent of its expenditures to MBE sup-
pliers that are not manufacturers, pro-
vided that the MBE supplier performs
a commercially useful function in the
supply process.

§ 23.49 Maintenance of records and re-
ports.

(a) In order to monitor the progress
of its MBE program the applicant/re-
cipient shall develop a recordkeeping
system which will identify and assess
MBE contract awards, prime contrac-
tors’ progress in achieving MBE sub-
contract goals, and other MBE affirm-
ative action efforts.

(b) Specifically, the applicant/recipi-
ent shall maintain records showing:

(1) Procedures which have been
adopted to comply with the require-
ments of this part.

(2) Awards to MBEs. These awards
shall be measured against projected
MBE awards and/or MBE goals. To
assist in this effort, the applicant shall
obtain regular reports from prime con-
tractors on their progress in meeting
contractual MBE obligations.

(3) Specific efforts to identify and
award contracts to MBEs.

(c) Records shall be available upon
the request of an authorized officer or
employee of the government.

(d}1) The recipient shall submit re-
ports conforming in frequency and
format to existing contract reporting
requirements of the applicable Depart-
mental element. Where no such con-
tract reporting requirements exist,
MBE reports shall be submitted quar-
terly.

(2} These reports shall include as a
minimum:

(i) The number of contracts awarded
to MBEs;

(ii) A description of the general cate-
gories of contracts awarded to MBEsSs;

(iii) The dollar value of contracts
awarded to MBEs;

(iv) The percentage of the dollar
value of all contracts awarded during
this period which were awarded to
MBEs; and

(v) An indication of whether and the
extent of which the percentage met or
exceeded the goal specified in the ap-
plication.
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(3) The records and reports required
by this section shall provide informa-
tion relating to firms owned and con-
trolled by minorities separately from
information relating to firms owned
and controlled by women. If the
records and reports include any sec-
tion 8(a) contractors that are not mi-
norities or women, information con-
cerning these contractors shall also be
recorded and reported separately.

§ 23.51 Certification of the eligibility of
minority business enterprises.

(a) To ensure that this part benefits
only MBEs which are owned and con-
trolled in both form and substance by
one or more minorities or women,
DOT recipients shall use Schedules A
and B (reproduced at the end of this
Part) to certify firms who wish to par-
ticipate as MBEs in DOT under this
part.

(b) Except as provided in paragraph
(c) of this section, each business, in-
cluding the MBE partner in a joint
venture, wishing to participate as a
MBE under this part in a DOT-assist-
ed contract shall complete and submit
Schedue A. Each entity wishing to
participate as a joint venture MBE
under this part in DOT-assisted con-
tracts shall in addition complete and
submit Schedule B. The schedule(s)
shall be signed and notarized by the
authorized representative of the busi-
ness entity. A business seeking certifi-
cation as an MBE shall submit the re-
guired schedules with its bid or pro-
posal for transmission to the contract-
ing agency involved.

(c) Under the following circum-
stances, a business seeking to partici-
pate as an MBE under this subpart
need not submit schedule A or B;

(1) If a DOT recipient has estab-
lished a different certification process
that DOT has determined to be as or
more effective than the process pro-
vided for by this section. Where such a
process exists, potential MBE contrac-
tors shall submit the information re-
quired by the recipient’'s process.

(2) If the potential MBE contractor
states in writing that it has submitted
the same information to or has been
certified by the DOT recipient in-
volved, any DOT element, or another
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Federal agency that uses essentially
the same definition and ownership
and control criteria as DOT. The po-
tential MBE contractor shall obtain
the information and certification (if
any) from the other agency and
submit it to the recipient or cause the
other agency to submit it. The recipi-
ent may rely upon such a certification.
Where another agency has collected
information but not made a determi-
nation concerning eligibility, the DOT
recipient shall make its own determi-
nation based on the information it has
obtained from the other agency.

(3) If the potential MBE contractor
has been determined by the Small
Business Administration to be owned
and controlled by socially and eco-
nomically disadvantaged individuals
under section 8(a) of the Small Busi-
ness Act, as amended.

§ 23.53 Eligibility standards.

(a) The following standards shall be
used by recipients in determining
whether a firm is owned and con-
trolled by one or more minorities or
women is and shall therefore be eligi-
ble to be certified as an MBE. Busi-
nesses aggrieved by the determination
may appeal in accordance with proce-
dures set forth in § 23.55.

(1) Bona fide minority group mem-
bership shall be established on the
basis of the individual’s claim that he
or she is a member of a minority group
and is sp regarded by that particular
minority community. However, the re-
cipient is not required to accept this
claim if it determines the claim to be
invalid.

(2) An eligible minority business en-
terprise under this part shall be an in-
dependent business. The ownership
and control by minorities or women
shall be real, substantial, and continu-
ing and shall go beyond the pro forma
ownership of the firm as reflected in
its ownership documents, The minori-
ty or women owners shall enjoy the
customary incidents of ownership and
shall share in the risks and profits
commensurate with their ownership
interests, as demonstrated by a exami-
nation of the substance rather than
form of arrangements. Recognition of
the business as a separate entity for
tax or corporate purposes is not neces-
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sarily sufficient for recognition as an
MBE. In determining whether a po-
tential MBE is an independent busi-
ness, DOT recipients shall consider all
relevant factors, including the date
the business was established, the ade-
quacy of its resources for the work of
the contract, and the degree to which
financial, equipment leasing, and
other relationships with nonminority
firms vary from industry practice.

{(3) The minority or women OwWnhers
shall also possess the power to direct
or cause the direction of the manage-
ment and policies of the firm and to
make the day-to-day as well as major
decisions on matters of management,
policy, and operations. The firm shall
not be subject to any formal or infor-
mal restrictions which limit the cus-
tomary discretion of the minority or
women owners. There shall be no re-
strictions through, for example, bylaw
provisions, partnership agreements, or
charter requirements for cumulative
voting rights or otherwise that pre-
vent the minority or women owners,
without the cooperation or vote of any
owner who is not a minority or
woman, from making a business deci-
sion of the firm.

(4) If the owners of the firm who are
not minorities or women are dispro-
portionately responsible for the oper-
ation of the firm, then the firm is not
centrolled by minorities or women and
shall not be considered an MBE within
the meaning of this part. Where the
actual management of the firm is con-
tracted out to individuals other than
the owner, those persons who have the
ultimate power to hire and fire the
managers can, for the purposes of this
part, be considered as controlling the
business.

(5) All securities which constitute
ownership and/or control of a corpora-
tion for purposes of establishing it as
an MBE under this part shall be held
directly by minorities or women. No
securities held in trust, or by any
guardian for a minor, shall be consid-
ered as held by minority or women in
determining the ownership or control
of a corporation. '

(6) The contributions of capital or
expertise by the minority or women
owners to acquire their interests in the
firm shall be real and substantial. Ex-
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amples of insufficient contributions in-
clude a promise to contribute capital,
a note payable to the firm or its
owners who are not socially and eco-
nomically disadvantaged, or the mere
participation as an employee, rather
than as a manager.

(b) In addition to the above stand-
ards, DOT recipients shall give special
consideration to the following circum-
stances in determining eligibility
under this part.

(1) Newly formed firms and firms
whose ownership and/or control has
changed since the date of the adver-
tisement of the contract are closely
scrutinized to determine the reasons
for the timing of the formation of or
change in the firm.

(2) A previous and/or continuing em-
ployer-employee relationship between
or among present owners is carefully
reviewed to ensure that the employee-
owner has management responsibil-
ities and capabilities discussed in this
section.

(3) Any relationship between an
MBE and a business which is not an
MBE which has an interest in the
MBE is carefully reviewed to deter-
mine if the interest of the non-MBE
conflicts with the ownership and con-
trol requirements of this section.

(c)} A joint venture is eligible under
this part if the MBE partner of the
joint venture meets the standards for
an eligible MBE set forth above and
the MBE partner is responsible for a
clearly defined portion of the work to
be performed and shares in the owner-
ship, control, management responsibil-
ities, risks, and profits of the joint ven-
ture.

(d; A joint venture is eligible to com-
pete in an MBE set-aside under this
part if the MBE partner of the joint
venture meets the standards of an eli-
gible MBE set forth above, and the
MBE partner’'s share in the ownership,
control, and management responsibil-
ities, risks, and profits of the joint ven-
ture is at least 51 percent and the
MBE partner is responsible for a clear-
ly defined portion of the work to be
performed.

(e) A business wishing to be certified
as an MBE or joint venture MBE by a
DOT recipient shall cooperate with
the recipient in supplying additional
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information which may be requested
in order to make a determination.

(fy Once certified, an MBE shall
update its submission annually by sub-
mitting a new Schedule A or certifying
that the Schedule A on file is still ae-
curate. At any time there is a change
in ownership or control of the firm,
the MBE shall submit a new schedule
A.
(g} Except as provided in § 23.55, the
denizal of a certification by the Depart-
ment or a recipient shall be final, for
that contract and other contracts
being let by the recipient at the time
of the denial of certification. MBEs
and joint ventures denied certification
may correct deficiencies in their own-
ership and control and apply for certi-
fication only for future contracts.

(h) Recipients shall safeguard from
disclosure to unauthorized persons in-
formation that reasonably may be re-
garded as confidential business infor-
mation, consistent with Federal, state
and local law. )

8 23.55 Appeals of denials of certification
as an MBE.

(a) Filing. Any firm which believes
that it has been wrongly denied certi-
fication as an MBE or joint venture
under §§ 23.51 and 23.53 by the De-
partment or a recipient of DOT finan-
cial assistance may file an appeal in
writing, signed and dated, with the De-
partment. The appeal shall be filed no
later than 180 days after the date of
denial of certification. The Secretary
may extend the time for filing or
waive the time limit in the interest of
justice, specifying in writing the rea-
sons for so doing. Third parties who
have reason to believe that another
firm has been wrongly denied or
granted certification as an MBE or
joint venture may advise the Secre-
tary. This information is not consid-
ered an appeal pursuant to this sec-
tion.

(b) Decision to investigale. The Sec-
retary ensures that a prompt investi-
gation is made pursuant to prescribed
DOT Title VI investigation proce-
dures.

(c) Stalus of certificalion during the
investigation. The Secretary may at
his/her discretion, deny the MBE or
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joint venture in question eligibility to
participate as an MBE DOT-assisted
contracts let during the pendancy of
the investigation, after providing the
MBE or joint venture in question an
opportunity to show cause by written
statement to the Secretary why this
should not occur.

(d) Cooperation in investigation. All
parties shall cooperate fully with the
investigation. Failure or refusal to fur-
nish requested information or other
failure to cooperate is a violation of
this part.

(e) Determinations. The Secretary
makes one of the following determina-
tions and informs the MBE or joint
venture in writing of the reasons for
the determination:

(1) The MBE or joint venture is cer-
tified; or

(2) The MBE or joint venture is not
eligible to be certified and is denied
eligibility to participate as an MBE in
any direct or DQT-assisted contract
until a new application for certifica-
tion is approved by the recipient.

Subpart D—Implementation of Seec-
tion 105(f) of the Surface Tran-
sportationAssistance Act of 1982

AUTHORITY: Sec. 105(f) of the Surface
Transportation Assistance Act of 1982 (Pub.
L. 97-424),

SoURrCE: 48 FR 33442, July 21, 1983, unless
otherwise noted.

§23.61 Purpose.

(a) The purpose of this subpart is to
implement section 105(f) of the Sur-
face Transportation Assistance Act of
1982 (Pub. L. 97-424) so that, except to
the extent the Secretary determines
otherwise, not less than ten percent of
the funds authorized by the Act for
the programs listed in § 23.63 of this
subpart is expended with small busi-
ness concerns owned and controlled by
socially and economically disadvan-
taged individuals.

(b) The ten percent level of partici-
pation for disadvantaged businesses
established by section 105(f) will be
achieved if recipients under the pro-
grams covered by this subpart set and
meet overall disadvantaged business
goals of at least ten percent.
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£ 23.62 Definitions.

The following definitions apply to
this subpart. Where these definitions
are inconsistent with the definitions of
§ 23.5 of this part, these definitions
control for all other purposes under
this part.

“Act” means the Surface Transpor-
tation Assistance Act of 1982 (Pub. L.
97-424),

“Disadvantaged business” means a
small business concern: (a) Which is at
least 51 percent owned by one or more
socially and economically disadvan-
taged individuals, or, in the case of
any publicly owned business, at least
51 percent of the stock of which is
owned by one or more socially and eco-
nomically disadvantaged individuals;
and (b) whose management and daily
business operations are controlled by
one or more of the socially and eco-
nomically disadvantaged individuals
who own it.

“Small business concern” means ‘a
small business as defined pursuant to
section 3 of the Small Business Act
and relevant regulations promulgated
pursuant thereto.

*“Socially and economically disadvan-
taged individuals” means those indi-
viduals who are citizens of the United
States (or lawfully admitted perma-
nent residents) and who are Black
Americans, Hispanic Americans,
Native Americans, Asian-Pacific Amer-
icans, or Asian-Indian Americans and
any other minorities or individuals
found to be disadvantaged by the
Small Business Administration pursu-
ant to section 8(a) of the Small Busi-
ness Act. Recipients shall make a re-
buttable presumption that individualis
in the following groups are socially
and economically disadvantaged. Re-
cipients also may determine, on a case-
by-case basis, that individuals who are
not a member of one of the following
groups are socially and economically
disadvantaged.

ta) “Black Americans,” which in-
cludes persons having origins in any of
the Black racial groups of Africa;

(b) “Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Central or South Amer-
ican, or other Spanish culture or
origin, regardless of race;
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(¢) “Native Americans,” which in-
cludes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawai-
ians;

(d) “Asian-Pacific Americans,” which
includes persons whose origins are
from Japan, China, Taiwan, Korea,
Vietnam, lLaos, Cambodia, the Philip-
pines, Samoa, Guam, the U.S. Trust
Territories of the Pacific, and the
Northern Marianas; and

(e) “Asian-Indian Americans,” which
includes persons whose origins are
from India, Pakistan, and Bangladesh.

§23.63 Applicability.

This subpart applies to all DOT fi-
nancial assistance in the following cat-
egories that recipients expend in
DOT-assisted contracts:

(a) Federal-aid highway funds au-
thorized by Title I and section 202 of
Title II of the Act; and

(b) Urban mass transportation funds
authorized by Title I or III of the Act
or the Urban Mass Transportation Act
of 1964, as amended.

§23.64 Submission of overall goals.

(a) Each recipient of funds to which
this subpart applies that is required to
have an MBE program under § 23.41
of this part shall establish an overall
goal for the use of disadvantaged busi-
nesses.

(b) Each recipient required to estab-
lish an overall goal shall calculate it in
terms of a percentage of one of the
following bases, as applicable:

(1) For recipients of Federal-aid
highway funds, all such funds that the
recipient will expend in DOT-assisted
contracts in the forthcoming fiscal
year; or

(2) For recipients of urban mass
transportation funds, all such funds
(exclusive of funds to be expended for
purchases of transit vehicles) that the
recipient will expend in DOT-assisted
contracts in the forthcoming fiscal
year. In appropriate cases, the UMTA
Administrator may permit recipients
to express overall goals as a percent-
age of funds for a particular grant,
project, or group of grants and/or
projects.

(¢} Each recipient of Federal-aid
highway funds or urban mass trans-
portation funds shall submit its over-

§ 23.65

all goal to FHWA or UMTA, as appro-
priate, for approval 60 days before the
beginning of the Federal fiscal year to
which the goal applies. An UMTA re-
cipient calculating its overall goal as a
percentage of funds for a particular
grant, project, or group of grants or
projects shall submit its overall goal to
UMTA at a time determined by the
UMTA Administrator.

(d) Recipients submitting a gozal of
ten percent or more shall submit the
goal under the procedures set forth in
§ 23.45(g) of this part.

(e} If an FHWA or UMTA recipient
requests approval of an overall goal of
less than ten percent, the recipient
shall take the following steps in addi-
tion to those set forth in § 23.45(g) of
this part:

(1) Submit with its request a justifi-
cation including the elements set forth
in § 23.65;

(2) Ensure that the request is signed,
or concurred in, by the Governor of
the state {(in the case of a state trans-
portation agency) or the Mayor or
other elected official(s) responsible for
the operation of a mass transit agency;
and

(3) Consult with minority and gener-
al contractors’ associations, communi-
ty organizations, and other officials or
organizations which could be expected
to have information concerning the
availability of disadvantaged business-
es and the adequacy of the recipient's
efforts to increase the participation of
such businesses. If it appears to the
Administrator that the recipient has
failed to consult with a relevant
person or organization, the Adminis-
trator may direct the recipient to con-
sult with that person or organization.

§ 23.65 Content of justification.

An PHWA or UMTA recipient re-
questing approval of an overall goal of
less than ten percent shall include in-
formation on the following points in
its justification. Guidance concerning
this information is found in Appendix
D,

(a) The recipient’s efforts to locate
disadvantaged businesses;

(b) The recipient's efforts to make
disadvantaged businesses aware of
contracting opportunities;
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(c) The recipient's initiatives to en-
courage and develop disadvantaged
businesses;

(d) Legal or other barriers impeding
the participation of disadvantaged
businesses at at least a ten percent
level in the recipient's DQOT-assisted
contracts, and the recipient’s efforts
to overcome or mitigate the effects of
these barriers;

(e) The availability of disadvantaged
businesses 10 work on the recipient’s
DOT-assisted contracts;

(f) The size and other characteristics
of the minority population of the re-
cipient’s jurisdiction, and the rel-
evance of these factors to the avail-
ability or potential availability of dis-
advantaged businesses to work on the
recipient’'s DQOT-assisted contracts;
and

(g) A summary of the views and in-
formation concerning the availability
of disadvantaged businesses and the
adequacy of the recipient’s efforts to
increase the participation of such busi-
nesses provided by the persons and or-
ganizations consulted by the recipient
under § 23.64(fX3).

§ 23.66 Approval and disapproval of over-
all goals.

(a) The Administrator reviews and
approves any overall goal of ten per-
cent or more submitted by a recipient
as provided in § 23.45(g) of this part.

(b} The Administrator of the con-
cerned Departmental element ap-
proves a requested goal of less than
ten percent if he or she determines, on
the basis of the recipient’'s justifica-
tion and any other information avail-
able to the Administrator, that

(1} The recipient is making all ap-
propriate efforts to increase disadvan-
taged business participation in its
DOT-assisted contracts to a ten per-
cent level; and

(2) Despite the recipient's efforts,
the recipient’s requested goal repre-
sents a reasonable expectation for the
participation of disadvantaged busi-
nesses in its DOT-assisted contracts,
given the availability of disadvantaged
businesses to work on these contracts.

(c) Before approving or disapproving
a requested goal of less than ten per-
cent, the Administrator provides the
Director of the DOT Office of Small
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and Disadvantaged Business Utiliza-
tion with an opportunity to review and
comment on the request.

(d) If the Administrator does not ap--
prove the goal the recipient has re-
quested, the Administrator, after con-
sulting with the recipient, establishes
an adjusted overall goal. The adjusted
overall goal represents the Adminis-
trator's determination of a reasonable
expectation for the participation of
disadvantaged businesses in the recipi-
ents DOT-assisted contracts, and is
based on the information provided by
the recipient and/or other informa-
tion available to the Administrator.

(e} The Administrator may condition
the approval or establishment of any
overall goal on any reasonable future
action by the recipient.

§ 23.67 Special provision for transit vehi-
cie manufacturers.

(a) Each UMTA recipient shall re-
quire that each transit vehicle manu--
facturer, as a condition of being au-
thorized to bid on transit vehicle pro-
curements in which UMTA funds par-
ticipate, certify that it has complied
with the requirements of this section.
This requirement shall go into effect
on October 1, 1983. ,

(b} Each manufacturer shall estab-
lish and submit for the UMTA Admin-
istrator’s approval an annual percent-
age overall goal. The base from which
the goal is calculated shall be the
amount of UMTA financial assistance
participating in transit vehicle con-
tracts to be performed by the manu-
facturer during the fiscal year in ques-
tion. Funds attributable to work per-
formed outside the United States and
its territories, possessions, and com-
monwealths shall be excluded from
this base. The requirements and proce-
dures of § 23.64 (d) and (eX1l) and §§
23.65-23.66 of this subpart shall apply
to transit vehicle manufacturers as
they apply to recipients.

(¢) The manufacturer may make the
certification called for in paragraph
(a) if it has submitted the goal re-
quired by paragraph (b) and the
UMTA Administrator has either ap-

- proved it or not disapproved it.
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§23.68 Compliance.

(a) Compliance with the require-
ments of this subpart is enforced
through the provisions of this section,
not through the provisions of Subpart
E of this part.

(b) Failure of a recipient to have an
approved MBE program, including an
approved overall goal, as required by
§ 23.64 of this subpart, is noncompli-
ance with this subpart.

(¢) If a recipient fails to meet an ap-
proved overall goal, it shall have the
opportunity to explain to the Adminis-
trator of the concerned Department
element why the goal could not be
achieved and why meeting the goal
was beyond the recipient’s control.

(d)(1) If the recipient does not make
such an explanation, or if the Admin-
istrator determines that the recipi-
ent’s explanation does not justify the
failure to meet the approved overall
goal, the Administrator may direct the
recipient to take appropriate remedial
action. Failure to take remedial action
directed by the Administrator is non-
compliance with this subpart.

(2) Before the Administrator deter-
mines whether a recipient's explana-
tion of justifies its failure to meet the
approved overall goal, the Administra-
tor gives the Director, Office of Small
and Disadvantaged Business Utiliza-
tion, an opportunity to review and
comment on the recipient's explana-
tion.

(e) 1) In the event of noncompliance
with this subpart by a recipient of
Federal-aid highway funds, the FHWA
Administrator may take any action
provided for in 23 CFR 1.36.

(2) In the event of noncompliance
with this subpart by a recipient of
funds administered by UMTA, the
UMTA Administrator may take appro-
priate enforcement action. Such action
may include the suspension or termi-
nation of Federal funds or the refusal
to approve projects, grants, or con-
tracts until deficiencies are remedied.

[48 FR 33442, July 21, 1983; 48 FR 41163,

Sept. 14, 19831

§23.69 Challenge procedure.

(a) Each recipient required to estab-
lish an overall goal under § 23.64 shall
establish a challenge procedure con-

§ 23.69

sistent with this section to determine
whether an individual presumed to be
socially and economically disadvan-
taged as provided in § 23.62 is in fact
“socially and economically disadvan-
taged.

(b) The recipient’s challenge proce-
dure shall provide as follows:

(1) Any third party may challenge
the socially and economically disad-
vantaged status of any individual
(except an individual who has a cur-
rent 8(a) certification from the Small
Business Administration}) presumed to
be socially and economically disadvan-
taged if that individual is an owner of
a firm certified by or seeking certifica-
tion from the recipient as a disadvan-
taged business. The challenge shall be
made in writing to the recipient.

(2) With its letter, the challenging
party shall include all information
available to it relevant to a determina-
tion of whether the challenged party
is in fact socially and economically dis-
advantaged. L

(3) The recipient shall determine, on
the basis of the information provided
by the challenging party, whether
there is reason to believe that the
challenged party is in fact not socially
and disadvantaged.

(i) If the recipient determines that
there is not reason to believe that the
challenged party is not socially and
economically disadvantaged, the recip-
ient shall so inform the challenging
party in writing. This terminates the
proceeding.

(ii) If the recipient determines that
there is reason to believe that the
challenged party is not socially and
economically disadvantaged, the recip-
ient shall begin a proceeding as provid-
ed in paragraphs (b) (4), (5), and (6) of
this paragraph.

(4) The recipient shall notify the
challenged party in writing that his or
her status as a socially and economi-
cally disadvantaged individual has
been challenged. The notice shall
identify the challenging party and
summarize the grounds for the chal-
lenge. The notice shall also require
the challenged party to provide to the
recipient, within a reasonable time, in-
formation sufficient to permit the re-
cipient to evaluate his or her status as
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a socially and economically disadvan-
taged individual.

(8) The recipient shall evaluate the
information available to it and make a
proposed determination of the social
and economic disadvantage of the
challenged party. The recipient shall
notify both parties of this proposed
determination in writing, setting forth
the reasons for its proposal. The recip-
ient shall provide an opportunity to
the parties for an informal hearing, at
which they can respond to this pro-
posed determination in writing and in
persor.

(6) Following the informal hearing,
the recipient shall make a final deter-
mination. The recipient shall inform
the parties in writing of the final de-
termination, setting forth the reasons
for its decision.

(7) In making the determinations
called for in paragraphs (b) (3), (5),
and (6) of this paragraph, the recipi-
ent shall use the standards set forth in
Appendix C to this subpart.

(8) During the pendancy of a chal-
lenge under this section, the presump-
tion that the challenged party is a so-
cially and economically disadvantaged
individual shall remain in effect.

(¢c) The final determination of the
recipient under subparagraphs
(bX(3)(i) and (bX6) may be appealed to
the Department by the adversely af-
fected party to the proceeding under
the procedures of § 23.55 of this part.

APPENDIX A—SECTION-BY-SECTION
ANALYSIS

This section-by-section analysis describes
the provisions of the final rule. This materi-
al is normally published in the preamble to
the final rule. However, the Department be-
lieves that it may be useful to recipients,
contractors, and the public to publish this
information in an appendix to the final reg-
ulation. As a result, this information will be
available to users of the Code of Federal
Regulations as well as to persons who have
access to the FEDERAL REGISTER print of the
regulation.

Section 23.61 Purpose.

This section states that the purpose of
Subpart D is to implement section 105 (f) of
the Surface Transportation Assistance Act
of 1982. The rest of the section restates the
text of the statute and states that the ten
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percent level of disadvantaged business par-
ticipation established by the statute will be
achieved if recipients set and meet goals of
at least ten percent, The Department of
Transportation is committed to carrying out
section 105¢f) and achieving its objectives,
and intends to enforce the obligations of
the recipients and contractors under section
105¢f) and 49 CFR Part 23.

Section 23.62 Definitions.

As used in Subpart D, the word “Act”
means the Surface Transportation Assist-
ance Act of 1982. The definition of the term
“disadvantaged business” in Subpart D is
very similar to the definition of the term
“minority business enterprise” used for
other purposes in 48 CFR Part 23. A differ-
ent term is employed in recognition of the
fact that a slightly different set of individ-
uals is eligible to own and control a disad-
vantaged business than is eligible to own
and control a minority business enterprise.
In either case, at least 51 percent of the
business must be owned by one or more of
the eligible individuals, and the firm's man-
agement and daily business operations must
be controlled by one or more of the eligible .
individuals who own it. It is important to
note that the business owners themselves
must control the operations of the business.
Absentee ownership, or titular ownership by
an individual who does not take an active
role in controlling the business, is not con-
sistent with eligibility as a disadvantaged
business under this regulation. In order to
be an eligible disadvantaged business, a firm
must meet the criteria of § 23.53 of this reg-
ulation and must be certified as 49 CFR
Part 23 provides,

"Small business concern” is defined as a
small business meeting the standards of sec-
tion 3 of the Small Business Act and rele-
vant regulations that implement It. These
regulations are summarized in Appendix B
to the subpart. It should be emphasized
that any business which fails to qualify
under the standards as a small concern, in-
cluding a firm certified by SBA under the
8(a) program, cannot be certified as a disad-
vantaged business, even though it is owned
and controlled by socially and economically
disadvantaged individuals. Since the small
business status of a firm can change over
the years, we recommend that recipients
make a point of reviewing periodically the
small business status of firms with existing
certifications periodically to make sure that
they still qualify.

“Socially and economically disadvantaged
individuals” is the term that defines the
persons eligible to own and control a disad-
vantaged business. The term includes the
following people: Pirst, anyone found to be
socially and economically disadvantaged by
SBA under the 8(a) program is regarded as
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socially and economically disadvantaged for
the purpose of DOT-assisted programs.
Second, any individual who is a member of
one of the designated groups (Black Ameri-
cans, Hispanic Americans, Native Ameri-
cans, Asian-Pacific Americans, and Asian
Indian-Americans) is rebuttably presumed
to be socially and economically disadvan-
taged. By “rebuttably presumed,” we mean
that the socially and economically disadvan-
taged status of any individual who is a
member of one of the groups is normally as-
sumed by the recipient. With the exception
of persons whose origins are from Burma,
Thailand, and Portugal, the members of
these presumed groups are exactly the same
persons who are considered to be minorities
for purposes of the § 23.5 definition of ‘“‘mi-
nority.”

Individuals whose origins are from Burma,
Thailand, and Portugal are not presumed to
be socially and economically disadvantaged
individuals for purposes of Subpart D. This
means that firms owned and controlled by
such individuals are eligible to be considered
as MBEs for purposes of FRA, FAA,
NHTSA and other DOT financial assistance
programs but not as disadvantaged business-
es for purposes of FHWA and UMTA pro-
grams (unless their owners are determined
to be socially and economically disadvan-
taged on an individual basis), If SBA deter-
mines any additional groups to be presump-
tively socially and economically disadvan-
taged, these groups will become eligible for
consideration as owners of disadvantaged
businesses on the same basis as Black Amer-
icans, Hispanic Americans, and members of
the other presumptive groups.

A recipient may, through its certification
program, determine that individuals who
are not members of any of the presumptive
groups are socially and economically disad-
vantaged. On this basis, for example, non-
minority women, disabled Vietnam veterans,
Appalachian white males, Hasidic Jews, or
any other individuals who are able to dem-
onstrate to the recipient that they are so-
cially and economically disadvantaged may
be treated as eligible to own and control a
disadvantaged business, on the same basis as
a member of one of the presumptive groups.
It must be emphasized that these individ-
uals are not determined to be socially and
economically disadvantaged on the basis of
their group membership. Rather, the social
and economic disadvantage of each must be
determined on an individual, case-by-case
basis. Guidance for making these determi-
nations is found in Appendix C.

Section 23.63 Applicability.

This section provides that Subpart D ap-
plies to all DOT financial assistance in two
categories that recipients expend “in DOT-
assisted contracts.” This last phrase is very

important. The base from which goals are
calculated is not the total amount of money
which each recipient receives from FHWA
or UMTA. It is the amount of money that
the recipient expends in DOT-assisted con-
tracts. Funds that the recipient does not
expend in contracts (i.e., funds spent by an
FHWA recipient to acquire right-of-way or
pay its own employees to supervise con-
struction; funds used by an UMTA recipient
to pay salaries of bus drivers) not part of
the base from which the overall goal is cal-
culated. Only those funds to be expended by
the recipient in contracts are available to
create contracting opportunities for disad-
vantaged businesses, so only these funds
comprise the base from which goals for the
use of disadvantaged businesses are calcu-
lated.

The first category of program funds to
which Subpart D applies is Federal-aid
highway funds authorized by Title I of the
Act and highway safety program funds au-
thorized by section 202 of Title II of the
Act. The second category is Urban Mass
Transportation funds authorized by Title I
or Title ¥II of the Act or the Urban Mass
Transportation Act of 1964, as amended.
Non-STAA funds authorized by the Urban
Mass Transportation Act of 1964, as amend-
ed, should be counted as part of the base for
calculating UMTA goals on the same basis
as funds authorized by the STAA. The
Urban Mass Transportation Adminjstration
is including these funds in the base in order
to minimize administrative inconvenience
resulting from the joint use of funds au-
thorized by different statutes. Otherwise,
two different procedures would have to be
used, often with respect to the same grant
or project. UMTA takes this action under
the authority of section 19 of the Urban
Mass Transportation Act 1964, as amended.

Section 23.64 Submission of Overall Goals.

This section concerns the procedures for
submission of overall goals to be used by re-
ciplents of funds covered by this subpart.
Paragraph (a) is intended to avoid the impo-
sition of new administrative burdens on re-
cipients of relatively low amounts of DOT
financial assistance. This paragraph pro-
vides that only those recipients who are re-
quired to have MBE  programs under 49
CFR Part 23 must comply with the goal set-
ting requirements of Subpart D. This in-
cludes all state transportation agencies who
receive FHWA funds and UMTA recipients
who receive at least $250,000 in UMTA cap-
ital and operating funds, exclusive of funds
for transit vehicle purchases, or $100,000 in
UMTA planning funds. UMTA recipients
who are not required to have an MBE pro-
gram by § 23.41 need not comply with the
goal setting provisions of Subpart D.
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Paragraph (b) describes how recipients
calculate their overall goals. Recipients of
FHWA funds use as the base for calculating
their percentage goal all Federal-aid funds
that the recipient will expend in DQT-as-
sisted contracts in the forthcoming fiscal
year. Funds authorized by section 202 of the
STAA are considered to be Federal-aid high-
way funds for this purpose. For UMTA
funds, the base is all Federal funds (exclu-
sive of funds to be expended for transit ve-
hicle purchases) that the recipient will
expend in DQOT-assisted contracts in the
forthcoming fiscal year. The UMTA Admin-
istrator may, however, allow recipients to
base their goals on Federal funds received
for a particular grant, project, or group of
grants or projects.

The Department is aware that recipients
may not be aware of the exact amount of
Federal funds to be received or to be used in
Federally-assisted contracts in the forth-
coming fiscal year. However, it is reasonable
to expect that recipients will have a close
enough projection so that they can deter-
mine a reasonable expectation for disadvan-
taged business participation expressed in
percentage terms.

Paragraph {(c) provides that, with the ex-
ception of UMTA recipients calculating
their goals on a grant or project basis, each
UMTA and FHWA recipient which must
submit an overall goal is required to do so
by the August 1 preceding the beginning of
the fiscal year to which the goals apply. For
example, goal submissions pertaining to
fiscal year 1985 are due August 1, 1984. In
the case of Fiscal Year 1984, DOT expecis
recipients to submit their overall goals for
approval as close to August 1 as possible.

Paragraph (d) provides that, if the recipi-
ent is submitting a goal of ten percent or
more, the recipient simply submits the goal
under the procedures of § 23.45(g) of this
part, exactly in the manner that goals have

. been required to be submitted under the ex-

isting regulation.

Paragraph {(e) concerns the situation in
which a recipient is requesting approval of
an overall goal of less than ten percent.
Such a recipient is required to comply with
the steps set forth in § 23.45(g). However, it
is required to take three additional steps.
First, it must submit a justification for its
request containing the information listed in
§ 23.65.

Second, it must ensure that the request is
signed or concurred in by the Governor of
the state (in the case of a state transporta-
tion agency) or the Mayor or other elected
official responsible for the operation of a
mass transit agency. If the official responsi-
ble for the operation of a mass transit
agency is not a Mayor, another appropriate
elected official or officials should provide
the signature or concurrence (e.g., & County
Executive, the Chairman of a Board of Di-
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rectors for a transit authority consisting of
elected officials, etc.). The reason for this
requirement is to ensure that a request for a
goal of less than ten percent has the back-
ing of the responsible elected official. This
should help to prevent frivolous requests or
requests based solely on the views of the
non-etected staff of a state or local agency.
It is also intended to protect the Depart-
ment from becoming involved in a disagree-
ment between, for example, a state trans-
portation agency and a governor over disad-
vantaged business policy. It will also signal
to the Department that a request for a
lower goal has the backing of the highest
responsible elected official involved with
the jurisdiction.

The third requirement is that, before
making a request for a goal of less than ten
percent, the recipient must consult with mi-
nority and general contracting associations,
community organizations (particularly mi-
nority community organizations) and other
officials or organizations which can be ex-
pected to have information concerning the
availability of disadvantaged businesses and
the adequacy of recipients’ efforts to in-
crease the participation of such businesses.

This consultation need not involve a formal -

public comment period. However, it should
involve contact between responsible
official(s) of the reciplent and representa-
tives of the organizations consulted, which
should also have the opportunity to provide
written information.

The provision is based on the belief that
the organizations consulted are likely to be
in a position to give the recipient useful in-
formation concerning the availability of dis-
advantaged businesses and the effectiveness
of and problems with the recipient’'s efforts
to increase disadvantaged business partici-
pation. The information sought in the con-
sultation is intended to include the views of
the consulted parties on the points listed in
paragraph {(a)—(f) of § 23.65. Such informa-
tion is important to the recipient in formu-
lating a request for a goal of less than ten
percent, the Department in evaluating such
a request, and to both the recipient and the
Department in attempting to determine
what additional steps would be appropriate
to increase disadvantaged business partici-
pation in the future.

There may be some circumstances in
which a recipient will have failed to consult
with a party whose information could be
very useful to the formulation and evalua-
tion of a request for a goal less than ten per-
cent. If the Administrator becomes aware of
such a case, the Administrator has the dis-
cretion to tell the recipient to go back and
consult with that party. Pending this fur-
ther consultation, the Administrator would
not approve the request for a goal of less
than ten percent.
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Section 23.65 Content of Justification.

Section 23.65 lists the types of informa-
tion that a recipient seeking a goal of less
than ten percent must provide to the Ad-
ministrator. The purpose of this informa-
tion is to enable the Department to make an
informed determination of what the reason-
able expection for the recipient's disadvan-
taged business participation level is for the
forthcoming fiscal year. These items of in-
formation are discussed in greater detail in
Appendix D. In the absence of a justifica-
tion, the FHWA and UMTA Administrators
will not be able to consider a request for a
goal of less than ten percent.

Section 23.66 Approval and Disapproval of
Overall Goals.

Paragraph (a) of this section concerns the
situation in which a recipient submits for
approval an overall goal of ten percent or
more. In response to such a request, the Ad-
ministrator follows the review and approval
procedure provided in § 23.45(g) of the exist-
ing rule. The FHWA and UMTA Adminis-
trators will review and approve goals sub-
mitted under this paragraph in the same
manner and in accordance with the same
policies as they have reviewed and approved
overall goals under the existing 49 CFR
Part 23.

Paragraph (bh) concerns a situation in
which a recipient has requested approval of
a goal of less than ten percent. In order to
approve the goal the recipient has request-
ed. the Administrator must make two deter-
minations. First, the Administrator must de-
termine that the recipient is making all ap-
propriate efforts to increase disadvantaged
participation on its DOT-assisted contracts
to at least a ten percent level. Second, the
Administrator must determine that, despite
the recipient's efforts, the goal requested by
the recipient is the reasonable expectation,
short of ten percent, for the participation of
disadvantaged businesses in its DOT-assist-
ed contracts, given the availability of disad-
vantaged businesses to work on these con-
tracts.

Both of these determinations are very im-
portant. The concept of & goal as the rea-
sonable expectation for the recipient’'s per-
formance recognizes the possibility that
there may be limits, related to the availabil-
ity of disadvantaged businesses, that pre-
vent the attainment of a ten percent goal.
Before granting a request for a goal below
ten percent, the Administrator must deter-
mine that such a limit does in fact exist.
However, the idea of a reasonable expecta-
tion also assumes that the recipient is doing
everything it can to increase disadvantaged
business participation, both by seeking to
increase the availability of disadvantaged
businesses and seeking to increase the abili-
ty of available disadvantages businesses to

work on its contracts. If the recipient is not
taking all appropriate steps to increase dis-
advantaged business participation, then the
goal it has requested is not its reasonable
expectation for disadvantaged business par-
ticipation.

If the Administrator does not approve the
goal the recipient has requested, the Admin-
istrator, after consulting with the recipient,
establishes an adjusted overall goal, which
represents his or her determination of the
reasonable expectation for recipient's disad-
vantaged business participation. This ad-
justed overall goal is on information provid-
ed by the recipient or any other information
available to the Administrator from other
sources, including input from interested
groups and the past performance of the re-
cipient or other recipients whose situation is
analogous to that of the recipient in ques-
tion. In approving either the goal requested
by the recipient or in establishing an adjust-
ed overall goal, the Administrator may
always condition the approval or establish-
ment of an overall goal on any reasonable
future action by the recipient.

Section 23.67 Special Provision for Transit
Vehicle Manufaciurers.

This section addresses the special situa-
tion of the purchase of transit vehicles by
UMTA recipients. The intent of this section
is to provide a simplified method by which
transit vehicle manufacturers and UMTA
recipients can meet disadvantaged business
obligations. The Department does not di-
rectly regulate transit vehicle manufactur-
ers, since they are not the recipients of Fed-
eral financial assistance from TUMTA.
Rather, they are contractors to UMTA re-
cipients. Consequently, paragraph (a) im-
poses the basic obligation of this section on
UMTA recipients themselves.

Paragraph (a) is a requirement that
UMTA recipients condition the authority of
manufacturers to bid on UMTA-assisted
transit vehicle procurements on a certifica-
tion by the manufacturer that it has com-
plied with the other provisions of this sec-
tion. In order to permit manufacturers rea-
sonable start-up time, and to avoid disrup-
tion of the whole procurement process, this
requirement does not go into effect until
October 1, 1983.

Paragraph (b) requires that, in order to
make this certification, manufacturers have
UMTA-approved overall goal. The base for
calculating these goals is the amount of
UMTA financial assistance participating in
transit vehicle contracts to be performed by
the manufacturer during the fiscal year in
question. The Department is aware that
UMTA recipients order some vehicles from
foreign manufacturers and that the vehicles
produced by domestic manufacturers use
foreign components in some cases. The De-
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partment’s regulation does not, of course,
have extraterritorial application. Conse-
quently, the manufacturer may exclude
from the base from which the goal is calcu-
lated the value of the work performed
abroad. For example, suppose an UMTA re-
cipient buys a bus from a Canadian manu-
facturer for $100,000. Fifty percent of the
work on the bus is performed in Canada. In
this case, the amount of funds contributing
toward the base from which the manufac-
turer's goal is calculated is $40,000 (i.e.,
eighty percent of the $50,000 of the value of
the bus attributable to work performed in
the United States).

In submitting an overall goal for the
UMTA Administrator's approval, the manu-
facturer is required to follow the same pro-
cedures as recipients with respect to timing,
justification of goals, etc. The Administra-
tor follows the same criteria and has the
same authority with respect to approval and
conditioning of recipient's overall goals as
he or she does with respect to recipient's
goals. The UMTA Administrator may issue
additional guidance with respect to proce-
dures for the submission of overall goals
and the content or justification of overall
goals that take into account special circum-
stances of transit vehicle manufacturers, if
this appears appropriate.

Paragraph (¢) provides that the manufac-
turer may make the certification to recipi-
ents required by paragraph (a) if it has sub-
mitted the goals provided for by this section
and the UMTA Administrator has either ap-
proved them or not disapproved them. This
provision is intended to prevent delays in
transit vehicle procurements.

Section 23.68 Compliance.

Paragraph (a) points out that compliance
with Subpart D, as distinguished from com-
pliance with other portions of the regula-
tion, is enforced through § 23.68 rather than
through Subpart E of the regulation. For
example, a reciplent's failure to have an ap-
proved overall goal as required by Subpart
D would be treated under § 23.68. A com-
plaint of discrimination against a reciplent
by a particular disadvantaged business
would be handled under the procedures of
Subpart E. Paragraphs (b) and ¢dx1) list
the three circumstances in which a recipient
may find itself in noncompliance with Sub-
part D. These are the only three circum-
stances in which a recipient may be found
in noncompliance with Subpart D. While a
recipient may be in noncompliance with 49
CFR Part 23 for other reasons, these other
types of noncompliance are handled
through the procedures of Subpart E. -

Paragraph (b) names the first two situa-

.ions in which a recipient may be found in

noncompliance with Subpart D. First, the
recipient ean be in noncompliance by fatling
to have an approved overall goal as required
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by § 23.64. This includes not only the situa-
tion in which the recipient does not submit
a goal to the Department for approval, but
also situations in which a recipient does not
accept an adjusted overall goal established
by the Administrator or fails or refuses to
carry out conditions established by the Ad-
ministrator under § 23.66¢e).

Second, a recipient may be in noncompli-
ance if it does not have an approved disad-
vantaged business program. Subpart D does
not, in itself, require the creation of such a
program. However, such a program, as pre-
scribed by other provisions of 49 CFR Part
23, is essential if a recipient is to comply
with the disadvantaged business participa-
tion requirements of Subpart D. Conse-
quently, the failure to have a program, or
failure to have a program which fully meets
the requirements of 49 CFR Part 23, is non-
compliance with Subpart D.

For example, 49 CFR Part 23 requires
that, before a recipient awards a contract, it
ensure that the apparent successful bidder
has met the contract goal or has demon-
strated good faith efforts to do so. If a reci-
piet's program does not provide for making
this determination before the award of con-
tract, but instead provides for checking the
disadvantaged business participation efforts
of the contractor only after the award of
the contract, the recipient has a program
that does not conform to 49 CFR Part 23.
The recipient may therefore be found in
noncompliance with Subpart D, ,

Paragraphs (¢) and {(d){1) concern the pro-
cedure that recipients and the Department
must follow when a recipient is falling or
has fallen short of its approved overall goal.
The goal-setting process is intended to de-
termine, in advance, the reasonable expecta-
tion for the recipient’s disadvantaged busi-
ness participation. These paragraphs are in-
tended to provide for the situation in which
the recipient's performance does not meet
this expectation. At any time the Adminis-
trator requests it, or at the recipient’s own
initiative, the recipient would make an ex-
blanation to the Administrator concerning
why the goal could not be achieved. This ex-
planation, if it is to be satisfactory to the
Administrator, must demonstrate that re-
cipient's failure to meet the goal is for rea-
sons beyond the recipient’s control.

For example, If the recipient expected
substantial disadvantaged business partici-
pation in a major project, and the project
was postponed by litigation or a natural dis-
aster, the recipient could make a case that
its failure to meet the goal was attributable
to factors beyond Its control. A situation
that might arise more frequently concerns
the failure of contractors to meet contract
goals. Under the Department’'s regulation,
recipients may award contracts to contrac-
tors who do not meet contract goals {f these
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contractors demonstrate to the recipient
that they have made good faith efforts to
do so. It is conceivable that a recipient
would have set contract goals commensu-
rate with its overall goal, would have given
appropriate scrutiny to the claims of con-
tractors that they made unsuccessful but
good faith efforts to meet these contract
goals, and awarded contracts to contractors
who did not meet contract geoals in a
number of instances. Collectively, these con-
tract awards would cause the recipient to
fall below its overall goal.

The Administrator may take circum-
stances of this kind into account in deter-
mining whether a recipient’'s failure to meet
its overall goal was because of factors
beyond the recipient’'s control. In doing so,
however, the Administrator also would con-
sider the degree of scrutiny by the recipi-
ents of contractors' claims of unsuccessful
good faith efforts and the efforts the recipi-
ent made in order to make up for shortfalls
in particular contracts and prevent such
shortfalls in other contracts.

If the recipient’'s explanation that factors
beyond its control prevented achievement of
the overall goal is determined by the Ad-
ministrator to justify the failure to reach
the goal, the matter is closed. If the recipi-
ent does not provide an explanation or if
the Administrator determines that the re-
cipient's explanation is not adequate, the
Administrator may take the additional step
of directing the recipient to take appropri-
ate remedial action. Remedial action in-
cludes prospective steps to improve disad-
vantaged business participation, such as ad-
ditional outreach, assistance to disadvan-
taged businesses or, where not inconsistent
with state or local law, the use of set-asides.
In order to take the remedial steps which
the Administrator prescribes, the recipient
may have to devote additional resources to
the task.

Failure or refusal by the recipient to take
these remedial steps is the third form of
noncompliance with Subpart D. The De-
partment wants to make it very clear that
failure to meet an overall goal, as such, does
not constitute noncompliance with Subpart
D. However, if the recipient fails to meet
the goal, does not satisfactorily explain its
failure to meet the goal as being beyond its
control, and then fails or refuses to take re-
medial steps prescribed by the Administra-
tor, it would be in noncompliance.

Paragraph (e} sets forth the sources of
sanctions for recipient noncompliance under
Subpart D. These sanctions are the same
measures that are available to the UMTA or
FHWA Administrator with respect to the
failure of a recipient to carry out any condi-
tion of receiving Federal financial assist-
ance.

Section 23.69 Challenge Procedure.

The proposal in the NPRM to make the
presumption of social and economic disad-
vantage rebuttable caused some confusion
among recipients who commented. They
asked whether this meant that they had to
investigate the social and economic status of
each business owner that sought certifica-
tion for programs covered by Subpart D.
They also asked by what criteria, and
through what procedure, the rebuttable
presumption would be applied. :

This section is intended to answer these
questions. First, the basic meaning of a pre-
sumption of social and economic disadvan-
tage is that the recipient assumes that a
member of the designated groups is socially
and economically disadvantaged. In making
certification decisions, the recipient relies
on this presumption, and does not investi-
gate the social and economic status of indi-
viduals who fall into one of the presumptive
groups.

However, saying that the presumption is
rebuttable means that a third party may
challenge the actual social and/or economic
disadvantage of a business owner who has
received or is seeking certification for his
firm from the recipient. The procedures for
making such a challenge are spelled out in
this section. They are set forth in detail in
§ 23.69 and are basically self-explanatory.
Two points deserve emphasis. First, the pro-
cedures are intended to be informal. Recipi-
ents are not required to establish elaborate
court-like tribunals, use strict rules of evi-
dence, etc. Second, while a challenge is in
progress, the presumption of social and eco-
nomic disadvantage remains in effect.
Therefore, if a firm has been certified, and
the social and economic disadvantage of its
owner is under challenge, the firm contin-
ues to be certified and eligible to be consid-
ered a disadvantaged business for purposes
of the recipient's DOT-assisted contracting
activities.

Amendments to § 23.41(a)

The NPRM proposed to make technical
amendments to § 23.41aX2)1) and
§ 23.41(aX3Xil). These amendments added
additional UMTA funding sources (e.g. Sec-
tion 9A) to the list of sources from which
funds would contribute toward the thresh-
old amounts for determining whether
UMTA recipients had to have MBE pro-
grams. There were no comments on these
proposed changes. These amendments are
adopted unchanged from the NPRM. The
final rule makes similar amendments to
§ 23.41 (aX2)(ii) and (a)(FX{ii).
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Relationship Belween Subpart D and the
Remainder 0of 49 CFR Part 23

In order to prevent uncertainty, the De-
partment wishes to restate the relationship
between Subpart D and the remainder of 49
CFR Part 23. Under 49 CFR Part 23, certain
recipients are required to have MBE pro-
grams. It is only these recipients who are re-
quired to follow the provisions of Subpart
D. Recipients who must implement Subpart
D do so only with respect to their FHWA
and UMTA programs cited in Subpart D.
For example, a state department of trans-
portation receiving funds from FHWA,
UMTA, NHTSA, FRA, and FAA would be
required to follow the Subpart D goal proce-
dures with respect only to its FHWA and
UMTA funds. It would not be required to do
so0 for its FAA, NHTSA, and FRA funds.
The recipient would continue to follow all
applicable procedures of 49 CFR Part 23
with respect to the FAA, FRA, and the
NHTSA funds.

With respect to its FHWA and UMTA-as-
sisted programs, the recipient continues to
set two separate goals, both at the overall
goal and contract goal level: one is for disad-
vantaged businesses (this replaces the exist-
ing rule’'s goal for MBEs) and the other is
for women-owned businesses. In the event
that a business owned and controlled by a
nonminority woman is found to be disadvan-
taged on an individual basis, the amount of
contracts to that firm could not be double-
counted, any more than a contract to a firm
owned by a minority woman could be
double-counted under the other provisions
of 49 CFR Part 23.

The contract award procedures of 49 CFR
Part 23 apply to contracts under Subpart D
just as they do to contracts under other pro-
visions of 49 CFR Part 23. Recipients may
award contracts to those successful bidders
who meet contract goals or demonstrate
that they made good faith efforts to do so.

Recipients must certify the eligibility of
firms to participate under Subpart D pro-
grams just as they do with respect to pro-
grams covered by other provisions of 49
CFR Part 23. For businesses owned and con-
trolled by members of the presumptive
groups listed in the definition of socially
and economically disadvantaged individuals
in Subpart D, the certification process is,
with one exception, exactly the same as the
certification process that has existed all
along under 49 CFR Part 23. The exception
is that individuals with origins in Burma,
Thailand, and Portugal are presumed to be
socially and economically disadvantaged.
They can be eligible under Subpart D only
if they successfully demonstrate to the re-
cipient that they are socially and economi-
cally disadvantaged as individuals.

However, businesses owned and controlled
by individuals with origins in these coun-
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tries continue to be eligible minority busi-
nesses under other provisions of 49 CFR
Part 23. The result is that these firms may
be certified for participation in FAA, FRA,
NHTSA, or other DOT-assisted programs as
before. but must make an individual show-
ing of social and economic disadvantage in
order to be regarded as eligible to partici-
pate in FHWA and UMTA programs as dis-
advantaged businesses. The same require-
ment for an individual determination of
social and economic disadvantage applies to
any individual who is not a member of one
of the presumptive groups, such as a non-
minority woman, a handicapped person, ete.

Decertification Procedures

Substantial concern has been expressed
about the infiltration of DOT-assisted pro-
grams by “fronts’'—businesses that claim to
be owned and controlled by minorities,
women, or other disadvantaged individuals,
but which, in fact are ineligible for partici-
pation is DOT-assisted programs as MBES,
WBESs or disadvantaged businesses.

The Department wants to take this oppor-
tunity to reemphasize the importance of
scrutiny of all firms seeking to participate
in DOT-assisted programs. We believe
strongly that recipients should take prompt
action to ensure that only firms meeting the
eligibility criteria of 49 CFR Part 23 partici-
pate as MBEs, WBES, or disadvantaged busi-
nesses in DOQOT-assisted programs. This
means not only that recipients should care-
fully check the eligibility of firms applying
for certification for the first time, but also
that they should review the eligibility of
firms with existing certifications in order to
ensure that they are still eligible. A firm's
circumstances, organization, ownership or
control can change over time, resulting in a
once-eligible firm becoming ineligible. A
second look at a firm previously found to be
eligible may reveal factors leading, on re-
newed consideration, to a determination
that it is ineligible.

49 CFR Part 23 does not, as presently
drafted. prescribe any particular procedures
for actions by recipients to remove the eli-
giblity of firms that they have previously
treated as eligible. When a recipient comes
to believe that a firm with a current certifi-
cation is not eligible, the Department rec-
ommends that the recipients take certain
steps before removing the firm's eligibility.
The recipient should inform the firm in
writing of its concerns about the firm'’s eligi-
bility. give the firm an opportunity to re-
spond to these concerns in person and in
writing, and provide the firm a written ex-
planation of the reasons for the recipient’s
final decision. This process may be brief and
informal. For example, the firm's opportu-
nity to respond to the recipient's concerns
need not inveolve a formal court-type hear-
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ing. However, in the interest of ensuring
that eligibility removal decisions are made
fairly, these steps should take place before a
firm's eligibility is removed. The Depart-
ment believes that such a procedure in so-
called '‘decertification” cases will make the
procedure fairer and better administrative-
ly, as well as help prevent unnecessary pro-
cedural litigation. Procedures of this kind
are not a regulatory requirement, but the
Department believes that, as a matter of
policy, that they are advisable for recipients
to use.

Once a recipient has made a final decision
.on certification, that determination goes
into effect immediately with respect to the
recipient's DQT-assisted contracts (see
§ 23.53(g)). If a firm that has been denied
certification or has been decertified appeals
the recipient's action to the Department
under § 23.55, or if a third party challenges
the recipient's decision to certify the firm
under § 23.55, the recipient’'s action remains
in effect until and unless the Department
makes a determination under § 23.55 revers-
ing the recipient’s action. The recipient’s
action is not stayed during the pendancy of
a § 23.55 appeal.

For example, if a recipient has decertified
a firm and the firm appeals the decertifica-
tion to DOT, the firm remains ineligible for
consideration as a disadvantaged business
with respect to the recipient’s DOT-assisted
programs until and unless the Department
finds that the firm is eligible. Likewise, if
the recipient has certified the firm as eligi-
ble, the firm remains eligible while the De-
partment's consideration of a third party’s
challenge to its eligiblity is pending. The
Department has followed this policy and in-
terpretation of its regulations consistently
under the existing rule, and we will contin-
ue to do 50 with respect to Subpart D.

There is only one exception to this rule.
Section 23.55(c) provides that, in appropri-
ate cases, the Secretary may deny the firm
in question eligiblity to participate as an
MBE (or disadvantaged business) on DOT-
assisted contracts let during the pendacy of
the investigation, after providing the firm
an opportunity to show cause by written
statement to the Secretay why this should
not occur. This paragraph is intended, and
has been consistently interpreted and ap-
plied by the Department, to cover only a sit-
uation in which the recipient has decided
that a firm is eligible and a third party has
challenged the correctness of the recipient's
determination. As a matter of policy, the
Department believes that the award of con-
tracts to ineligible firms is a very serious
blow to the integrity of the Department’s
program. Consequently, if it appears to the
Department that a challenged firm's eligi-
bility is in serious doubt, the Department,
under § 23.55(¢), can administratively
“enjoin” the firm's participation pending a

final determination on the merits of the
challenge to its certification. This provision
does not, however, authorize the Depart-
ment to maintain a firm's certification in
effect pending the outcome of the § 23.55
Appeal, when the recipient has refused to
certify or has decertified the firm.

APPENDIX B—DETERMINATIONS OF
BusiNEss S1zZE

In determining the eligibility of businesses
for purposes of 49 CFR Part 23, recipients
must determine whether or not a business is
a small business concern as defined by sec-
tion 3 of the Small Business Act. If a busi-
ness is not a small business concern accord-
ing to these standards, then it is not eligible
to participate as an MBE, WBE, or disad-
vantaged business under 49 C¥FR Part 23.
This is true even though the business may
be owned and controlled by minorities,
women, or socially and economically disad-
vantaged individuals and is eligible in all
other respects. Even a firm certified by the
SBA under the 8(a) program is not eligible
under this regulation if it is not a small
business.

In determining whether a business is a
small business concern, recipients should
apply the standards established by the
Small Business Administration in 13 CFR
Part 121. In particular, recipients should
refer to § 121.3-8 (Definition of Small Busi-
ness for Government Procurement) and
§ 121.3-12 (Definition of Small Business for
Government Subcontractors). This appen-
dix lists the most frequent applications of
these sections to the kinds of contracting
done by FHWA and UMTA recipients, For
information on types of businesses not
listed in this appendix (e.g., manufacturers),
recipients should consult § 121.3-8 and the
Appendices to 13 CFR Part 121.

Recipients should apply the following size
standards;

1. Subcontracts of $10,000 or less: A busi-
ness is small if, including its affiliates, it
does not have more than 500 employees.

2. Subcontracts over $10,000 and prime
contracts:

A business is regarded as small if it meets
the following criteria:

(a) Construction.

(1) General Construction (in which less
than 75 percent of the work falls into one of
the categories in paragraph (2)): The firm's
average annual receipts for the three pre-
ceding fiscal years do not exceed $12 mil-
lion.

(2) Special trade contractors:

147



Pt. 23, Subpt. D, App. C

Maximum
average annual
receipts In
preceding 3
fiscal years

Type of firm

$5 milhon for alt
types of
contractors on
this list.

Plumbing, heating (except electric) and
air-conditioning.

Painting, paperhanging, and decorating .......

Masonry, stone setting, and other
stonework.

Plastering, drywall, acoustical and insulat-
ing work.

Terazzo, tile, marble, and mosaic work........
Carpentering and fleoring ... I
Floor laying and other flomwork
Roofing and sheet metal work.....
Concrete work ..o ceeiveeeeeens
water well drilling ..............
Structural steel erection....
Glass and glazing work........cccccee..e.
Excavating and foundation work
Wrecking and demolition work... -
Installation or erection of buxldmgs equ
ment.
Special trade contractors, not elsewhere
classified.

(b) Suppliers of manuwfactured goods: The
firm, including its affiliates, must not have
more than 500 employees.

(¢) Service contractors:

Maxi-
mum
average
annyai
receipts
in
preced-
ing 3
fiscal
years (in
milhions
of
dollars}

Type of firm

Engineering ... $§7.5
Janitorial and cuslodnal
Computer programmmg or data processmg ...... 4
Computer Maintenance ...

Protective Services .., "
Others not mentnoned in 13 CFR 121 G-B(e)............

APPENDIX C—GUIDANCE FOR MAKING
DETERMINATIONS OF SOCIAL AND LCO-
NOMIC DISADVANTAGE

Before making any determination of
social and economic disadvantage, the recip-
ient should always determine whether a
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firm is a small business concern. If it is not,
then the firm is not eligible to be considered
a disadvantaged business, and no further de-
terminations need be made,

Under the definition of *“socially and eco-
nomically disadvantaged individual” used in
Subpart D of this part, members of the
named groups (Black Americans, Hispanic
Americans, Native Americans, Asian Pacific
Americans, and Asian-Indian Americans)
and persons certified as socially and eco-
nomically disadvantaged by the Small Busi-
ness Administration (SBA) under the SBA's
section 8(a) program are presumed to be
both socially and economically disadvan-
taged. This presumption is rebuttable. This
means that, as part of a challenge to the eli-
gibility of a firm a recipient has certified
under § 23.69 of this regulation, a third
party may present evidence that the firm's
owners are not truly socially and/or eco-
monically disadvantaged, even though they
are members of one of the presumptive
groups. Recipients must follow the chal-
lenge procedure in § 23.6% when a challenge
is made, using this appendix for guidance in
making determinations under that proce-
dure.

Under the regulation, anyone who has
been certified by SBA under its 8(a) pro-
gram as socially and economically disadvan-
taged is automatically considered to be a so-
cially and economically disadvantaged indi-
vidual for purposes of this regulation. How-
ever, the absence of an 8(a) certification
does not mean that an individual or firm is
ineligible under this regulation.

Recipients should continue the existing
practice of making their own judgments
about whether an individual is in fact a
member of one of the presumptive groups.
If an individual has not maintained identifi-
cation with the group to the extent that he
or she is commonly recognized as a group
member, it is unlikely that he or she will in
fact have suffered the social disadvantage
which members of the group are presumed
to have experiences. If an individual has not
held himself or herself out to be a2 member
of one of the groups, has not acted as a
member of a community of disadvantaged
persons, and would not be identified by per-
sons in the population at large as belonging
to the disadvantaged group, the individual
should be required to demonstrate social
disadvantage on an individual basis.

For example, an individual could demon-
strate that he had a Chinese ancestor. How-
ever, this hypothetical person has never
lived in a Chinese-American community, has
held himself out to be white for driver’'s li-
cense or other official records purposes, has
not previously claimed to be a Chinese-
American, and would not be perceived by
others in either the Chinese-American com-
munity or non-minority community to be a
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Chinese-American (or any other sort of
Asian-Pacific American) by virtue of his ap-
pearance, culture, language or associations.
The recipient should not regard this individ-
ual as an Asian-Pacific American.

Individuals who are not presumed to be
socially and economically disadvantaged by
virtue of membership in one of these groups
may, nevertheless, be found to be socially
and economically disadvantaged on a case-
by-case basis. If an individual requests that
his or her business be certified as an eligible
disadvantaged business under Subpart D,
the recipient, as part of its certification
process, is responsible for making a determi-
nation of social and economic disadvantage.

In making determinations of social and
economic disadvantage, recipients should be
guided by the following standards, which
have been adopted from materials prepared
by the SBA.

A, SociaL DISADVANTAGE

(1) Elemenls of Social Disadvantage. In
order to determine that an individual is so-
cially disadvantaged, the recipient must
conclude that the individual meets the fol-
lowing standards:

(i) The individual's social disadvantage
must stem from his or her color; national
origin; gender; physical handicap, long-term
residence in an environment isolated from
the mainstream of American society, or
other similar cause beyond the individual’'s
control. The individual cannot establish
social disadvantage on the basis of factors
which are common to small business per-
sons who are not socially disadvantaged. For
example, because of their marginal financial
status, many small businesses have difficul-
ty obtaining credit through normal banking
channels. An individual predicating a social
disadvantage claim on denial of bank credit
to his or her firm would have to establish
that the denial was besed on one or more of
the listed causes, or similar causes—not
simply on the individual's or the firm’s mar-
ginal financial status.

(ii) The individual must demonstrate that
he or she has personally suffered social dis-
advantage, not merely claim membership in
a non-designated group which could be con-
sidered socially disadvantaged. This can be
achieved, for example, by describing specific
instances of discrimination which the indi-
vidual has experienced, or by recounting in
some detail how his or her development in
the business world has been thwarted by
one or more of the listed causes or similar
causes. As a general rule, the more specific
an explanation of how one has personally
suffered social disadvantage, the more per-
suasive it will be, In assessing such facts, the
recipient should place substantial weight on
prior administrative or judicial findings of
discrimination experienced by the individ-
ual. Such findings. however, are not neces-

sarily conclusive evidence of an individual's
social disadvantage; nor are they a prerequi-
site for establishing social disadvantage.

(iii) The individual's social disadvantage
must be rooted in treatment which he or
she has experienced in American society,
not in other countries.

(iv) The individual’'s social disadvantage
must be chronic, longstanding, and substan-
tial, not fleeting or insignificant. Typically,
a number of incidents illustrating a person's
social disadvantage, occurring over a sub-
stantial period of time, would be necessary
to make a successful claim. Usually, only by
demonstrating a series of obstacles which
have impeded one’s progress in the business
world can an individual demonstrate chron-
ic, longstanding, and substantial social dis-
advantage.

(v} The individual's social disadvantage
must have negatively affected his or her
entry into, and/or advancement in, the busi-
ness world.

The closer the individual can link social
disadvantage to impairment of business op-
portunities, the stronger the case. For ex-
ample, the recipient should place little
weight on annoying incidents experienced
by an individual which have had little or no
impact on the person's career or business
development. On the other hand, the recipi-
ent should place greater weight on concrete
occurrences which have tangibly disadvan-
taged an individual in the business world.

(2) Evidence of Social Disadvantage. The
recipient should entertain any relevant evi-
dence in support of an individual's claim of
social disadvantage. In addition to a person-
al statement from the individual claiming to
be socially disadvantaged, such evidence
may include, but is not limited to: third
party statements; copies of administrative
or judicial findings of discrimination; and
other documentation In support of matters
discussed in the personal statement. The re-
cipient should particularly consider and
place emphasis on the following experiences
of the individual, where relevant: education,
employment, and business history. However,
the individual may present evidence relating
to other matters as well. Moreover, the at-
tainment of a quality education or Jjob
should not absolutely disqualify the individ-
ual from being found socially disadvantaged
if sufficient other evidence of social disad-
vantage is presented the recipient.

(i) Education. The recipient should con-
sider, as evidence of an individual’s social
disadvantage, denial of equal access to busi-
ness or professional schools; denial of equal
access to curricula; exclusion from social
and professional association with students
and teachers; denial of educational honors;
social patterns or pressures which have dis-
couraged the individual from pursuing a
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professional or business education; and
other similar factors.

(ii} Employment. The recipient should
consider, as evidence of an individual's
social disadvantage: discrimination in
hiring; discrimination in promotions and
other aspects of professional advancement;
discrimination in pay and fringe benefits;
discrimination in other terms and condi-
tions of employment; retaliatory behgavior
by an employer; social patterns or pressures
which have channelled the individual into
non-professional or non-business fields; and
other similar factors.

{iii) Business History. The recipient
should consider, as evidence of an individ-
ual's social disadvantage, unequal access to
credit or capital, acquisition of credit under
unfavorable circumstances; discrimination
in receipt (award and/or bid) of government
contracts; discrimination by potential cli-
ents: exclusion from business or profession-
al organizations; and other similar factors
which have retarded the individual's busi-
ness development.

B. EcoxomIic DISADVANTAGE

Recipients should always make a determi-
nation of social disadvantage before pro-
ceeding to make a determination of econom-
ic disadvantage. If the recipient determines
that the individual is not socially disadvan-
taged, it is not necessary to make the eco-
nomic disadvantage determination.

As a general rule, economically disadvan-
taged individuals are socially disadvantaged
individuals whose ability to compete in the
free enterprise system has been impaired
due to diminished capital and credit oppor-
tunities, as compared to others in the same
or similar line of business and competitive
market area who are not socially disadvan-
taged. In determining the degree of dimin-
ished credit and capital opportunites of a so-
cially disadvantaged individual, consider-
ation will be given to both the disadvan-
taged individual and the applicant concern
with which he or she is affiliated.

In considering the economic disadvantage
of firms and owners, it is important for re-
cipients to understand that they are making
a comparative judgment about relative dis-
advantage. Obviously, someone who is desti-
tute is not likely to be in any position to
own a business. The test is not absolute dep-
rivation, but rather disadvantage compared
to business owners who are not socially dis-
advantaged individuals and firms owned by
such individuals.

It is the responsibility of applicant firms
and their owners to provide information to
the recipient about their economic situation
when they seek eligibility as disadvantaged
businesses. Recipients are encouraged to
become as knowledgeable as they can about
the types of businesses with which they
deal, so that they can make a reasonably in-
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formed comparison between an applicant
firm and other firms in the same line of
business. Recipients are not required to
make a detailed, point-by-point, accountant-
like comparison of the businesses involved.
Recipients are expected to make a basic
judgment about whether the applicant firm
and its socially disadvantaged owner(s) are
in a more difficult economic situation than
most firms {including established firms) and
owners who are not socially disadvantaged.

OTHER ELIGIBILITY CONSIDERATIONS

It is very important for recipients to real-
ize that making a determination of social
and economic disadvantage, standing alone,
does not mean that a firm is eligible. The re-
cipient must also determine that the firm is
51 percent owned by socially and economi-
cally disadvantaged individuals and that
these individuals control the firm. In
making these latter determinations, recipi-
ents should continue to follow §§ 23.51-23.53
of Subpart C of 49 CFR Part 23.

If a firm or other party believes that any
recipient’s social and economic disadvantage
determination is in error, the firm or party
may make an administrative certification
appeal to the Department as provided in 49
CFR 23.55. T

APPENDIX D—JUSTIFICATION FOR RE-
QUESTS FOR APPROVAL OF (QOVERALL
GoalLs oF LLEss THaAN TEN PERCENT

The purpose of a justification for a re-
quest for approval of an overall goal of less
than ten percent is to explain why the goal
requested by the recipient is the reasonable
expectation for the participation of disad-
vantaged businesses in the recipient’s DOT-
assisted contracts. The justification has two
basic elements. First, the recipient should
show that it is doing as much as it can to in-
crease disadvantaged business participation
to at least a ten percent level. Second, the
recipient should show that, given the avail-
ability of disadvantaged businesses, the re-
quested goal is the reasonable expectation
for the level of disadvantaged business par-
ticipation that these efforts are likely to
obtain.

With respect to the specific elements of
the justification listed in §23.65, the De-
partment offers the following guidance, usu-
ally in the form of questions the answers to
which will help the Department make an in-
formed decision. It should be emphasized
that this material is guidance, and is not in-
tended to create a regulatory requirement
or a mandatory list of the contents for re-
cipient’s submissions. However, it will help
the Department to make expeditious and
well-informed decisions if recipients provide
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reasonably complete and detailed informa-
tion. Doing so will also facilitate suggestions
by the Department on additional ways re-
cipients can increase disadvantaged business
participation.

(a) Efforts to locate disadvantaged busi-
nesses. What contacts has the recipient
made with sources of information about dis-
advantaged businesses (such as minority
contractors, associations, the Commerce De-
partment’s Minority Business Development
Administration, DOT Office of Small and
Disadvantaged Utilization (and its Program
Management Centers), and other recipients’
directories of disadvantaged businesses)? In
what geographic areas has it sought to
locate additional disadvantaged businesses?
Have these or other information sources
produced additional names of disadvantaged
businesses potentially available to work on
the recipient's DOT-assisted contract? What
follow-up was done with respect to these
firms?

(b) Efforts to make disadvantaged busi-
nesses aware of contracling opporiunilies.
What steps does the recipient take through
publications, advertising, pre-bid confer-
ences, direct contact, putting disadvantaged
businesses in touch with firms that may bid
on prime contracts, and other means to let
disadvantaged businesses know about specif-
ic contracting and subcontracting opportu-
nities as they arise? (Activity of this kind by
the recipient is important because, in many
cases, disadvantaged businesses may not be
in a position to learn of contracting oppor-
tunities through informal communications
networks available to non-disadvantaged
firms.) .

(c) Initiatives Lo encourage and develop
disadvantaged businesses. What is the re-
cipient doing to assist the formation and
growth of disadvantaged firms, by means
such as training, technical assistance, finan-
cial assistance and involvement of other
sources of support (such as the FHWA Sup-
portive Services Program and other Federal,
state, or local agencies and associations)?
What has the recipient done to facilitate
the akility of disadvantaged businesses to
perform contracts {(e.g., splitting a large con-
tract or project into smaller segments that
disadvantaged businesses can more readily
perform)?

(d) Legel or other barriers to disadvan-
teged business perticipation. What specific
barriers to disadvantaged business participa-
tion has the recipient identified? (Common
barriers include bonding, prequalification
and licensing requirements; difficulty in ob-
taining financing; any state or local residen-
¢y requirement or preference, or any other
formal or informal limitations on the area
from which disadvantaged businesses are
sought: and the reluctance of sonie mem-
bers of the non-disadvantaged contracting
community to use firms owned and con-

trolled by socially and economically disad-
vantaged persons.) What is the recipient
doing about the barriers it has identified?
(Examples of efforts to overcome or miti-
gate the effect of these barriers include
changes to or exceptions from state or local
requirements as they affect disadvantaged
businesses, technical or financial assistance
to disadvantaged businesses to help them
meet existing requirements, or cooperative
efforts with financial institutions and non-
minority contractors’ associations.)

(e) The cvailability of discdvantiaged busi-
nesses. How many disadvantaged businesses
are available to perform work for the recipi-
ent on DOT-assisted contracts? The starting
point for the recipient’s information should
be its directory or list of certified disadvan-
taged businesses. The number of firms in
this directory may not give a complete pic-
ture, however. Disadvantaged firms in other
jurisdictions, not currently certified by the
recipient, may be willing and able to work
on the recipient's contracts. On the other
hand, firms in the directory may have limit-
ed availability (e.g., lack of interest in the
recipient’s work, other commitments, limita-
tions of the amount of work they can
handle). In some cases {e.g., where a state
spends a large portion of its funds on a
single large project requiring very special-
ized contractors), the availability of work
that disadvantaged firms can perform could
be a limitation. The recipient, as appropri-
ate, should discuss these factors as they
affect a determination of the reasonable ex-
pectation for disadvantaged business partici-
pation in its DOT-assisted contracts.

The recipient should not only advise the
Department how many disadvantaged firms
exist, but also analyze the dollar volume of
the recipient’s work the available firms are
likely to be able to perform in the fiscal
year (or other period) in question.

() Size and other characteristics of the re-
cipient’s jurisdiction’s minority population.
What is the size of the minority population
of the recipient's jurisdiction? (In some
cases, not only the size but also the compo-
sition or residence pattern of the minority
population may be relevant). Where rele-
vant, what is the size of the minority popu-
lation of nearby jurisdictions?

Minority population is usually not an
exact index of the availability of disadvan-
taged businesses. In some cases, disadvan-
taged business participation levels for vari-
ous recipients have ranged well above or
below the minority population of the juris-
dictions involved. In any event, recipients
shouid tie any assertions they make on the
basis of minority population to the effect
they believe it has on disadvantaged busi-
ness availability.

(g) Views and information from the con-
sultation process. With whom has the recip-
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ient consulted and what did the consulted
parties say with respect to anything in para-
graph (a)-(f)? In particular, what were the
views of and information provided by the
disadvantaged business community concern-
ing the availability of such firms, barriers to
their participation and what is needed to
overcome them, the efficacy of the recipi-
ent's efforts to increase disadvantaged busi-
ness participation and what could be done
to improve these efforts?

Subpart E—Compliance and
Enforcement

§23.73 Complaints.

(a)} Filing. Any person who believes
himself or herself, another person, or
any specific class of individuals to be
subjected to a violation of this part
may file a complaint in writing, signed
and dated, with the Department. The
complaint shall be filed no later than
180 days after the date of an alleged
violation or the dates on which a con-
tinuing course of conduct in violation
of this part was disclosed. The Secre-
tary may extend the time for filing or
waive the time limit in the interest of
justice, specifying in writing the
reason for so doing.

(b) Investigalions. The Secretary en-
sures that a prompt investigation is
made pursuant to prescribed DOT
Title VI investigation procedures.

(¢) Cooperation in investigation.
The respondent to the complaint shall
cooperate fully with the investigation.
Failure or refusal by the respondent
to furnish requested information or
other failure to cooperate is a viola-
tion of this part.

(d) Determinations. Upon comple-
tion of the investigation, the Secretary
informs the recipient or contractor
and complainant of the results of the
investigation in writing. If the investi-
gation indicates a fajlure to comply
with this part, the conciliation proce-
dures of § 23.81 and, if necessary, the
enforcement procedures of § 23.83 are
followed.

(e) Inlimidation or retaliation acts
prohibiled. No recipient, contractor, or
other person shall intimidate, threat-
en, coerce, or discriminate against any
individual for the purpose of interfer-
ing with any right or privilege secured
by this part, or because he or she

Title 49—Transportation

made a complaint, testified, assisted,
or participated in any manner in an in-
vestigation, proceeding, or hearing
under this part. The identity of com-
plainants shall be kept confidential at
their election during the conduct of
any investigation, proceeding, or hear-
ing under this part. But when such
confidentiality is likely to hinder the
investigation the complainant shall be
advised for the purpose of waiving the
privilege.

§23.75 Compliance reviews of recipients.

(a) Desk audit. All compliance re-
views conducted after financial assist-
ance has been approved or contracts
have been awarded begin with a desk
audit. The desk audit is a review of all
material and information concerning
the recipient’s MBE performance.

(b)Y On-sile review. An on-site review
includes interviews, visits to project or
facility sites receiving DOT funds, and
inspection of any statistical or docu-
mentary materials relevant to the re-
cipient’s performance which were not
available for review during the desk
audit,

(¢) Cooperalion. The recipient shall
cooperate fully with these reviews.
Failure or refusal to furnish requested
information or failure to cooperate is a
violation of this part.

(d) Delerminalion. As a result of its
review of the recipient, the Depart-
mental element civil rights staff
makes one of the following determina-
tions:

(1} The recipient is in compliance
with its MBE obligations; or

(2) There is reasonable cause to be-
lieve that the recipient is not in com-
pliance with its MBE obligations in
certain specified respects. Proceedings
shall be begun in accordance with
§ 23.81 and, if necessary, § 23.83.

§23.81 Conciliation procedures for finan-
cial assistance programs.

(a) Reasonable cause nolice. When-
ever the responsible office of civil
rights makes a determination of rea-
sonable cause to believe that a recipi-
ent is in noncompliance, a notice is
sent promptly and in writing by regis-
tered malil, return receipt requested,
describing the areas of noncompliance
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requiring the applicant or recipient to
show cause within 30 days why en-
forcement proceedings or other appro-
priate action to ensure compliance
should not be instituted and offering
the recipient an opportunity to concil-
iate, The responsible office of civil
rights shall pursue conciliation efforts
for at least 30 days from the date of
the reasonable cause notice,

(1) Successful conctliation. If a con-
ciliation agreement is signed by the
Departmental element’s office of civil
rights and recipient, it is approved or
disapproved by the head of the De-
partmental element within 20 days of
receiving it. If the head of the Depart-
mental element disapproves the agree-
ment, the reasons therefor are stated
in writing., The head of the Depart-
mental element may propose amend-
ments to the agreement which are for-
warded to the recipient, requesting the
recipient’s acceptance or rejection of
the amended agreement within 20
days of receipt.

(2) Unsuccessful conciliation. If no
agreement is signed within 120 days of
the notice of reasonable cause enforce-
ment proceedings set forth in § 23.83
begin. The head of the responsible
office of civil rights, upon a written
determination that an additional 30
days are needed to complete concilia-
tion, may extend the conciliation
period for 30 days. Subsequent exten-
sions may he made upon such written
determinations. The determinations
shall include reasons for the extension
and shall be provided to the complain-
ant and respondent. _

(b) Effect of conciliation agreement.
If a conciliation agreement is ap-
proved, the existence of the determi-
nation of noncompliance does not act
as 4 bar to the provision of financial
assistance as long as the terms of the
agreement are fulfilled. A compliance
review is conducted by the Depart-
ment element within nine months of
the approval of an agreement.

§ 23.83 Enforcement proceedings for fi-
nancial assistance programs,

(a) Whenever conciliation efforts
pursuant to § 23.81 are unsuccessful,
enforcement proceedings begin. These
proceedings are conducted in accord-
ance with the Department’'s proce-

§ 23.85

dures for enforcing Title VI (49 CFR
Part 21).

(b) A finding of noncompliance and
the imposition of any sanction pursu-
ant to these proceedings is binding on
all other Departmental elements.
Sanctions are limited to the recipient
with respect to whom the noncompli-
ance finding has been made and to the
particular program or activity, or part
thereof, in which noncompliance has
been found,

§23.85 Emergency enforcement

dure.

proce-

(a} General. Whenever the Secretary
determines that the conciliation and
enforcement proceedings set forth in
£§ 23.81 and 23.83 will not result in the
timely and adequate enforcement of
the provisions of this Part, he/she ini-
tiates special enforcement procedures
to obtain compliance.

(b} Emergency reasonable cause
notice, A notice is sent, registered
mail, return receipt requested, describ-
ing the areas of alleged noncompli-
ance, setting forth the reasons why
the normal course of coneciliation and
enforcement pursuant to §§ 23.81 and
23.83 will not result in timely and ade-
quate enforcement, and requiring the
recipient to show cause, within a speci-
fied period of time, generally not to
exceed 15 days, - why appropriate
action, described in the notice, to
ensure compliance should not be
taken. The notice states that the re-
cipient must respond in writing or
orally on the record before an official
appointed by the Secretary or the pro-
posed action will be taken.

(¢} Decision. If the Secretary, after
reviewing the recipient’s oral or writ-
ten response, determines that such
action is necessary, he/she orders that
all or any part of the contracting ac-
tivities of the recipient affected by the
recipient’s alleged noncompliance be
halted until the matter is resolved
under §§ 23.81 or 23.83. The Secre-
tary’s action under this paragraph
may not affect any contract already
awarded. When the Secretary makes
an order under this paragraph, resolu-
tion of the matter shall proceed on an
expedited basis.
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§ 23.87 Willful provision of incorrect in-
formation.

If, at any time, the Department or a
recipient has reason to believe that
any person or firm has willfully and
knowingly provided incorrect informa-
tion or made false statements, it shall
refer the matter to the General Coun-
sel of the Department. He/she may
initiate debarment procedures in ac-
cordance with 41 CFR 1-1.604 and 12-
1.602 and/or refer the matter to the
Department of Justice under 18 U.S.C.
1001, as he/she deems appropriate.

Schedule A—Information for
Delermining Minorily Business
Enterprise Eligibility

1. Name of firm
2. Address of firm
3. Phone Number of firm
4, Indicate whether firm is sole proprietor-
ship, partnership, joint venture, corpora-
tion or other business entity (please speci-
iy}

5. Nature of firm’s business

6. Years firm has been in business ————

7. Ownership of firm: Identify those who
own 5 percent or more of the firm's owner-
ship. Columns e and f need be filled out
only if the firm is less than 100 percent mi-
nority owrned.

d—
fomm
Years e
Nz;e Hbs;e c—Sex of Ownership Voé‘rfjg
owner- | percentage CGFr]llage

With firms less than 100 percent minority
owned, list the contributions of money,
equipment, real estate, or expertise of each
of the owners,

8. Control of firm: (a) Identify by name,
race, sex, and title in the firm those individ-
uals {including owners and non-owners) who
are responsible for day-to-day management
and policy decisionmaking, including, but
not limited to, those with prime responsibil-
ity for:

{1) Financial decisions

{2) Management decisions, such as—

a. Estimating

b. Marketing and sales

c¢. Hiring and firing of management per-

sonnel

d. Purchases of major items or supplies . —

{3) Supervision of field operations ————

Title 49—Transportation

9. For each of those listed in question 8,
provide a brief summary of the person’'s ex-
perience and number of years with the firm,
indicating the person’s qualifications for the
responsibilities given him or her,

10. Describe or attach a copy of any stock
options or other ownership options that are
outstanding, and any agreements between
owners or between owners and third parties
which restrict ownership or control of mi-
nority owners.

11. Identify any owner (see item T} or
management official (see item 8) of the
named firm who is or has been an employee
of another firm that has an ownership in-
terest in or a present business relationship
with the named firm. Present business rela-
tionships include shared space, equipment,
financing, or employees as well as hoth
firms having some of the same owners.

12, What are the gross receipts of the firm
for each of the last two years?

Year ending
$
Year ending

$

13. Name of bonding company, if any: —

Bonding limit
Source of letters of credit, if any

14. Are you authorized to do business in
the state as well as locally, including all nec-
essary business licenses?

15. Indicate if this firm or other firms
with any of the same officers have previous-
ly received or been -denied certification or
participation as an MBE and describe the
circumstances. Indicate the name of the cer-
tifying authority and the date of such certi-
fication or denial.

AFFIDAVIT

“The undersigned swears that the forego-
ing statements are true and correct and in-
clude all material information necessary to
identify and explain the operations of
woee—— {name of firm) as well as the owner-
ship thereof. Further, the undersigned
agrees to provide through the prime con-
tractor or, if no prime, directly to the grant-
ee current, complete and accurate informa-
tion regarding actual work performed on
the project, the payment therefor and any
proposed changes, if any, of the foregoing
arrangements and to permit the audit and
examination of books, records and files of
the named firm. Any material misrepresen-
tation will be grounds for terminating any
contract which may be awarded and for ini-
tiating action under Federal or State laws
concerning false statements.”

NotTEg: If, after filing this Schedule A and

before the work of this firm is completed on
the contract covered by this regulation,
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there is any significant change in the infor-
mation submitted, you must inform the
grantee of the change through the prime
contractor or, if no prime contractor, inform
the grantee directly.
Signature
Name
Title
Date

Corporate Seal (where appropriate).

Date

State of

County of

On this — day of —, 19—, before me ap-
peared (Name) ————, to me personally
known, who, being duly sworn, did execute
the foregoing affidavit, and did state that
he or she was properly authorized by (Name
of firm) ——— to execute the affidavit and
did so as his or her free act and deed.

[Seall

Notary Public
Commission expires

ScuHEDULE B—INFORMATION FOR
DETERMINING JOINT VENTURE
ELIGIBILITY

{This form need not be filled in if all joint
venture firms are minority owned.)
1. Name of joint venture
2. Address of joint venture
3. Phone number of joint venture
4. Identify the firms which comprise the
joint venture. (The MBE partner must
complete Schedule A.)
(a) Describe the role of the MBE firm in
the joint venture.

{b) Describe very briefly the experience
and business qualifications of each non-
MBE joint venturer:

5. Nature of the joint venture's business —

§ 23.87

(a) Financial decisions
(b) Management decisions, such as;
(1) Estimating
(2) Marketing and sales
(3) Hiring and firing of management per-
sonnel
(4) Purchasing of major items or supplies

(¢) Supervision of field operations

Note: 1f, after filing this Schedule B and
before the completion of the joint venture's
work on the contract covered by this regula-
tion, there is any significant change in the
information submitted, the joint venture
must inform the grantee, either directly or
through the prime contractor if the joint
venture s a subcontractor.

AFFIDAVIT

‘““The undersigned swear that the forego-
ing statements are correct and include all
material information necessary to identify
and explain the terms and operation of our
joint venture and the intended participation
by each joint venturer in the undertaking,.
Further, the undersigned covenant and
agree to provide to the grantee current,
complete and accurate information regard-
ing actual joint venture work and the pay-
ment therefor and any proposed changes in
any of the joint venture arrangements and
to permit the audit and examination of the
books, records and files of the joint venture,
or those of each joint venturer relevant to
the joint venture, by authorized representa-
tives of the grantee or the Federal funding
agency. Any material misrepresentation will
be grounds for terminating ‘any contract
which may be awarded and for initiating
action under Federal or State laws concern-
ing false statements.”

Name of Firm Name of Firm

Signature Signature
6. Provide a copy of the joint venture
agreement. N
7. What Is the claimed percentage of MBE Name 2ol
ownership?
8. Ownship of joint venture: (This need Title Title
not be filled in if deseribed in the joint ven-
ture agreement, provided by question 8.)
(a) Profit and loss sharing. Date Date
{b) Capital contributions, including equip-
ment.
{c) Other applicable ownership interests. Date
9. Control of and participation in this con- State of
tract. Identify by name, race, sex, and County of
“firm" those individuals (and their titles) On this — day of —, 19—, before me ap-
who are responsible for day-to-day manage- peared (Name) ————, to me personally

ment and policy decisionmaking, including,
but not limited to, those with prime respon-
sibility for:

known, who, being duly sworn, did execute
the foregoing affidavit, and did state that
he or she was properly authorized by (Name
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of firm) ——— to execute the affidavit and
did so as his or her free act and deed.

Notary Public
Commission expires —
[Seal]

Date —

State of
County of _

On this — day of —, 19—, before me ap-

peared (Name) ————, to me personally -

known, who, being duly sworn, did execute
the foregoing affidavit, and did state that
he or she was properly authorized by (Name
of firm) ——— to execute the affidavit and
did so as his or her free act and deed.

Notary Public ——
Commission expires

[Seall

PART 25—RELOCATION ASSISTANCE
AND LAND ACQUISITION FOR FED-
ERAL AND FEDERALLY-ASSISTED
PROGRAMS

Subpart A—General

Sec.
25.1
25.3
25.5

Purpose and policy.

Definitions.

Applicahility.

25.7 Delegations of authority.

25.9 Regulations.

25.11 Displaced person; qualifications.
25.13 Notices of intent to acquire real

property.

25.15 Comparable replacement dwelling;
requirements.

25.17 Decent, safe, and sanitary dwelling;
requirements.

25.18 Decent, safe, and sanitary rental
sleeping rooms; requirements.

25.21 Appeals.

25.23 Accounts, records, and reports.

25,25 Last resort housing.

25.27 Loans for planning and preliminary
expenses.

25,29 Consultation at planning stage.

25.31 State agency obligated to provide
real property for Federal or Federally-
assisted project.

25.33 Payments not
income.

to be considered

Subport B—Requirements for Federol Projects

25.41 Scope.

2543 Determinations; displacement of per-
s0ns.

25.450 Determinations; acquisition of real
property.

Title 49—Transportation

Subpart C—Requirements for Federaliy-
Assisted Projects
Sec.

25.51
25.53

Scope.

Preliminary requirements.

25.55 Relocation plan required.

25.57 Assurances required; displacement of
persons.

25.59 Assurances required; acquisition of
real property.

25.60 Monitoring assurances.

25.61 Use of Federal financial assistance.

25.63 Federal share of costs.

Subpart D—Relocation Assistance Advisory

Programs
25.71 Scope.
25.73 Extension of services to adjacent oc-
cupants.
25.75 Relocation programs; general re-
quirements.
25.77 Organizational requirements.

Local relocation office.
Coordination with other agencies.
Public information; general.

Public information; hearings.

Public information; brochure.
Public information; announcements.
Public information; notices.
Information for displaced persons.

25.79
25.81
25.83
25.85
25.87
25.89
25.81
25.83

Subpart E—Moving and Related Expensas

25.111 Scope.

25.113 ERligibility. .

25.115 Payment limited to one move, ex-
ception.

25.117 Moving expenses;, application and
payment.

25.11% Exclusions.

25.121 Moving expenses; displaced persons.

25.123 Moving expenses; outdoor advertis-
ing businesses.

25.125 Low value, high bulk property; busi-
nesses and farm operations.

25.127 Actual direct losses; businesses and
farm operations.

25.128 Expenses in searching for replace-
ment business or farm operation.

Subpart F—Fixed Allowance in Liov of Moving
and Related Expenses

25.151 Scope.

25.153 Schedule of moving expense allow-
ances; individuals and families.

25,155 Dislocation and moving expense al-
lowances; individuals and families.

25.157 Fixed allowance;, profit and non-
profit businesses.

25.159 PFixed allowance; farm operation.

25.161 Computing average annual net
income; businesses and farm operations.
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PART 60-1—OBLIGATIONS OF CON-
TRACTORS AND SUBCONTRAC-
TORS

Subpart A—Preliminary Matters; Equal
Opportunity Clause; Compliance Reports

Sec.

60-1.1 Purpose and application.

60-1.2 Administrative responsibility.

60-1.3 Definitions.

60-1.4 Equal opportunity clause.

60-1.5 Exemptions.

60-1.6 [Reserved]

60-1.7 Reports and other required informa-

tion.

60-1.8 Segregated facilities.

60-1.9 Compliance by labor unions and by
recruiting and training agencies.

60-1.10 Foreign government practices.

60-1.11 Payment or reimbursement of
membership fees and other expenses to
private clubs.

Subpart B—General Enforcement; Complionce
Review and Complaint Procedure

60-1.20
60-1.21
60-1.22
60-1.23

Compliance reviews.

Filing complaints.

Where to file.

Contents of complaint.

80-1.24 Processing of matters.

80-1.25 Assumption of jurisdiction by or
referrals to the Director.

60-1.28 Enforcement proceedings.

60-1.27 Sanctlons and penalties,

60-1.28 Show cause notices.

60-1.29 Preaward notices.

80-1.30 Contract ineligibility list.

680-1.31 Reinstatement of ineligible prime
contractors and subcontractors.

80-1.32 Intimidation and interference.

60-1.33 Conciliation agreements.

60-1.34 Violation of a conciliation agree-
ment or letter of commitment.

Subpart C—Ancillary Matters

60-1.40 Affirmative action compliance pro-
grams.

80-1.41 Solicitations or advertisements for
employees.

60-1.42 Notices to be poated.

60-1.43 Access to records and site of em-
ployment.

60-1.44¢ Rulings and interpretations.

60-1.45 Existing contracts and subcon-
tracts.

60-1.46 Delegation of authority by the Di-
rector.

60-1.47 Effective date.

AUTHORITY: Sec. 201, E.O. 112468 (30 FR
12319), as amended by E.O. 12086.

Source: 43 FR 40240, Oct. 20, 1978, unless
otherwise noted.

Title 41—Public Contracts, Property Management

Subpart A—Preliminary  Matters;
Equal Opportunity Clause; Compli-
ance Reports

§60-1.1

The purpose of the regulations in
this part is to achieve the aims of
parts II, III, and IV of Executive
Order 11246 for the promotion and in-
suring of equal opportunity for all per-
sons, without regard to race, color, re-
ligion, sex, or national origin, em-
ployed or seeking employment with
Government contractors or with con-
tractors performing under federally
assisted construction contracts. The
regulations in this part apply to all
contracting agencies of the Govern-
ment and to contractors and subcon-
tractors who perform under Govern-
ment contracts, to the extent get forth
in this part. The regulations in this
part also apply to all agencies of the
Government administering programs
involving Federal financial assistance
which may include a construction con-
tract, and to all contractors and sub-
contractors performing under con-
struction contracts which are related
to any such programs. The procedures
set forth in the regulations in this
part govern all disputes relative to a
contractor’s compliance with his obli-
gations under the equal opportunity
clause regardless of whether or not his
contract contains a ‘“Disputes” clause.
Faiflure of a contractor or applicant to
comply with any provision of the regu-
lations in this part shall be grounds
for the imposition of any or all of the
sanctions authorized by the order. The
regulations in this part do not apply to
any action taken to effsct compliance
with respect to employment practices
subject to title VI of the Civil Rights
Act of 1864. The rights and remedies
of the Government hereunder are not
exclusive and do not affect rights and
remedies provided elsewhere by law,
regulation, or contract; neither do the
regulations limit the exercise by the
Secretary or Government agencies of
powers not herein specifically set
forth, but granted to them by the
order.

Purpose and application.
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§60-1.2 Administrative responsibility.

The Director has been delegated au-
thority and assigned responsibility for
carrying out the responsibilities as-
signed to the Secretary under the Ex-
ecutive order. All correspondence re-
garding the order should be directed
to the Director, Office of Federal Con-
tract Compliance Programs, Employ-
ment Standards Administration, U.S.
Department of Labor, 200 Constitu-
tion Avenue NW., Washington, D.C.
20210.

§ 60-1.3 Definitions.

“Administering agency” means any
department, agency and establishment
in the executive branch of the Govern-
ment, including any wholly owned
Government corporation, which ad-
ministers a program involving federal-
ly assisted construction contracts.

“Administrative law judge’” means
an administrative law judge appointed
as provided in 5 U.S.C. 3105 and Sub-
part B of Part 930 of Title 5 of the
Code of Federal Regulations (see 37
FR 16787) and qualified to preside at
hearings under 5 U.S.C. 557.

“Agency” means any contracting or
any administering agency of the Gov-
ernment.

“Applicant” means an applicant for
Federal assistance involving & con-
struction contract, or other partici-
pant in a program involving a con-
struction contract as determined by
regulation of an administering agency.
The term also includes such persons
after they become recipients of such
Federal assistance.

“Construction work” means the con-
struction, rehabilitation, alteration,
conversion, extension, demolition or
repair of buildings, highways, or other
changes or improvements to real prop-
erty, including facilities providing util-
ity services. The term also includes the
supervision, inspection, and other
onsite functions incidental to the
actual construction.

“Contract” means any Government
contract or any federally assisted con-
struction contract.

“Contracting agency’” means any de-
partment, agency, establishment, or
Instrumentality in the executive
branch of the Government, including
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any wholly owned Government corpo-
ration, which enters into contracts.

“Contractor” means, unless other-
wise indicated, a prime contractor or
subcontractor.

‘Director” means the Director,
Office of Federal Contract Compliance
Programs (OFCCP), U.S. Department
of Labor or any person to whom he
delegates authority under the regula-
tions in this chapter.

“Equal opportunity clause” means
the contract provisions set forth in
§ 60-1.4 (a) or (b), as appropriate.

“Federally assisted construction con-
tract” means any agreement or modifi-
cation thereof between any applicant
and a person for construction work
which is paid for in whole or in part
with funds obtained from the Govern-
ment or borrowed on the credit of the
Government pursuant to any Federal
program involving a grant, contract,
loan, insurance, or guarantee, or un-
dertaken pursuant to any Federal pro-
gram involving such grant, contract,
loan, insurance, or guarantee, or any
application or modification thereof ap-
proved by the Government for a
grant, contract, loan, insurance, or
guarantee under which the applicant
itself participates in the construction
work.

“Government” means the govern-
ment of the United States of America.

“Government contract” means any
agreement or modification thereof be-
tween any contracting agency and any
person for the furnishing of supplies
or services or for the use of real or
personal property, including lease ar-
rangements. The term ‘“‘services”, as
used in this section includes, but is not
limited to the following services: Utili-
ty, construction, transportation, re-
search, insurance, and fund deposito-
ry. The term “Government contract’
does not include (1) agreements in
which the parties stand in the rela-
tionship of employer and employee,
and (2) federally assisted construction
contracts.

“Minority group” as used herein
shall Include, where appropriate,
female employees and perspective
female employees.

“Modification” means any alteration
in the terms and conditions of a con-
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tract, including supplemental agree-
ments, amendments, and extensions,

“Order,” “Executive order,” or “EX-
ecutive Order 11246” means parts II,
III, and IV of the Executive Order
11246 dated September 24, 1965 (30
FR 12319), any Executive order
amending such order, and any other
Executive order superseding such
order.

“Person” means any natural person,
corporation, partnership, unincorpo-
rated association, State or local gov-
ernment, and any agency, instrumen-
tality, or subdivision of such a govern-
ment.

“Prime contractor” means any
person holding a contract and, for the
purposes of Subpart B of this part,
any person who has held a contract
subject to the order.

“Recruiting and training agency”
means any person who refers workers
to any contractor or subcontractor or
who provides for employment by any
contractor or subcontractor.

“Rules, regulations, and relevant
orders of the Secretary of Labor” used
in paragraph (4) of the equsal opportu-
nity clause means rules, regulations,
and relevant orders of the Secretary of
Labor or his designee issued pursuant
to the order.

“Secretary” means the Secretary of
Labor, U.S. Department of Labor.

“Site of construction” means the
general physical location of any build-
ing, highway, or other change or im-
provement to real property which is
undergoing construction, rehabilita-
tion, alteration, conversion, extension,
demolition, or repair and any tempo-
rary location or facility at which a
contractor, subcontractor, or other
participating party meets a demand or
performs a function relating to the
contract or subcontract.

“Subcontract’’ means any agreement
or arrangement between a contractor
and any person (in which the parties
do not stand in the relationship of an
employer and an employee):

(1) For the furnishing of supplies or
services or for the use of real or per-
sonal property, Including lease ar-
rangements, which, in whole or in
part, is necessary to the performance
of any one or more contracts; or
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(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken, or assumed.

“Subcontractor” means any person
holding a subcontract and, for the pur-
poses of Subpart B of this part, any
person who has held a subcontract
subject to the order. The term “First-
tier subcontractor’” refers to a subcon-
tractor holding a subcontract with a
prime contractor.

“United States” as used herein shall
include the several States, the District
of Columbia, the Commonwealth of
Puerto Rico, the Panama Canal Zone,
and the possessions of the United
States.

§60-1.4 Equal opportunity clause.

(a) Government contracts. Except as
otherwise provided, each contracting
agency shall include the following
equal opportunity clause contained in
section 202 of the order in each of its
Government contracts (and modifica-
tions thereof if not included in the
original contract):

During the performance of this contract,
the contractor agrees as follows:

(1) The contractor will not discriminate
agalnst any employee or applicant for em-
ployment because of race, color, religion,
sex, or natlonal origin. The contractor will
take affilrmative action to ensure that appli-
cants are employed, and that employees are
treated during employment, without regard
to thelr race, color, religlion, sex, or national
origin. Such action shall Include, but not be
limited to the following: Employment, up-
grading, demotlon, or transfer, recrultment
or recrulitment advertising; layoff or terml-
nation; rates of pay or other forms of com-
pensation; and selection for training, includ-
ing apprenticeship. The contractor agrees to
post in consplcuous places, available to em-
ployees and applicants for employment, no-
tices to be provided by the contracting offi.
cer setting forth the provisions of this non-
discrimination clause,

(2) The contractor will, in all solicitations
or advertisements for employees placed by
or on behalf of the contractor, state that all
qualified applicants will recelve consider-
ation for employment without regard to
race, color, religion, sex, or national origin.

(3) The contractor will send to each labor
union or representative of workers with
which he has a collective bargailning agree-
ment or other contract or understanding, a
notice to be provided by the agency con-
tracting officer, advising the labor union or
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workers' representative of the contractor's
commitments under section 202 of Execu-
tive Order 11246 of September 24, 1965, and
shall post copies of the notice in conspicu-
ous places available to employvees and appli-
cants for employment.

(4) The contractor will comply with all
provisions of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regula-
tions, and relevant orders of the Secretary
of Labor.

(5) The contractor will furnish all infor-
mation and reports required by Executive
Order 11246 of September 24, 1965, and by
the rules, regulations, and orders of the Sec-
retary of Labor, or pursuant thereto, and
will permit access to his books, records, and
accounts by the contracting agency and the
Secretary of Labor for purposes of investi-
gation to ascertain compliance with such
rules, regulations, and orders.

(6) In the event of the contractor's non-
compliance with the nondiscrimination
clauses of this contract or with any of such
rules, regulations, or orders, this contract
may be canceled, terminated or suspended
in whole or in part and the contractor may
be declared ineligible for further Govern-
ment contracts in accordance with proce-
dures authorized in Executive Order 11246
of September 24, 1965, and such other sanc-
tions may be imposed and remedies invoked
as provided in Executive Order 11246 of
September 24, 1865, or by rule, regulation,
or order of the Secretary of Labor, or as
otherwise provided by law.

(7) the contractor will include the provi-
sions of paragraphs (1) through (7) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of
the Secretary of Labor issued pursuant to
section 204 of Executive Order 11246 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or
vendor. The contractor will take such action
with respect to any subecontract or purchase
order as may be directed by the Secretary of
Labor as & means of enforcing such provi-
sions including sanctions for noncompli-
ance: Provided, however, that in the event
the contractor becomes Involved In, or is
threatened with, litigatlon with a subcon-
tractor or vendor as a result of such direc-
tion, the contractor mey request the United
States to enter into such ltigation to pro-
tect the interests of the United States.

(b) Federally assisted construction
contracts. (1) Except as otherwise pro-
vided, each administering agency shall
require the Inclusion of the following
language as a condition of any grant,
contract, loan, {nsurance, or guarantee
involving federally assisted construc-
tion which Is not exempt from the re-
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guirements of the equal opportunity
clause: -

The applicant hereby agrees that it will
incorporate or cause to be incorporated into
any contract for construction work, or modi-
fication thereof, as defined in the regula-
tions of the Secretary of Labor at 41 CFR
Chapter 60, which is paid for in whole or in
part with funds obtained from the Federal
Government or borrowed on the credit of
the Federal Government pursuant to a
grant, contract, loan insurance, or guaran-
tee, or undertaken pursuant to any Federal
program involving such grant, contract,
loan, insurance, or guarantee, the following
equal opportunity clause:

During the performance of this contract,
the contractor agrees as follows:

(1} The contractor will not discriminate
against any employee or applicant for em-
ployment because of race, color, religion,
sex, or national origin. The contractor will
take affirmative action to ensure that appli-
cants are employed, and that employees are
treated during employment without regard
to their race, color, religion, sex, or national
origin. such action shall include, but not be
limited to the following: Employment, up-
grading, demotion, or transfer; recruitment
or recruitment advertising; lavoff or termi-
nation; rates of pay or other forms of com-
pensation; and selection for training, inelud-
ing apprenticeship. The contractor agrees to
post In conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided setting forth the provi-
slons of this nondiscrimination clause.

(2) The contractor will, in all solicitations
or advertisements for employees placed by
or on behslf of the contractor, state that all
qualified applicants will receive consider-
ations for employment without regard to
race, color, religion, sex, or national origin.

(3) The contractor will send to each labor

-unlon or representative of workers with

which he has a collective bargaining agree-
ment or other contract or understanding, a
notice to bhe provilded advising the sald labor
unilon or workers’ representatives of the
contractor's commitments under this sec-
tion, and shsall post coples of the notice in
conspicuous places available to employees
and applicants for employment.

(4) The contrator will comply with all pro-~
vislons of Executive Order 11246 of Septem-
ber 24, 1866, and of the rules, regulations,
and relevant orders of the Secretary of
Labor.

{(6) The contractor will furnish all infor-
mation and reports required by Executive
Order 11246 of September 24, 1965, and by
rules, regulations, and orders of the Secre-
tary of Labor, or pursuant thereto, and will
permlit access to his books, records, and ac-
counts by the administering agency and the
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Secretary of Labor for purposes of investi-
gation to ascertain compliance with such
rules, regulations, and orders.

(6) In the event of the contractor's non-
compliance with the nondiscrimination
clauses of this contract or with any of the
said rules, regulations, or orders, this con-
tract may be canceled, terminated, or sus-
pended in whole or in part and the contrac-
tor may be declared ineligible for further
Government contracts or federally assisted
construction contracts in accordance with
procedures authorized in Executive Order
11246 of September 24, 1965, and such other
sanctions may be imposed and remedies in-
voked as provided in Executive Order 11246
of September 24, 1965, or by rule, regula-
tion, or order of the Secretary of Labor, or
as otherwise provided by law.

(7) The contractor will include the portion
of the sentence immediately preceding para-
graph (1) and the provisions of paragraphs
(1) through (7) in every subcontract or pur-
chase order unless exempted by rules, regu-
lations, or orders of the Secretary of Labor
issued pursuant to section 204 of Executive
Order 11246 of September 24, 1965, so that
such provisions will he binding upon each
subcontractor or vendor. The contractor will
take such action with respect to any subcon-
tract or purchase order as the administering
agency may direct as a means of enforcing
such provisions, Including sanctions for non-
compliance: Provided, however, That in the
event a contractor becomes involved in, or is
threatened with, litigation with a subcon-
tractor or vendor as a result of such direc-
tion by the administering agency the con-
tractor may request the United States to
enter into such litigation to protect the in-
terests of the United States.

The applicant further agrees that it will
be bound by the above equal opportunity
clause with respect to its own employment
practices when it participates in federally
assisted construction work: Provided, That
if the applicant so participating is a State or
locul government, the above equal opportu-
nity clause Is not applicable to any agency,
instrumentality or subdivislon of such gov-
ernment which does not participate in work
. on or under the contract.

The applicant agrees that it will assist and
cooperate actlvely with the administering
agency and the Secretary of Labor In ob-
taining the compliance of contractors end
subcontractors with the equal opportunity
clause and the rules, regulations, and rele-
vant orders of the Secretary of Labor, that
it will furnish the administering agency and
the Secretary of Labor such Information &s
they may require for the supervision of
such compliance, and that it will otherwise
assist the administering agency {n the dis-
charge of the agency’s primary responsibil-
ity for securing compliance.
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The applicant further agrees that it will
refrain from entering into any contract or
contract modification subject to Executive
Order 11246 of September 24, 1965, with &
contractor debarred from, or who has not
demonstrated eligibility for, Government
contracts and federally assisted construc-
tion contracts pursuant to the Executive
order and will carry out such sanctions and
penalties for violation of the equal opportu-
nity clause as may be imposed upon contrac-
tors and subcontractors by the administer-
Ing agency or the Secretary of Labor pursu-
ant to Part II, Subpart D of the Executive
order. In addition, the applicant agrees that
if it fails or refuses to comply with these un-
dertakings, the administering agency may
take any or all of the following actions:
Cancel, terminate, or suspend in whole or in
part this grant (contract, loan, insurance,
guarantee); refrain from extending any fur-
ther assistance to the applicant under the
program with respect to which the failure
or refund occurred until satisfactory assur-
ance of future compliance has heen recelved
from such applicant; and refer the case to
the Department of Justice for appropriate
legal proceedings.

(¢) Subcontracts. Each nonexempt
prime contractor or subcontractor
shall include the equal opportunity
clause in each of its nonexempt sub-
contracts.

(d) Incorporation by reference. The
equal opportunity clause may be incor-
porated by reference in all Govern-
ment contracts and subcontracts, in-
cluding Government bills of lading,
transportation requests, contracts for
deposit of Government funds, and con-
tracts for issuing and paying U.S. sav-
ings bonds and notes, and such other
contracts and subcontracts as the Di-
rector may designate.

(e) Incorporation by operation of the
order. By operation of the order, the
equal opportunity clause shall be con-
sldered tc be a part of every contract
and subcontract required by the order
and the regulations in this part to in-
clude such a clause whether or not it
is physically incorporated in such con-
tracts and whether or not the contract
between the agency and the contrac-
tor is written.

(f) Adaplation of language. Such
necessary changes In language may be
made in the equal opportunity clause
as shall be appropriate to identify
properly the parties and their under-
takings.
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§ 60-1.5 Exemptions.

(a) General—(1) Transactions of
$10,000 or under. Contracts and sub-
contracts not exceeding $10,000, other
than Government bills of lading, and
other than contracts and subcontracts
with depositories of Federal funds in
any amount and with financial institu-
tions which are issuing and paying
agents for U.S. savings bonds and sav-
ings notes, are exempt from the re-
quirements of the equal opportunity
clause. In determining the applicabil-
ity of this exemption to any federally
assisted construction contract, or sub-
contract thereunder, the amount of
such contract or subcontract rather
than the amount of the Federal finan-
cial assistance shall govern. No agency,
contractor, or subcontractor shall pro-
cure supplies or services in a manner
so as to avoid applicability of the
equal opportunity clause: Provided,
that where a contractor has contracts
or subcontracts with the Government
in any 12-month period which have an
aggregate total value (or can reason-
ably be expected to have an aggregate
total value) exceeding $10,000, the
$10,000 or under exemption does not
apply, and the contracts are subject to
the order and the regulations issued
pursuant thereto regardless of wheth-
er any single contract exceeds $10,000.

(2) Contlracts and subcontracts for
indefinite quantities. With respect to
contracts and subcontracts for indefl-
nite quantities (Including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply
Schedule contracts, “call-type” con-
tracts, and purchase notice agree-
ments), the equal opportunity clause
shall be included unless the purchaser
has reason to believe that the amount
to be ordered in any year under such
contract will not exceed $10,000. The
applicability of the equal opportunity
clause shall be determined by the pur-
chaser at the time of award for the
first year, and annually thereafter for
succeeding years, If any. Notwith-
standing the above, the equal opportu-
nity clause shall be applied to such
contract whenever the amount of a
single order exceeds $10,000. Once the
equal opportunity clause is determined
to be applicable, the contract shall
continue to be subject to such clause
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for its duration, regardless of the
amounts ordered, or reasonably ex-
pected to be ordered in any year.

(3) Work outside the United States.
Contracts and subcontracts are
exempt from the requirements of the
equal opportunity clause with regard
to work performed outside the United
States by employees who were not re-
cruited within the United States.

(4) Contracts with State or local gov-
ernments. The requirements of the
equal opportunity clause in any con-
tract or subcontract with a State or
local government (or any agency, in-
strumentality or subdivision thereof)
shall not be applicable to any agency,
instrumentality or subdivision of such
government which does not partici-
pate in work on or under the contract
or subcontract. In addition, any
agency, instrumentality or subdivision
of such government, except for educa-
tional institutions and medical facili-
ties, are exempt from the require-
ments of filing the annual compliance
report provided for by §60-1.7(a)(1)
and maintaining a written affirmative
action compliance program prescribed
by §60-1.40 and Part 60-2 of this
chapter.

(8) Contracts with certain educa-
tional institutions. It shall not be a
violation of the equal opportunity
clause for a school, college, university,
or other educational institution or in-
stitution of learning to hire and
employ employees of a particular reli-
glon If such school, college, university,
or other educational institution or in-
stitution of learning is, in whole or in
substantial part, owned, supported,
controlled, or managed by a particular
religion or by a particular religious
corporation, association, or soclety, or
if the curriculum of such school, col-
lege, university, or other educational
Institution or institution of learning is
directed toward the propagation of a
particular religion. The primary
thrust of this provision is directed at
religiously oriented church-related col-
leges and universities and should be so
Interpreted.

(8) Work on or near Indian reserva-
tions. It shall not be a violation of the
equal opportunity clause for a con-
struction or nonconstruction contrac-
tor to extend a publicly announced
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preference in employment to Indians
living on or near an Indian reservation
in connection with employment oppor-
tunities on or near an Indian reserva-
tion. The use of the word ‘“near”
would include all that area where a
person seeking employment could rea-
sonably be expected to commute to
and from in the course of a work day.
Contractors or subcontractors extend-
ing such a preference shall not, howev-
er, discriminate among Indians on the
basis of religion, sex, or tribal affili-
ation, and the use of such a preference
shall not excuse a contractor from
complying with the other require-
ments contained in this chapter.

(b) Specific contracis and facililies—
(1) Specific contracts. The Director
may exempt an agency or any perscn
from requiring the inclusion of any or
all of the equal opportunity clause in
any specific contract or subcontract
when he deems that special circum-
stances in the national interest So re-
quire. The Director may also exempt
groups or categories of contracts or
subcontracts of the same type where
he finds it impracticable to act upon
each request individually or where
group exemptions will contribute to
convenience in the administration of
the order.

(2) Facilities nol connected with
contracts. The Director may exempt
from the requirements cof the equsal
opportunity clause any of a prime con-
tractor's or subcontractor’s facllities
which he finds to be In all respects
separate and distinct from activities of
the prime contractor or subcontractor
related to the performance of the con-
tract or subcontract, provided that he
alsc finds that such an exemption will
not interfere with or impede the effec-
tuation of the order.

(¢) Nalional securily. Any require-
ment set forth In these regulations In
this part shall not apply to any con-
tract or subcontract whenever the
head of an agency determines that
such contract or subcontract I8 essen-
tial to the nationsal security and that
its award without complying with such
requirement Is necessary tc the na-
tional security. Upon making such a
determination, the head of the agency
will notify the Director In writing
within 30 days.
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(d) Withdrawal of exemption. When
any contract or subcontract is of a
class exempted under this section, the
Director may withdraw the exemption
for a specific contract or subcontract
or group of contracts or subcontracts
when in his judgment such action is
necessary or appropriate to achieve
the purposes of the order. Such with-
drawal shall not apply to contracts or
subcontracts awarded prior to the
withdrawal, except that in procure-
ments entered intc by formal advertis-
ing, or the various forms of restricted
formal advertising, such withdrawal
shall not apply unless the withdrawal
is made more than 10 calendar days
before the date set for the opening of
the bids.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 1978] .

§60-1.6 [Reserved]

§60-1.7 Reports and other required infor-
mation.

(a) Requirements for prime contrac-
tors and subcontractors. (1) Each
prime contractor and subcontractor
shall file annually, on or before the
31st day of March, complete and accu-
rate reports on Standard Form 100
(EEO-1) promulgated jointly by the
Qffice of Federal Contract Compliance
Programs, the Equal Employment Op-
portunity Commission and Plans for
Progress or such form as may hereaf-
ter be promulgsated In Its place if such
prime contractor or subcontractor (1)
{s not exempt from the provisions of
these regulations in accordance with
§ 80-1.5; ({1) has 50 or more employees;
(iii) is a prime contractor or first tier
subcontractor; and (lv) has a contract,
subcontract or purchase order
samounting to $50,000 or more or
gerves as A depository of Government
funds in any amount, or is a financial
institution which s an issuing and
paying agent for U.S. savings bonds
and savings notes:; Provided, That any
subcontractor below the first tier
which performs constructlon work at
the site of construction shall be re-
quired to file such a report i{f it meets
requirements of paragraphs (a)1) (1),
(i), and (iv) of this section.
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(2) Each persocn required by § 60-
1.7(aX1) to submit reports shall file
such a report with the contracting or
administering agency within 30 days
after the award to him of a contract or
subcontract, unless such persen has
submitted such a report within 12
months preceding the date of the
award. Subsequent reports shall be
submitted annually in accordance with
§ 60-1.7(aX1), or at such other inter-
vals as the Director may require. The
Director may extend the time for
filing any report.

(3) The Director or the applicant, on
their own motions, may require a con-
tractor to keep employment or other
records and to furnish, in the form re-
quested, within reascnable limits, such
information as the Director or the ap-
plicant deems necessary for the ad-
ministration of the order.

(4) Failure to file timely, complete
and accurate reports as required con-
stitutes noncompliance with the prime
contractor’s or subcontractor’s obliga-
tions under the equal opportunity
clause and is ground for the imposi-
tion by the Director, an applicant,
prime contractor or subcontractor, of
any sanctions as authorized by the
order and the regulations in this part.

(b) Reguiremenls for bidders or pro-
spective contraciors—(1) Certification
of compliance with Part 60-2: Affirma-
tive Action Programs. BEach agency
shall require each bidder or prospec-
tive prime contractor and proposed
subcontractor, where appropriate, to
state in the bid or in writing at the
outset of negotiations for the contract:
(1) Whether it has developed and has
on file at each establishment affirma-
tive action programs pursuant to Part
60-2 of this chapter; (ii) whether it
has participated in any previous con-
tract or subcontract subject to the
equal opportunity clause; (iii) whether
it has filed with the Joint Reporting
Committee, the Director or the Equal
Employment Opportunity Commission
all reports due under the applicable
filing requirements.

(2) Additional information. A bidder
or prospective prime contractor or pro-
posed subcontractor shall be required
to submit such information as the Di-
rector requests prior to the award of
the contract or subcontract. When a
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determination has been made to award
the contract or subcontract to a specif-
ic contractor, such contractor shall be
required, prior to award, or after the
award, or both, to furnish such other
information as the applicant or the Di-
rector requests.

(c) Use of reports. Reports filed pur-
suant to this section shall be used only
in connection with the administration
of the order, the Civil Rights Act of
1964, or in furtherance of the purposes
of the order and said Act.

§60-1.8 Segregated facilities.

(a) General. In order to comply with
his obligations under the equal oppor-
tunity clause, a prime contractor or
subcontractor must insure that facili-
ties provided for employees are provid-
ed in such a manner that segregation
on the basis of race, color, religion, or
national origin cannot result. He may
neither require such segregated use by
writtenn or oral policies nor tolerate
such use by employee custom. His obli-
gation extends further to insuring
that his employees are not assigned to
perform their services at any location,
under his control, where the facilities
are segregated. This obligation ex-
tends to all contracts containing the
equal opportunity clause regardless of
the amount of the contract. The term
“facilities’” as used in this section
means waiting rooms, work areas, res-
taurants and other eating areas, time
clocks, restrooms, washrooms, locker
rooms, and other storage or dressing
areas, parking lots, drinking fountains,
recreation or entertainment areas,
transportation, and housing facilities
provided for employees.

(b) Certification by prime contrac-
tors and subcontractors. Prior to the
award or any nonexempt Government
contract of subcontract or federally as-
sisted construction contract or subcon-
tract, each agency or applicant shall
require the prospective prime contrac-
tor and each prime contractor and
subcontractor shall require each sub-
contractor to submit a certification, in
the form approved by the Director,
that the prospective prime contractor
or subcontractor does not and will not
maintain any facilities he provides for
his employees in a segregated manner,
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or permit his employees to perform
their services at any location, under
his control, where segregated facilities
are maintained; and that he will
cbtain a similar certification in the
form approved by the Director, prior
to the award of any nonexempt sub-
contract.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 19781

§60-1.9 Compliance by labor unions and
by recruiting and training agencies.

(a) Whenever compliance with the
equal opportunity clause may necessi-
tate a revision of a collective bargain-
ing agreement the labor union or
unions which are parties to such an
agreement shall be given an adequate
opportunity to present their views to
the director.

(b) The Director shall use his best
efforts, directly and through agencies,
contractors, subcontractors, appli-
cants, State and local officials, public
and private agencies, and all other
available instrumentalities, to cause
any labor union, recruiting and train-
ing agency or other representative of
workers who are or may be engaged |n
work under contracts and subcontracts
to cooperate with, and to comply in
the implementation of, the purposes
of the order.

(¢) In order to effectuate the pur-
poses of paragraph (a) of this section,
the Director may hold hearings, public
or private, with respect to the prac-
tices and pollcies of any such labor
union or recruiting and training
agency.

(d) The Director may notify any
Federal, State, or local agency of his
conclusions and recommendations
with respect to any such labor organi-
zation or recruiting and training
agency which in his judgment has
.falled to cooperate with himself, agen-
cles, prime contractors, subcontrac-
tors, or applicants in carrying out the
purposes of the order. The Director
also may notify the Equal Employ-
ment Opportunity Commission, the
Department of Justice, or other appro-
priate Federal agencies whenever he
has reason to believe that the prac-
tices of any such labor organization or
agency violates title VII of the Civil
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Rights Act of 1964 or other provisions
of Federal law.

§60-1.10 Foreign government practices.

Contractors shall not discriminate
on the basis of race, color, religion,
sex, or national origin when hiring or
making employee assipnments for
work to be performed in the United
States or abroad. Contractors are ex-
empted from this obligation only
when hiring persons outside the
United States for work to be per-
formed outside the United States (see
41 CFR 60-1.5(a)}3)). Therefore, a con-
tractor hiring workers in the United
States for either Federal or nonfeder-
ally connected work shall be in viola-
tion of Executive Order 11246, as
amended, by refusing to employ or
assign any person because of race,
color, religion, sex, or national origin
regardless of the policies of the coun-
try where the work is to be performed
or for whom the work will be per-
formed. Should any contractor be
unable to acquire a visa of entry for
any employee or potential employee to
a country in which or with which it is
doing business, and which refusal it
believes is due to the race, color, reli-
gion, sex, or national origin of the em-
ployee or potential employee, the con-
tractor must immediately notify the
Department of State and the Director
of such refusal.

. §60-1.11 Payment or reimbursement of

membership fees and other expenses to
private clubs.

(a) 1) A contractor which maintains
a policy or practice of paying member-
ship fees or other expenses for em-
ployee participation in private clubs or
organizations shall ensure that the
policy or practice is administered with-
out regard to the race, color, religion,
sex, or national origin of employees.

(2) Payment or reimbursement by
contractors of membership fees and
other expenses for participation by
their employees in a private club or or-
ganization which bars, restricts or
limits {ts membership on the basis of
race, color, sex, religlon, or national
origin constitutes & violation of Execu-
tive Order 11248 except where the
contractor can provide evidence that
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such restricticns or limitations do not
abridge the promotional opportunities,
status, compensation or other terms
and conditions of employment of
those of its employees barred from
membership because of their race,
color, religion, sex, or national origin.
OFCCP shall provide the contractor
with the opportunity to present evi-
dence in defense of its actions.

{b) The contractor has the responsi-
bility of determining whether the club
or organization restricts membership
on the basis of race, color, religion,
sex, or national origin. The contractor
may make separate determinations for
different chapters of an organization,
and where it does so, may limit any
necessary corrective action to the par-
ticular chapters which observe dis-
criminatory membership policies and
practices.

[46 FR 3896, Jan. 18, 19811

ErFeECTIVE DATE NOTE: At 46 FR 3896, Jan.
16, 1981, §60-1.11 was added. At 46 FR
18951, Mar. 27, 1981, the effective date was
deferred until further notice.

Subpart B—General Enforcement;
Compliance Review and Complaint
Procedure

§60-1.20 Compliance reviews.

{(a} The purpose of a compliance
review i{s to determine if the prime
contractor or subcontractor maintains
nondiscriminatory hiring and employ-
ment practices and is taking affirma-
tive action to insure that applicants
are employed and that employees are
placed, trained, upgraded, promoted,
and otherwise treated during employ-
ment without regard to race, color, re-
ligion, sex, or national origin. It shall
consist of a comprehensive analysis
and evaluation of each aspect of the
aforementioned practices, policies, and
conditions resulting therefrom. Where
necessary, recommendations for ap-
propriate sanctions shall be made.

(b) Where deficiencies are found to
eXist, reasonable efforts shall be made
to secure compliance through concilia-
tion and persuasion. Before the con-
tractor can be found to be in compli-
ance with the order, it must make a
specific commitment, in writing, to
correct any such deficiencies. The

§ 60-1.21

commitment must include the precise
action to be taken and dates for com-
pletion. The time period allotted shall
be no longer than the minimum period
necessary to effect such changes.
Upon approval of the commitment,
the contractor may he considered in
compliance, on condition that the
commitments are faithfully kept. The
contractor shall be notified that
making such commitments does not
preclude future determinations of
noncompliance based on a finding that
the commitments are not sufficient to
achieve compliance. ' :

(c) [Reserved]

(d) Each agency shall include in the
invitation for bids for each formally
advertised nonconstruction contract or
state at the outset of negotiations for
each negotiated contract, that if the
award, when let, should exceed the -
amount of $1 million or more, the pro-
spective contractor and his known
first-tier subcontractors with subcon-
tracts of $1 million or more will be
subject to a compliance review before
the award of the contract. No such
contract shall be awarded unless a
preaward compliance review of the
prospective contractor and his known
first-tier $1 million subcontractors has
been conducted within 12 months
prior tc the award. The awarding
agency will notify OFCCP and request
appropriate action and findings in ac-
cordance with this subsection. OFCCP
will provide awarding agencies with
written reports of compliance within
30 days following the request. In order
to qualify for the award of a contract,
8 contractor and such first-tier sub-
contractors must be found to be in
compliance pursuant to paragraph (b)
of this section, and with Part 60-2 of
these regulations.

[43 FR 48240, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 18781

#60-1.21 Filing comp'lalnts.

Complaints shall be filed within 180
days of the alleged violation unless the
time for filing i8 extended by the Di-
rector for gocd cause shown.

[43 FR 48240, Oct. 20, 1878; 43 FR 51400,
Nov. 3, 19781]
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§ 60-1.22 Where to file.

Complaints may be filed with the
OFCCP, 200 Constitution Avenue,
NW., Washington, D.C. 20210, or with
any OFCCP regional or area office.

§ 60-1.23 Contents of complaint.

(a) The complaint shall include the
name, address, and telephone number
of the complainant, the name and ad-
dress of the contractor or subcontrac-
tor committing the alleged discrimina-
tion, a description of the acts consid-
ered to be discriminatory, and any
other pertinent information which will
assist in the investigation and resolu-
tion of the complaint. The complaint
shall be signed by the complainant or
his/her authorized representative.
Complaints alleging class-type viola-
tions which do not identify the alleged
discriminatee or discriminatees will be
accepted, provided the other require-
ments of this paragraph are met.

(b) If a complaint contains incom-
plete information, OFCCP shall seek
the needed information from the com-
plainant. In the event such informa-
tion is not furnished to the Director
within 60 days of the date of such re-
guest, the case may be closed.

§ 60-1.24 Processing of matters.

(a) Complaints. OFCCP may refer
appropriate complaints to the Equal
Employment Opportunity Commission
(EEQC) for processing under Title VII
of the Civil Rights Act of 1864, as
amended, rather than processing
under E.O. 11246 and the regulations
in this chapter. Upon referring com-
plaints to the EEQOC, OFCCP shsall
promptly notify complainant(s) and
the contractor of such referral.

(by Complaint investigations. In
conducting complaint investigations,
OFCCP shsall, as a minimum, conduct
a thorough evaluation of the allega-
tlons of the complaint and shall be re-
sponsible for developing a complete
case record. The case record should
contain the name, address, and tele-
phone number of each person inter-
viewed, the Interview statements,
coples, transcripts, or summaries
(where appropriate) of pertinent docu-
ments, a reference to at least one cov-
ered contract, and a narrative report
of the Investigation with references to
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exhibits and other evidence which
relate to the alleged violations.

(c)X1) [Reserved]

(2) If any complaint investigation or
compliance review indicates a viclation
of the equal opportunity clause, the
matter should be resolved by informal
means whenever possible. Such infor-
mal means may include the holding of
a compliance conference.

(3) Where any complaint investiga-
tion or compliance review indicates a
viclation of the equal opportunity
clause and the matter has not been re-
solved by informal means, the Direc-
tor shall proceed in accordance with
§ 60-1.26.

(4) When a prime contractor or sub-
contractor, without a hearing, shall
have complied with the recommenda-
tions or orders of the Director and be-
lieves such recommendations or orders
to be erroneous, he shall, upon filing a
request therefor within ten days of
such compliance, be afforded an op-
portunity for a hearing and review of
the alleged erroneous action.

(5) For reasonable cause shown, the
Director may reconsider or cause to be
reconsidered any matter on his/her
own motion or pursuant to a request.

(d) Reporls to the Director. (1) With
the exception of complaints which
have been referred to EEOC, within 60
days from receipt of a complaint or
within such additional time as may be
allowed by the Director for good cause

‘shown, the complaint shall be proc-

essed and the case record developed
containing the following information:

(1) Name and address of the com-
plalnant,

(i1) Brief summary of findings, in-
cluding a statement regarding the con-
tractor’s compliance or noncompliance
with the requirements of the equal op-
portunity clause;

(i11) A statement of the disposition of
the case, including any corrective
action taken and any sanctions or pen-
alties imposed or, whenever appropri-
ate, the recommended -corrective
action and sanctions or penalties.

(2) A written report of every
preaward compliance review required
by this regulation or otherwise re-
quired by the Director, shall be devel-
oped and maintained,
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(3) A written report of every other
compliance review or any other matter
processed involving an apparent viola-
tion of the equal opportunity clause
shall be made. Such report shall con-
tain a brief summary of the findings,
including a statement of conclusions
regarding the contractor’s compliance
or noncompliance with the require-
ments of the order, and a statement of
the disposition of the case, including
any corrective action taken or recom-
mended and any sanctions or penalties
imposed or recommended.

§60-1.25 Assumption of jurisdiction by or
referrals to the Director.

The Director may inquire into the
status of any matter pending before
an agency. Where he considers it nec-
essary or appropriate to the achieve-
ment of the purposes of the order, he
may assume jurisdiction over the
matter and proceed as provided
herein. Whenever the Director as-
sumes jurisdiction over any matter, or
an agency refers any matter he may
conduct, or have conducted, such in-
vestigations, hold such hearings, make
such findings, issue such recommenda-
tions and directives, order such sanc-
tions and penalties, and take such
other action as may be necessary or
appropriate to achieve the purposes of
the order. The Director shall promptly
notify the agency of any corrective
action to be taken or any sanctions to
be taken or any sanction to be imposed
by the agency. The agency shall take
such action, and report the results
thereof to the Director within the
time specified.

§ 60-1.26 Enforcement proceedings.

(a) General. (1) Violations of the
order, equal opportunity clause, the
regulations in this chapter, or of appli-
cable construction industry equal em-
ployment opportunity requirements,
may result in the institution of admin-
istrative or judicial enforcement pro-
ceedings to enforce the order and to
seek appropriate relief, Violations may
be found based upon, inter alia, any of
the following: (i) The results of a com-
plaint investigation; (i) analysis of an
affirmative action program; ({{i) the
results of an on-site review of the con-
tractor’'s compliance with the order

§ 60-1.26

and its implementing regulations: (iv)
a contractor’s refusal to submit an af-
firmative action program: (v) a con-
tractor’s refusal to allow an on-site
compliance review to be conducted;
(vi) a contractor’s refusal to supply
records or other information as re-
quired by these regulations or applica-
ble construction industry require-
ments; or (vii) any substantial or mate-
rial violation or the threat of a sub-
stantial or material violation of the
contractual provisions of the order, or
of the rules or regulations issued pur-
suant thereto.

(2) If the investigation of a com-
plaint, or a compliance review, results
in a determination that the order,
equal opportunity clause or regula-
tions issued pursuant thereto, have
been violated, and the violations have
not been corrected in accordance with
the conciliation procedures in this
chapter, OFCCP may institute an ad-
minijstrative enforcement proceeding
to enjoin the violations, to seek appro.
priate relief (which may include af-
fected class and back pay relief), and
to impose appropriate sanctions, or
any of the above. However, if the cen-
tractor refuses to submit an affirma-
tive action program, or refuses to
supply records or other requested in-
formation, or refuses to allow the com-
pliance agency access to its bremises
for an on-site review: and if coneilia-
tion efforts under this chapter are un-
successful, OFCCP, notwithstanding
the requirements of this chapter, may
go directly to administrative enforce-
ment proceedings to enjoin the viola-
tions, to seek appropriate relief, and to
impose appropriate sanctions, or any
of the above. Whenever the Director
has reason to believe that there is sub-
stantial or material violation or the
threat of substantial or material vicla-
tion of the contractual provisions of
the order or of the rules, regulations
or orders issued pursuant theretoc, he/
she may refer the matter to the Solici-
tor of Labor to institute administra-
tive enforcement Proceedings as set
forth In this section or refer the
matter to the Department of Justice
to enforce the contractual provisions
of the order, to seek injunctive relief
(including relief against noncontrac-
tors, including labor unions, who seek
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to thwart implementation of the order
and regulations) and to seek such ad-
ditional relief, including back pay, as
may be appropriate. There are no pro-
cedural prerequisites to a referral to
the Department of Justice by the Di-
rector, and such referrals may be ac-
complished without proceeding
through the conciliation procedures in
this chapter, and a referral may be
made at any stage in the procedures
under this chapter: Provided, That no
order for debarment from further con-
tracts or subcontracts pursuant to sec-
tion 209(a)6) of the order shali be
made without affording the contractor
an opportunity for a hearing, either
administrative or judicial.

{b) [Reserved]

(c) Adminisirative enforcement pro-
ceedings. Administrative enforcement
proceedings shall be conducted under
the control and supervision of the So-
licitor of Labor and under the Rules of
Practice for Administrative Proceed-
ings to Enforce Equal Opportunity
Under Executive Order 11246 con-
tained in Part 60-30 of this chapter.

(d) Decision following administra-
five proceeding. If it is determined
after a hearing (or after the contrac-
tor waives a hearing) that the contrac-
tor is violating the order or the regula-
tions issued thereunder, the Secretary
(in accordance with 41 CFR 60-
30.30(a)) shall issue an Administrative
order enjoining the violations and re-
quiring the contractor to provide
whatever remedies are appropriate,
and imposing whatever sanctions are
appropriate, or any of the above. In
any event, fajlure to comply with the
Administrative order shall result in
the imposition of the sanctions con-
tained In section 209 (a)(5) or (aX8) of
the Executive order.

(e) Referrals to the Department of
Justice. (1) Whenever a matter has
been referred to the Department of
Justice for consideration of judicial
proceedings pursuant to § 60-1.26(a)2)
of these regulations, the Attorney
General may bring a civil action in the
appropriate district court of the
United States requesting a temporary
restraining order, preliminary or per-
manent injunction, and an order for
such additional equitable relief, in-
cluding back pay, deemed necessary or
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appropriate to ensure the full enjoy-
ment of the rights secured by the
order, or any of the above.

(2) The Attorney General is author-
ized to conduct such investigation of
the facts as he may deem necessary or
appropriate to carry out his responsi-
bilities under these regulations.

(3) Prior to the institution of any ju-
dicial proceedings, the Attorney Gen-
eral, on behalf of the Director, is au-
thorized to make reasonable efforts to
secure compliance with the contract
provisions of the order. He may do so
by providing the contractor and any
other respondent with reasonable
notice of his findings, his intent to file
suit, and the actions he believes neces-
sary to obtain compliance with the
contract provisions of the order with-
out contested litigation, and by offer-
ing the contractor and any other re-
spondent a reasonable opportunity for
conference and conciliation, in an
effort to obtain such compliance with-
out contested litigation.

(4) As defined in these regulations,
the Attorney General shall mean the
Attorney General, the Assistant Attor-
ney General for Civil Rights, or any
other person authorized by regula-
tions or practice to act for the Attor-
ney General with respect to the en-
forcement of equal employment op-
portunity laws, orders and regulations
generally, or in a particular matter or
case.

(5) The Director or his/her designee,
and representatives of the Attorney
General may consult from time to
time to determine what investigations
should be conducted to determine
whether contractors or groups of con-
tractors or other persons may be en-
gaged In patterns or practices in viola-
tion of the Executive order or these
regulations, or of resistance to or in-
terference with the full enfoyment of
any of the rights secured by them,
warranting jfudicial proceedings.

(f) Initiation of lawsuits by the At-
torney General without referral from
the Director. In addition to initiating
lawsuits upon referral under 41 CFR
60-1.28, the Attorney General may,
subject to approval by the Director,
{nitlate Independent investigations of
contractors which he/she has reason
to belleve may be In violation of the
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order or the rules and regulations
issued pursuant thereto. If, upon com-
pletion of such an investigation, the
Attorney General determines that the
contractor has in fact violated the
crder or the rules and regulations
issued thereunder, he shall make rea-
schable efforts to secure compliance
with the contract provisions of the
order. He may do sc by providing the
contractor and any other respondent
with reasonable notice of the Depart-
ment’s findings, its intent to file suit,
and the actions that the Attorney
General believes are necessary to
cbtain compliance with the contract
provisions of the order without con-
tested litigation, and by offering the
contractor and any other respondent a
reasonable opportunity for conference
and conciliation in an effort to obtain
such compliance without contested
litigation. If these efforts are unsuc-
cessful, the Attorney General may,
upon approval by the Director, bring a
civil action in the appropriate district
court of the United States requesting
a temporary restraining order, prelimi-
nary or permanent injunction, and an
order for such additional equitable
relief, including back pay, deemed nec-
essary or appropriate tc ensure the
full enjoyment of the rights secured
by the order or any of the above.

(g) To the extent applicable, this
section and Part 60-30 of this chapter
shall govern proceedings resulting
from the Director's determination
under §60-2.2(b) that there are sub-
stantial issues of law or fact as to the
contractor/bidder’s responsibility.

(E.O. 11246 (30 FR 12319) as amended by
E.O. 11375 and 12086; sec. 503, Pub. L. 93-
112, 87 Stat. 393 (29 U.S.C. 793), as amended
by sec. 111, Pub. L. 93-518, 88 Stat. 1619 (20
17.8.C. 708) and E. O. 11758; sec. 503(a), Pub.
L. 92-540, 88 Stat. 1097 (38 U.S.C. 2012}, as
amended by sec. 402, Pub. L. 93-508, 88 Stat.
1593 (38 U.S.C. 2012»

[43 FR 49240, Oct. 20, 1878, as amended &t
45 FR 9272, Feb. 12, 1980]

§ 60-1.27 Sanctions and penalties.

The sanctions described in subsec-
tions (1), (5), and (6) of section 208(a)
of the order may be exercised only by
or with the approval of the Director.
Referral of any matter arising under
the order to the Department of Jus-

§ 60-1.31

tice or to the Equal Employment Op-
portunity Commission shall be made
by the Director.

§ 60-1.28 Show cause notices.

When the director has reasonable
cause to believe that a contractor has
viclated the equal opportunity clause
he may issue a notice requiring the
contractor to show cause, within 30
days, why monitoring, enforcement
proceedings or other appropriate
action to ensure compliance should
not be instituted.

§ 60-1.29 Preaward notices.

(a) Preaward compliance reviews.
Upon the request of the Director,
agencies shall not enter into contracts
or approve the entry into contracts or
subcontracts with any bidder, prospec-
tive prime contractor, or proposed sub-’
contractor named by the Director
until a preaward compliance review
has been conducted and the Director
or his designee has approved a deter-
mination that the bidder, prospective
prime contractor or proposed subcon-
tractor will be able to comply with the
provisions of the equal opportunity
clause,

(b) Other special preaward proce-
dures. Upon the request of the Direc-
tor, agencies shall not enter into con-
tracts or approve the entry into sub-
contracts with any bidder; prospective
prime contractor or proposed subcon-
tractor specified by the Director until
the agency has complied with the di-
rections contained in the request.

8 60=1.30 Contract ineligibility list.

The Director shall distribute periodi-
cally a list to all executive depart-
ments and agencies giving the names
of prime contractors and subcontrac-
tors who have been declared ineligible
under the regulations in this part and
the order,

§60-1.31 Reinstatement of ineligible
prime contractors and subcontractors.

Any prime contractor or subcontrac-
tor declared ineligible for further con-
tracts or subcontracts under the order
may request reinstatement in a letter
directed to the Director. In connection
with the reinstatement proceedings,
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the prime contractor or subcontractor
shall be required to show that it has
established and will carry out employ-
ment policies and practices in compli-
ance with the equal opportunity
clause.

§60-1.32 Intimidation and interference.

The sanctions and penalties con-
tained in Subpart D of the order may
be exercised by the Director against
any prime contractor, subcontractor or
applicant who fails to take all neces-
sary steps to ensure that no person in-
timidates, threatens, coerces, or dis-
criminates against any individual for
the purpose of interfering with the
filing of a complaint, furnishing infor-
mation, or assisting or participating in
any manner in an investigation, com-
pliance review, hearing, or any other
activity related to the administration
of the order or any other Federal,
State, or local laws requiring equal em-
ployment opportunity.

§ 60-1.33 Conciliation agreements.

(a) If & compliance review, complaint
investigation or other review by
OFCCP or its representative indicates
a material viclation of the equal op-
portunity clause, and (1) if the con-
tractor, subcontractor or bidder is will-
ing to correct the violations and/or de-
ficlencies, and (2) if OFCCP or its rep-
resentative determines that settlement
(rather than referral for consideration
of formal enforcement) is appropriate,
a written agreement shall be required.
The agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or deficien-
cies noted, including, where appropri-
ate (but not necessarily limited to),
remedies such as back pay and retro-
active seniority.

(b) The term ‘“concillation agree-
ment” does not Include *“letters of
commitment” which are appropriate
for resolving minor technical deficien-
cles.

(E.O. 11248 (30 FR 12319) as amended by
E.O. 11375 and 12086)

44 FR 77002, Dec. 28, 19701
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£ 60-1.34 Violation of a conciliation
agreement or letter of commitment.

(a) When a conciliation agreement
has been violated, the following proce-
dures are applicable:

(1) A written notice shall be sent to
the contractor setting forth the viola-
tions alleged and summarizing the
supporting evidence. The contractor
shall have 15 days from receipt of the
notice to respond, except in those
cases in which such a delay would
result in irreparable injury to the em-
ployment rights of affected employees
or applicants.

(2) During the 15-day period the
contractor may demonstrate in writing
that it has not violated its commit-
ments.

(3) If the contractor is unable to
demonstrate that it has not violated
its commitments, or if the complaint
alleges Irreparable injury, enforce-
ment proceedings may be intitiated
immediately without issuing a show
cause notice or proceeding through
any other requirement contained in-
this chapter.

(b) If the contractor has violated a
letter of commitment, the matter shall
be handled, where appropriate, pursu-
ant to 41 CFR 60-2.2(¢) or 60-4.8. The
violation may be corrected through a
conciliation agreement, or an enforce-
ment proceeding may be initiated.

(E.O. 11246 (30 FR 12319) as amended by
EQO 11375 and 12086)

{44 FR 77002, Dec. 28, 19781

Subpart C—Ancillary Matters

f 60-1.40 Affirmative action compliance
programs.

(a) Regquirements of programs. Each
contractor who has 50 or more em-
ployees and (1) has a contract of
£50,000 or more; or (2) has Govern-
ment bills of lading which in any 12-
month period, total or can reasonably
be expected to total $50,000 or more;
or (3) serves as a depository of Gov-
ernment funds in any amount; or (4) is
& financial institution which is an issu-
ing and paying agent for U.S. savings
bonds and savings notes in any
gemount, shall develop a written affir-
mitive action compliance program for
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each of it's establishments. Each con-
tractor and subcontractor shall re-
quire each subcontractor who has 50
or more employees and (i) has a sub-
contract of $50,000 or more; or (ii) has
Government bills of lading which in
any 12-month pericd, total or can rea-
sonably be expected to total $50,000 or
more; or (iii) serves as a depository of
Government funds in any amount; or
(iv) is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount, to develop a written affirma-
tive action compliance program for
each of its establishments. A necessary
prerequisite to the development of a
satisfactory affirmative action pro-
gram is the identification and analysis
of problem areas inherent in minority
employment and an evaluation of op-
portunities for utilization of minority
group personnel. The contractor’s pro-
gram shall provide in detail for specif-
lc steps to guarantee equal employ-
ment opportunity keyed to the prob-
lems and needs of members of minori-
ty groups, including, when there are
deficiencies, the development of spe-
cific goals and time tables for the
prompt achievement of full and equal
employment opportunity. Each con-
tractor shall include in its affirmative
action compliance program a table of
job classifications. This table should
include but need not be limited to job
titles, principal duties (and auxiliary
duties, if any), rates of pay, and where
more than one rate of pay applied (be-
cause of length of time in the job or
other factcrs), the applicable rates.
The affirmative action compliance
program shell be signed by an execu-
tive official of the contractor.

(b) Utilization evaluation. The eval-
uation of utilization of minority group
personnel shall include the following:

(1) An analysis of minority group
representation in all job categories.

(2) An analysis of hiring practices
for the past year, including reeruit-
ment sources and testing, to determine
whether equal employment opportuni-
ty is being afforded in all job catego-
ries.

(3) An analysis of upgrading, trans-
fer and promotion for the past year to
determine whether equal employment
opportunity is being afforded.

§ 60-1.41

(¢c) Maintenance of programs.
Within 120 days from the commence-
ment of the contract, each contractor
shall maintain a copy of separate af-
firmative action compliance programs
for each establishment, including eval-
uations of utilization of minority
group personnel and the job classifica-
tion tables, at each local office respon-
sible for the personnel matters of such
establishment. An affirmative action
compliance program shall be part of
the manpower and training plans for
each new establishment and shall be
developed and made available prior to
the staffing of such establishment. A
report of the results of such program
shall be compiled annually and the
program shall be updated at that time.
This information shall be made avail-
able to representatives of the Director
upon request and the contractor’s af-
firmative action program and the
result it produces shall be evaluated as
part of compliance review activities.

[43 FR 48240, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 19782

§60-1.41 Solicitations or advertisements
for employees.

In solicitations or advertisements for
employees placed by or on behalf of &
prime contractor or subcontractor, the
requirements of paragraph (2) of the
equal opportunity clause shall be satis-
fied whenever the prime contractor or
subcontractor complies with any of
the following:

(a) States expressly in the solicita-
tions or advertising that all gqualified
applicants will receive consideration
for employment without regard to
race, color, religion, sex, or national
origin;

(b) Uses display or other advertising,
and the advertising includes an appro-
priate insignia prescribed by the Di-
rector. The use of the insignia is con-
sidered subject to the provisions of 18
U.s.C 701

(c) Uses a single advertisement, and
the advertisement is grouped with
other advertisements under a caption
which clearly states that all employers
in the group assure all qualified appli-
cants equal consideration for employ-
ment without regard to race, color, re-
ligion, sex, or national origin:
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(d) Uses a single advertisement in
which appears in clearly distinguish-
able type the phrase ‘‘an equal oppor-
tunity employer.”

§ 60-1.42 Notices to be posted.

{a)} Unless alternative notices are
prescribed by the Director, the notices
which prime contractors and subcon-
tractors are required to post by para-
graphs (1) and (3) of the equal oppor-
tunity clause will contain the follow-
ing language and will be provided by
the contracting or administering agen-
cies:

EquaL EMPLoYMENT OPPORTUNITY IS THE
Law—DISCRIMINATION Is PROHIBITED BY
THE CiviL RiGHTS AcCT OF 1964 AND BY EX-
EcuTIVE ORDER No. 11246

Title VII of the Civil Rights Act of 1964—
Administered by’

THE Equal EMPLOYMENT OPPORTUNITY
CoMMISSION

Prohibits discrimination because of Race,
Color, Religion, Sex, or National Origin by
Employers with 75 or more employees, by
Labor Organizations with a hiring hall of 75
or more members, by Employment Agencies,
and by Joint Labor-Management Commit-
tees for Apprenticeship or Training. After
July 1, 1967, employers and labor organiza-
tions with 50 or more employees or mem-
bers wiil be covered; after July 1, 1968, those
with 25 or more will be covered.

ANY PERSON

Who believes he or she has been
diseriminated against

SHovLp CONTACT

THr EQuaL EMPLOYMENT OPPORTUNITY
CoOMMISSION

2401 E Street NW, Washington, D.C. 20508

Executive Order No. 11246—Admimatered
by:

TuE Orrick or FEDERAL CONTRACT
COoMPLIANCE PROGRAMS

Prohibits discrimination because of Race,
Color, Rellglon, Sex, or National Origin, and
requires affirmative action to ensure equall-
ty of opportunity in all aspects of employ-
ment.

By all Federal Government Contractors
and Subcontractors, and by Contractors
Performing Work Under a Federal Assisted

Title 41—Public Contracts, Property Management

Construction Contract, regardless of the
number of employees in either case.

ANY PERSON

‘Who believes he or she has been
discriminated against

SxouvLp ConTACT

Tue OFFICE oF FEDERAL CONTRACT
CoMPLIANCE PROGRAMS

U.8. Department of Labor Washington, D.C.
20210

{b) The requirements of paragraph
(3) of the equal opportunity clause
will be satisfied whenever the prime
contractor or subcontractor posts
copies of the notification prescribed
by or pursuant to paragraph (a) of
this section in conspicuous places
available to employees, applicants for
employment, and representatives of
each labor union or cther organization
representing his employees with which
he has a collective-bargaining agree-
ment or other contract or understand-’
ing.

§60-1.43 Access to records and site of em-
ployment.

Each prime contractor and subcon-
tractor shall permit access during
normal business hours to its premises
for the purpose of conducting on-site
compliance reviews and inspecting and
copying such books, records, accounts,
and other material as may be relevant
to the matter under investigation and
pertinent to compliance with the
order, and the rules and regulations
promulgated pursuant thereto by the
agency, or the Director. Information
obtained in this manner shall be used
only in connection with the adminis-
tration of the order, the administra-
tion of the Civil Rights Act of 19684 (as
amended) and in furtherance of the
purposes of the order and that Act.
(See 41 CFR Part 60-80, Contractor
FEvaluation Procedures for Noncon-
struction Contractors; 41 CFR Part
80-40, Examination and Copying of
OFCCP Documents.)

(SBec. 201. E.O. 112486, 30 FR 12318, and E.O.
11376, 32 FR 14303
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§60-1.44 Rulings and interpretations.

Rulings under or interpretations of
the order or the regulations contained
in this part shall be made by the Sec-
retary or his designee.

§60-1.45 Existing contracts and subcon-
tracts.

All contracts and subcontracts in
effect prior to October 24, 1965, which
are not subsequently modified shall be
administered in accordance with the
nondiscrimination provisions of any
prior applicable Executive orders. Any
contract or subcontract modified on or
after October 24, 1965, shall be subject
to Executive Order 11246. Complaints
received by and violations coming to
the attention of agencies regarding
contracts and subcontracts which were
subject to Executive Orders 10925 and
11114 shall be processed as if they
were complaints regarding violations
of this order.

§60-1.46 Delegation of authority by the
Director.

The Director is authorized to redele-
gate the authority given to him by the
regulations in this part. The authority
redelegated by the Director pursuant
to the regulations in this part shall be
exercised under his general direction
and control.

§ 60-1.47 Effective date.

The regulations contained in this
part shall become effective July 1,
1968, for =all contracts, the solicita-
tions, invitations for bids, or requests
for proposals which were sent by the
Government or an applicant on or
after said effective date, and for all ne-
gotiated contracts which have not
been executed &s of said effective date.
Notwithstanding the foregoing, the
regulations in this part shall become
effective as to all contracts executed
on and after the 120th day following
said effective date. Subject to any
prior approval of the Secretary, any
agency may defer the effective date of
the regulations in this part, for such
period of time as the Secretary finds
to be reasonably necessary. Contracts
eXecuted prior to the effective date of
the regulations in this part shall be
governed by the regulations promul-
gated by the former President’'s Com-

§ 60-1.47

mittee on Equal Employment Oppor-
tunity which appear at 28 FR 9812,
September 2, 1963, and at 28 FR
11305, October 23, 1963, the temporary
regulations which appear at 30 FR
13441, October 22, 1965, and the orders
at 31 FR 6881, May 10, 1966, and 32
FR 7439, May 19, 1967.

PART 60-2—AFFIRMATIVE ACTION
PROGRAMS

Subport A—General

Sec.
60-2.1 Title, purpose and scope.
60-2.2 Agency action.

Subpart B—Required Contents of Affirmative
Action Progroms

60-2.10 Purpose of affirmative action pro-
gram.

60-2.11 Required utilization analysis.

60-2.;.2 Establishment of goals and timeta-
bies.

60-2.13 Additional required fngredients of
affirmative action programs.

60-2,14 Program summary.

60-2.15 Compliance status,

Subpart C—Methods of Implementing the
Requiremants of Subpart B

60-2.20 Development or reaffirmation of
the equal employment opportunity
policy.

60-2.21 Dissemination of the policy.

80-2.22 Responsibillty for implementation.

60-2.23 Identificetion of problem areas by
organizational units and job groups.

80-2.24 Development and execution of pro-
Erams,

60-2.26 Internal audit and reporting sys-
tems.

680-2.28 Support of action programs.

Subpart D—miscellanecus

80-2.30 Use of goals.
60-2.31 Preemption.
80-2.32 Supersedure.

Aur”orrry: b U.8.C. 553(a)3XB): 20 CFR
2.7; sec. 201, E.O. 11248, 30 FR 12318, and
E.Q. 11375, 32 FR 14303, s amended by
E.O. 12088.

Bounce: 43 FR 48249, Oct. 20, 1978, unless
otherwise noted.
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§ 60-2.1
Subpart A—General

§60-2.1 Title, purpose and scope.

(a) This part shall also be known as
‘“‘Revised Order No. 4,"” and shall cover
nonconstruction contractors. Section
60-1.40 of this chapter, affirmative
action compliance programs, requires
that within 120 days from the com-
mencement of a contract each prime
contractor or subcontractor with 50 or
more employees and (1) a contract of
$50,000 or more; or (2) Government
bills of lading which, in any 12-month
period, total or can reasonably be ex-
pected to total $50,000 or more; or ¢3)
who serves as a depository of Govern-
ment funds in any amount; or {4 who
is a financial institution which is an is-
suing and paying agent for U.S. sav-
ings bonds and savings notes in any
amount, develop a written affirmative
action compliance program for each of
its establishments. A review of compli-
ance surveys indicates that many con-
tractors do not have affirmative action
programs on file at the time an estab-
lishment is visited by a compliance in-
vestigator. This part details the review
procedure and the results of a contrac-
tor's failure to develop and maintain
an affirmative action program and
then sets forth detalled guldelines to
be used by contractors and the Gov-
ernment in developing and judging
these programs gs well as the good
faith effort required to transform the
programs from paper commitments to
equal employment opportunity. Sub-
parts B and C of this part are con-
cerned with affirmative action plans
only.

(b) Rellef, including back pay where
appropriate, for members of an affect-
ed class who by virtue of past discrimi-
nation continue to suffer the present
effects of that diserimination, shall be
provided in the conciliztion agreement
entered Into pursuant to § 80-80.8 of
this title. An “affected class” problem
must be remedled In order for a con-
tractor to be considered in compliance.
Section 60-2.2 herein pertaining to an
acceptable affirmative action program
{s also applicable to the failure to
remedy discrimination against mem-
bers of an “affected class.”

Title 41—Public Contracts, Property Management

§ 60-2.2 Apgency action.

(a) Any contractor required by § 60-
1.40 of this chapter to develop an af-
firmative action program at each of its
establishments who has not complied
fully with that section is not in com-
pliance with Executive Order 11246, as
amended (30 FR 12319). Until such
programs are developed and found to
be acceptable in accordance with the
standards and guidelines set forth in
§§ 60-2.10 through 60-2.32, the con-
tractor is unable to comply with the
equal employment opportunity clause.
An affirmative action plan shall be
deemed to have been accepted by the
Government at the time the appropri-
ate OFCCP field, area, regional, or na-
tional office has accepted such plan
unless within 45 days thereafter the
Director has disapproved such plan.-

(b) If, in determining such contrac-
tor’s responsibility for an award of a
contract it comes to the contracting
officer’s attention, through sources
within his agency or through the
Office of Federal Contract Compliance
Programs or other Government agen-
cies, that the contractor has no affirm-
ative action program at each of its es-
tablishments, or has substantially de-
viated from such an approved affirma-
tive action program, or has failed.to
develop or Implement an affirmative
action program which complies with
the regulations in this chapter, the
contracting officer shall declare the
contractor/bidder nonresponsible and
so notlfy the contractor and the Direc-
tor, unless he can otherwise affirma-
tively determine that the contractor is
able to comply with his equal employ-
ment obligations. Any contractor/
bidder which has been declared nonre-
sponsible In accordance with the provi-
slons of this sectlon may request the
Director to determine that the respon-
sibility of the contractor/bidder raises
substantial issues of law or fact to the
extent that a hearing i8 required. Such
request shall set forth the basis upon
which the contractor/bidder seeks
such a determination. If the Director,
in his/her sole discretion, determines
that substantial Issues of law or fact
exist, an administrative or judicial pro-
ceeding mey be commenced in accord-
gnce with the regulations contained in
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§ 60-1.26;, or the Director may require
the investigation or compliance review
be developed further or additional
conciliation be conducted: Provided,
That during any pre-award confer-
ences, every effort shall be made
through the processes of conciliation,
mediation, and persuasion to develop
an acceptable affirmative action pro-
gram meeting the standards and
guidelines set forth in §§60-2.10
through 60-2.32 so that, in the per-
formance of his contract, the contrac-
tor is able to meet its equal employ-
ment obligaticns in accordance with
the equal opportunity clause and ap-
plicable rules, regulations, and orders:
Provided further, That a contractor/
bidder may not be declared nonrespon-
sible more than twice due to past non-
compliance with the equal opportuni-
ty clause at a particular establishment
or facility without receiving prior
notice and an opportunity for a hear-
ing.

(cX1) Immediately upon finding that
a contractor has no affirmative action
program, or has deviated substantially
from an approved affirmative action
program, or has failed to develop or
implement an affirmative action pro-
gram which complies with the require-
ments of the regulations in this chap-
ter, that fact shall be recorded in the
investigation file. Whenever adminis-.
trative enforcement is contemplated,
the notice to the contractor shall be
issued glving him 30 days to show
cause why enforcement proceedings
under section 209(a) of Executive
Order 11246, as amended, should not
be instituted. The notice to show cause
should contain:

(i) An itemization of the sections of
the Executive order and of the regula-
tions with which the contractor hes
been found in apparent violation, and
a summary of the conditions, prac-
tices, facts, or circumstances which
give rise to each apparent violation:

(i1) The corrective actions necessary
to achieve compliance or, as may be
appropriate, the concepts and princi-
bles of an acceptable remedy and/or
tge corrective action results anticipat-
ed;

(iil) A request for a written response
to the findings, including commit-
ments to corrective gction or the pres-

§ 60-2.10

entation of opposing facts and evi-
dence; and

(iv) A suggested date for the concil-
iation conference,

(2) If the contractor fails to show
good cause for his failure or fails to
remedy that failure by developing and
implementing an acceptable affirma-
tive action program within 30 days,
the case file shall be processed for en-
forcement proceedings pursuant to
§ 60-1.26 of this chapter. If an admin-
istrative complaint is filed, the con-
tractor shall have 20 days to request a
hearing. If a request for hearing has
not been received within 20 days from
the filing of the administrative com-
plaint, the matter shall proceed in ac-
cordance with Part 60-30 of this chap-
ter.

(3) During the “show cause” period
of 30 days, every effort will be made
through conciliation, mediation, and
persuasion to resolve the deficiencies
which led to the determination of non-
responsibility. If satisfactory adjust-
ments designed to bring the contractor
into compliance are not concluded, the
case shall be processed for enforce-
ment proceedings pursuant to § 60-
1.26 of this chapter.

(d) During the “show cause” period
and formal proceedings, each contract-
ing agency must continue to determine
the contractor's responsibility in con-
sidering whether or not to award a
new or additional contract.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 19781

Subpart B—Required Contents of
Affirmative Action Programs

§60-2.10 Purpose of affirmative action
program.

An affirmasative action program is a
set of specific and result-oriented pro-
cedures to which a contractor commits
itself to apply every good faith effort.
The objective of those procedures plus
sBuch efforts is equal employment op-
portunity. Procedures without effort
to make them work are meaningless;
and effort, undirected by specific and
meaningful procedures, is inadequate.
An acceptable affirmative action pro-
gram must include an analysis of areas
within which the contractor is defi.
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cient in the utilization of minority
groups and women, and further, goals
and timetables to which the contrac-
tor’'s good faith efforts must he direct-
ed to correct the deficiencies and, thus
to achieve prompt and full utilization
of minorities and women, at all levels
and in all segments of its work force
where deficiencies exist.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 19781

§ 60-2.11 Required utilization analysis.

Based upon the Government's expe-
rience with compliance reviews under
the Executive order program and the
contractor reporting system, minority
groups are most likely to be underuti-
lized in departments and jobs within
departments that fall within the fol-
lowing Employer’'s Information Report
(EEQO-1) designations: Officials and
managers, professionals, technicians,
sales workers, office and clerical and
craftsmen (skilled). As categorized by
the EEQO-1 designations, women are
likely to be underutilized in depart-
ments and jobs within departments as
follows: Officials and managers, pro-
fessionals, technicians, sales workers
(except over-the-counter sales in cer-
tain retail establishments), craftsmen
(skilled and semi-skilled). Therefore,
the contractor shall direct special at.
tention to such jobs in its analysis and
goal setting for minorities and women.
Affirmative action programs must con-
tain the following information:

(n) Workforce analysis which is de-
fined &s a listing of each job title a&s
appears in applicable collective bar-
gaining agreements or payroll records
(not job group) ranked from the
lowest paid to the highest paid within
each department or other similar orga-
nizational unit including departmental
or unit supervision. If there are sepa-
rate work units or lines of progression
within a department a separate list
must be provided for each such work
unit, or line, including unit supervi-
sors. For lines of progression there
must be indicated the order of jobs in
the line through which an employee
could move to the top of the line.
Where there are no formal progres-
sion lines or usual promotional se-
quences, job titles should be listed by
department, job familles, or disci-
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plines, in order of wage rates or salary
ranges. For each job title, the total
number of incumbents, the total
number of male and female incum-
bents, and the total number of male
and female incumbents in each of the
following groups must be given:
Blacks, Spanish-surnamed Americans,
American Indians, and Orientals. The
wage rate or salary range for each job
title must be given. All job titles, in-
cluding all managerial job titles, must
be listed.

(b) An analysis of all major job
groups at the facility, with explana-
tion if minorities or women are cur-
rently being underutilized in any one
or more job groups (“job groups”
herein meaning one or a group of jobs
having similar content, wage rates and
opportunities). “Underutilization” is
defined as having fewer minorities or
women in a particular job group than
would reasonably be expected by theijr
availability. In making the utilization
analysis, the contractor shall conduct
such analysis separately for minorities
and women. ’

(1) In determining whether minori-
ties are being underutilized in any job
group, the contractor will consider at
least all of the following factors:;

(1) The minority population of the
labor area surrounding the facility;

(i1) The size of the minority unem-
ployment force in the labor area sur-
rounding the facility;

(ii}) The percentage of the minority
work force as compared with the total
work force in the immediate labor
area;

(iv) The general availability of mi-
norities having requisite skills in the
immediate labor ares,;

(v) The availabllity of minorities
having requisite skills in an area in
which the contractor can reasonably
recruit;

(vl) The availability of promotable
and transferable minorities within the
contractor’s organization,

(vil) The existence of training insti-
tutions capable of training persons in
the requisite skills; and

(viil) The degree of training which
the contractor is reasonably able to
undertake a8s a means of making all
job classes avallable to minorities.
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(2) In determining whether women
are being underutilized in any job
group, the contractor will consider at
least all of the following factors:

(i) The size of the female unemploy-
ment force in the labor area surround-
ing the facility;

(ii) The percentage of the female
workforce as compared with the total
workforce in the immediate labor area;

(iii) The general availability of
women having requisite skills in the
immediate labor area;

(iv) The availability of women
having requisite skills in an area in
which the contractor can reasonably
recruit;

{(v) The availability of women seek-
ing employment in the labor or re-
cruitment area of the contractor;

(vi) The availability of promotable
and transferable female employees
within the contractor’s organization:;

(vii) The existence of training insti-
tutions capable of training persons in
the requisite skills; and

(viii) The degree of training which
the contractor is reasonably able to
undertake as a means of making all
Job classes available to women.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400,
Nov. 3, 18781

§60-2.12 Establishment of goals and time-
tabies.

(a) The goals and timetables devel-
oped by the contractor should be at-
tainable in terms of the contractor’s
analysis of its deficlencies and its
entire affirmative action program.
Thus, in establishing the size of its
gotls and the length of its timetables,
the contractor should consider the re-
sults which could reasonably be ex-
pected from its putting forth every
good faith effort to make its overall
affirmative action program work. In
determining levels of goals, the con-
tractor should consider at least the
factors listed in § 60-2.11.

(b) Involve personnel relations staff,
department and division heads, and
local &nd unit managers in the goal-
setting process.

(c) Goals should be significant,
measurable, and attainable.

(d) Goals should be specific for
planned results, with timetables for
completion.

§ 60-2.12

(e) Goals may not be rigid and in-
flexible quotas which must be met, but
must be targets reasonably attainable
by means of applying every good faith
effort to make all aspects of the entire
affirmative action program work.

(f) In establishing timetables to
meet goals and commitments, the con-
tractor will consider the anticipated
expansion, contraction, and turnover
of and in the work force.

(g) Goals, timetables, and affirma-
tive action commitments must be de-
signed to correct any identifiable defi-
ciencies.

(h) Where deficiencies exist and
where numbers or percentages are rel-
evant in developing corrective action,
the contractor shall establish and set
forth specific goals and timetables sep-
arately for minorities and women.

(i) Such goals and timetables, with
supporting data and the analysis
thereof shall be a part of the contrac-
tor's written affirmative action pro-
gram and shall be maintained at each
establishment of the contractor.

(]} A contractor or subcontractor ex-
tending a publicly announced prefer-
ence for Indians as authorized in 41
CFR 60-1.5(aX6) may reflect in its
goals and timetables the permissive
employment preference for Indians
living on or near an Indian reserva-
tion.

(k) Where the contractor has not es-
tablished a goal, its written affirma-
tive action program must specifically
analyze each of the factors listed in
§ 60-2.11 and must detall its reason for
a lack of a goal.

(1) In the event it comes to the at-
tention of the Office of Federal Con-
tract Compliance Programs that there
Is & substantial disparity in the utiliza-
tion of a particular minority group or
men or women of a particular minori-
ty group, OFCCP may require sepa-
rate goals and timetables for such mi-
nority group and may further require,
where appropriate, such goals and
timetables by sex for such group for
such job classifications and organiza-
tional units specified by the OFCCP.

(m) Support data for the required
analysis and program shall be com-
plled and maintained as part of the
contractor’s affirmative action pro-
gram. This data will include but not be
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limited to progression line charts, se-
niority rosters, applicant flow data,
and applicant rejection ratios indicat-
ing minority and sex status.

(n) Copies of affirmative action pro-
grams and/or copies of support data
shall be made available to the Office
of Federal Contract Compliance Pro-
grams, upon request, for such pur-
poses as may be appropriate to the ful-
fillment of its responsibilities under
Executive Order 11246, as amended.

[43 FR 49249, Oct. 20, 1978, 43 FR 51400,
Nov. 3, 1978]

§ 60-2.13 Additional required ingredients
of affirmative action programs.

Effective affirmative action pro-
grams shall contain, but not necessari-
ly be limited to, the following ingredi-
ents:

(a) Development or reaffirmation of
the contractor’s equal employment op-
portunity policy in all personnel ac-
tions.

(b) Formal internal and external dis-
semination of the contractor’s policy.

(¢c) Establishment of responsibilities
for implementation of the contractor’s
affirmative action program.

(d) Identification of problem areas
(deficiencies) by organizational units
and job group.

(e) Establishment of goals and objec-
tives by organizational units and job
groups, including timetables for com-
pletion.

(f) Development and execution of
action-oriented programs designed to
eliminate problems and further de-
signed to attain established goals and
objectives. -

{g) Design and implementation of in-
ternal audit and reporting systems to
measure effectiveness of the total pro-
grem.

{h) Compliance of personnel policies
and practices with the Sex Discrimina-
tion Gulidelines (41 CFR Part 60-20).

(i) Active support of local and na-
tional community action programs and
community service programs, deslgned
to improve the employment opportu-
nities of minorities and women.

{}) Consideration of minorities and
women not currently in the work force
having requisite skills who can be re-
cruited through affirmative action
measures.
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§60-2.14 Program surnmary.

The affirmative action program
shall be summarized and updated an-
nually. The program summary shall
be prepared in a format which shall be
prescribed by the Director and pub-
lished in the FEDERAL REGISTER as a
notice before becoming effective. Con-
tractors and subcontractors shall
submit the program summary to
OFCCP each year on the anniversary
date of the affirmative action pro-
gram.

[44 FR 77003, Dec. 28, 1979]

§ 60-2.15 Compliance status.

No contractor’'s compliance status
shall be judged alone by whether or
not it reaches its goals and meets its
timetables. Rather, each contractor’s
compliance posture shall be reviewed
and determined by reviewing the con-
tents of its program, the extent of its
adherence to this program, and its
good faith efforts to make its program
work toward the realization of the
program's goals within the timetables
set for completion. There follows an
outline of examples of procedures that
contractors and Federal agencies
should use as a guideline for establish-
ing, implementing, and judging an ac-
ceptable affirmative action program.

[43 FR 45249, Oct. 20, 1978; 43 FR 51400,
Nov, 3, 1978. Redesignated at 44 FR 77003,
Dec. 28, 1879]

Subpart C—Methods of Implementing
the Requirements of Subpart B

£ 60-2.20 Development or reaffirmation _of
the equal employment opportunity
policy.

(a) The contractor's policy state-
ment should indicate the chief execu-
tive officer’s attitude on the subject
matter, assign overall responsibility
and provide for a reporting and monij-
toring procedure. Specific items to be
mentioned should include, but not be
limited to:

(1) Recruit, hire, train, and promote
persons in all job titles, without regard
to race, color, religion, sex, or national
origin, except where sex is a bona fide
occupational qualification. (The term
“bona fide occupational qualification’
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has been construed very narrowly
under the Civil Rights Act of 1964.
Under Executive Order 11246 as
amended and this part, this term will
be construed in the same manner.)

(2) Base decisions on employment so
as to further the principle of equal
employment opportunity. .

(3) Insure that promotion decisions
are in accord with principles of equal
employment opportunity by imposing
only valid requirements for promo-
tional opportunities.

(4) Insure that all personnel actions
such as compensation, benefits, trans-
fers, layoffs, return from layoff, com-
pany sponsored training, education,
tuition assistance, social and recrea-
tion programs, will be administered
without regard to race, color, religion,
SeX, or national origin.

(43 FR 49249, Oct. 30, 1978; 43 FR 51400,
Nov. 3, 19781

§60-2.21 Dissemination of the policy.

(a) The contractor should dissemi-
nate its policy internally as follows:

(1) Include it in contractor’s policy
manual.

(2) Publicize it in company newspa-
per, magazine, annual report, and
other media.

(3) Conduct special meetings with
executive, management, and superviso-
ry personnel to explain intent of
policy and individual responsibility for
effective  implementation, making
clear the chief executive officer’s atti-
tude.

(4) Schedule special meetings with
all other employees to discuss policy
and explain individual employee re-
sponsibilities.

(5) Discuss the policy thoroughly in
both employee orientation and man-
agement training programs.

(6 Meet with union officials to
inform them of policy, and request
their cooperation.

(7N Include nondiscrimination
clauses in all union agreements, and
review all contractual provisions to
insure they are nondiseriminatory.

(8) Publish articles covering EEO
programs, progress reports, promo-
tions, etc., of minority and female em-
ployees, in company publications.

(9) Post the policy on company bul-
letin boards.

§ 60-2.22

(10) When employees are featured in
product or consumer advertising, em-
ployee handbooks or similar publica-
tions both minority and nonminority,
men and women should be pictured.

(11) Communicate to employees the
existence of the contractor’s affirma-
tive action program and make avail-
able such elements of its program as
will enable such employees to know of
and avail themselves of its benefits.

(b) The contractor should dissemi-
nate its policy externally as follows:

(1) Inform all recruiting sources ver-
bally and in writing of company
policy, stipulating that these sources
actively recruit and refer minorities
and women for all positions listed.

(2) Incorporate the equal opportuni-
ty clause in all purchase orders, leases,
contracts, etc., covered by Executive
Order 11246, as amended, and its im-
plementing regulations.

(3) Notify minority and women’s or-
ganizations, community agencies, com-
munity leaders, secondary schools, and
colleges, of company policy, preferably
in writing.

(4) Communicate to prospective em-
ployees the existence of the contrac-
tor’'s affirmative action program and
make available such elements of its
program as will enable such prospec-
tive employees to know of and avail
themselves of its benefits.

(5) When employees are pictured in
consumer or help wanted advertising,
both minorities and nonminority men
and women should be shown.

(6) Send written notification of com-
pany policy to all subcontractors, ven-
dors, and suppliers requesting appro-
priate action on their part.

[43 FR 49249, Oct. 30, 1978; 43 FR 51400,
Nov. 3, 19781

§ 60-2.22 Responsibility for implementa-
tion.

(a) An executive of the contractor
should be appointed as director or
manager of company equal opportuni-
ty programs. Depending upon the size
and geographical alignment of the
company, this may be his or her sole
responsibility. He or she should be
given the necessary top management
support and staffing to execute the as-
signment. His or her identity should
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appear on all internal and external
communicaticns on the company’'s
equal opportunity programs. His or
her responsibilities should include, but
not necessarily be limited to:

(1) Developing policy statements, af-
firmative action programs, internal
and external communication tech-
niques.

(2) Assisting in the identification of
problem areas.

(3) Assisting line management in ar-
riving at solutions to problems.

(4) Designing and implementing
audit and reporting systems that will:

(i) Measure effectiveness of the con-
tractor’s programs.

(iiy Indicate need
action.

(iii) Determine the degree to which
the contractor’s goals and oObjectives
have been attained.

(5) Serve as lizison between the con-
tractor and enforcement agencies.

(6) Serve as lizison between the con-
tractor and minority organizations,
women's organizations and community
action groups concerned with employ-
ment opportunities of minorities and
women.

(7) Keep management informed of
latest developments in the entire
equal opportunity area.

(b) Line responsibilities should in-
clude, but not be limited to the follow-
ing:

(1) Assistance in the identification of
problem areas and establishment of
local and unit goals and objectives.

(2) Active involvement with local mi-
nority organizations, women's organi-
zations, community action groups and
community service programs.

(3) Periodic audit of training pro-
grams, hiring and promotion patterns
to remove impediments to the attain-
ment of goals and objectives.

(4) Regular discussions with local
managers, supervisors, and employees
to be certain the contractor’s policies
are being followed.

(6} Review of the qualifications of
all employees to insure that minorities
and women are given full opportuni-
ties for transfers and promotions.

(6) Career counseling for all employ-
ees.

for remedial
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(7) Periodic audit to insure that each
location is in compliance in areas such
as:

(i) Posters are properly displayed.

(ii) All facilities, including company
housing, which the contractor main-
tains for the use and benefit of its em-
ployees, are in fact desegregated, both
in policy and use. If the contractor
provides facilities such as dormitories,
locker rooms and rest rooms, they
must be comparable for both sexes.

(iii) Minority and female employees
are afforded a full opportunity and
are encouraged to participate in all
company sponsored educational, train-
ing, recreational, and social activities.

(8) Supervisors should be made to
understand that their work perform-
ance is being evaluated on the basis of
their equal employm~nt opportunity
efforts and results, as well as other cri-
teria.

(9) It shall be a responsibility of su-
pervisors to take actions to prevent
harassment of employees placed
through affirmative action efforts.

[43 FR 49249, Oct. 30, 1978; 43 FR 51401,
Nov. 3, 19781

§60-2.23 Identification of problem areas
by organizational units and job groups.

(a) An in-depth analysis of the fol-
lowing should be made, paying par-
ticular attention to trainees and those
categories listed in § 60-2.11(b).

(1) Composition of the work force by
minority group status and sex.

(2) Composition of applicant flow by
minority group status and sex.

(3) The total selection process in-
cluding position descriptions, position
titles, worker specifications, applica-
tion forms, interview procedures, test
administration, test validity, referral
procedures, final selection process, and
similar factors.

(4) Transfer and promotion prac-
tices.

(5) Facilities, company sponsored
recreation and social events, and spe-
cial programs such as educational as-
sistance.

(6) Senlority practices and seniority
provisions of union contracts.

(7) Apprenticeship programs.

(8) All company training programs,
formal and informal.
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(9) Work force attitude.

(10) Technical phases of compliance,
such as poster and notification to
labor unions, retention of applications,
notification to subcontractors, ete.

(b) If any of the following items are
found in the analysis, special correc-
tive action should be appropriate.

(1> An “underutilization" of minori-
ties or women in specific job groups.

(2) Lateral and/or vertical move-
ment of minority or female employees
occurring at a lesser rate (compared to
work force mix) than that of nonmin-
ority or male employees,

(3) The selection process eliminates
a significantly higher percentage of
minorities or women than nonminori-
ties or men.

(4) Application and related preem-
ployment forms not in compliance
with Federal legislation.

(5) Position descriptions inaccurate
in relation to actual functions and
duties.

(6) Formal or scored selection proce-
dures not validated as required by the
OFCCP Uniform Guidelines on Em-
ployee Selection Procedures.

{7) Test forms not validated by loca-
tion, work performance and inclusion
of minorities and women in sample.

(8) Referral ratio of minorities or
women to the hiring supervisor or
manager indicates a significantly
higher percentage are being rejected
as compared to nonminority and male
applicants.

(9) Minorities or women are ex-
cluded from or are not participating in
company sponsored activities or pro-
grams.

(10) De facto segregation still exists
at some facilities.

(11) Seniority provisions contribute
to overt or inadvertent diserimination,
i.e, a disparity by minority group
status or sex exists between length of
service and types of job held.

(12) Nonsupport of company policy
by managers, supervisors or employ-
ees.

(13) Minorities or women underuti-
lized or significantly underrepresented
in training or career improvement pro-
grams.

(14) No formal techniques estab-
lished for evaluating effectiveness of
EEO programs,.
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(15) Lack of access to suitable hous-
ing inhibits recruitment efforts and
employment of qualified minorities.

(16) Lack of suitable transportation
(public or private) to the work place
inhibits minority employment.

(17) Labor unions and subeontrac-
tors not notified of their responsibil-
ities.

(18) Purchase orders do not contain
EEO clause,

(19) Posters not on display.

§60-2.24 Development and execution of
programs.

(a) The contractor should econduct
detailed analyses of position descrip-
tions to insure that they accurately re-
flect position functions, and are con-
sistent for the same position from one
location to another.

(b) The contractor should validate
worker specifications by division, de-
partment, location or other organiza-
tional unit and by job title using job
performance criteria. Special attention
should be given to academic, experi-
ence and skill requirements to insure
that the requirements in themselves
do not constitute inadvertent discrimi-
nation. Specifications should be con-
sistent for the same job title in all lo-
cations and should be free from bias as
regards to race, color, religion, sex or
national origin, except were sex is a
bona fide occupational qualification,
Where requirements screen out a dis-
proportionate number of minorities or
women, such requirements should be
professionally validated to job per-
formance.

(c) Approved position descriptions
and worker specifications, when used
by the contractor, should be made
available to all members of manage-
ment involved In the recruiting,
screening, selection, and promotion
process. Copies should also be distrib-
uted to all recruiting sources.

(d) The contractor should evaluate
the total selection process to insure
freedom from bias and, thus, aid the
attainment of goals and objectives.

(1) All personnel involved in the re-
cruiting, screening, selection, promo-
tion, disciplinary, and related process-
es should be carefully selected and
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trained to insure elimination of bias in
all personnel actions.

(2) The contractor shall observe the
requirements ¢f the OFPCCP Uniform
Guidelines on Employee Selection
Procedures.

(3} Selection techniques other than
tests may also be improperly used so
as to have the effect of discriminating
against minority groups and women.
Such technigues include but are not
restricted to, unscored interviews, uns-
cored or casual application forms,
arrest records, credit checks, consider-
ations of marital status or dependency
or minor children. Where there exist
data suggesting that such unfair dis-
crimination or exclusion of minorities
or women exists, the contractor should
analyze his unscored procedures and
eliminate them if they are not objec-
tively valid. :

(e} Suggested techniques to improve
recruitment and increase the flow of
minority or female applicants follow:

(1) Certain organizations such as the
Urban League, Job Corps, Equal Op-
portunity Programs, Inc., Concentrat-
ed Employment programs, Neighbor-
hood Youth Corps, Secondary
Schools, Colleges, and City Colleges
with high minority enrollment, the
State Employment Service, specialized
employment agencies, Aspira, LULAC,
SER, the G.I. Forum, the Common-
wealth of Puerto Rico are normally
prepared to refer minority applicants.
Organizations prepared to refer
women with specific skills are; Nation-
al Organization for Women, Welfare
Rights organizations, Women's Equity
Action League, Talent Bank from
Business and Professional Women (in-
cluding 26 women’s organizations),
Professional Women’s Caucus, Inter-
collegiate Association of University
Women, Negro Women'’s sororities and
service groups such as Delta Sigma
Theta, Alpha Kappa Alpha, and Zeta
Phi Beta; National Council of Negro
Women, American Association of Uni-
versity Women, YWCA, and sectarian
groups such as Jewish Women's
Groups, Catholic Women's Groups
and Protestant Women's Groups, and
women’s colleges. In addition, commu-
nity leaders as individuals shall be
added to recruiting sources.
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(2} Formal briefing sessions should
be held, preferably on company prem-
ises, with representatives from these
recruiting sources. Plant tours, presen-
tations by minority and female em-
ployees, clear and concise explanations
of current and future job openings, po-
sition descriptions, worker specifica-
tions, explanations of the company's
selection process, and recruiting litera-
ture should be an integral part of the
briefings. Formal arrangements
should be made for referral of appli-
cants, followup with sources, and feed-
back on disposition of applicants.

(3) Minority and female employees,
using procedures similar to subpara-
graph (2) of this paragraph, should be
actively encouraged to refer appli-
cants.

(4} A special effort should be made
to Include minorities and women on
the Personnel Relations staff.

(5) Minority and female employees
should be made available for participa-
tion in Career Days, Youth Motivation
Programs, and related activities.-in
their communities. ’

(6) Active participation in “Job
Fairs” is desirable. Company repre-
sentative so participating should be
given authority to make on-the-spot
commitments.

(7) Active recruiting programs
should be carried out at secondary
schools, junior colleges, and colleges
with predominant minority or female
enrollments.

(8) Recruiting efforts at all schools
should incorporate special efforts to
reach minorities and women.

(9) Special employment programs
should be undertaken whenever possi-
ble. Some possible programs are;

(i) Technical and nontechnical co-op
programs with predominately Negro
and women's colleges.

(iiy *“After school” and/or work-
study jobs for minority youths, male
and female.

(iti) Summer jobs for underprivi-
leged youth, male and female.

(iv) Summer work-study programs
for male and female faculty members
of the predominantly minoerity schools
and colleges.

(v) Motivation, training and employ-
ment programs for the hardcore un-
employed, male and female.
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(10) When recruiting brochures pic-
torially present work situations, the
minority and female members of the
work force should be included, espe-
cially when such brochures are used in
schoel and career programs.

(11) Help wanted advertising should
be expanded to include the minority
news media and women’'s interest
media on a regular basis.

(f) The contractor should insure
that minority and female employees
are given equal opportunity for pro-
motion. Suggestions for achieving this
result include:

(1) Post or otherwise announce pro-
motional opportunities.

(2) Make an inventory of current mi-
nority and female employees to deter-
mine academie, skill and experience
level of individual employees.

(3) Initiate necessary remedial, job
training and workstudy programs.

(4) Develop and implement formal
employee evaluation programs.

(5) Make certain ‘“worker specifica-
tions” have been validated on job per-
formance related criteria. (Neither mi-
nority nor female employees should be
required to possess higher qualifica-
tions than those of the lowest quali-
fied incumbent.)

(6) When apparently qualified mi-
nority or female employees are passed
over for upgrading, require superviso-
ry personnel to submit written justifi-
cation.

(7) Establish formal career counsel-
ing programs to include attitude devel-
opment, education aid, job rotation,
buddy system and similar programs.

(8) Review seniority practices and se-
niority clauses in union contracts to
insure such practices or clauses are
nondiscriminatory and do not have a
discriminatory effect.

(g) Make certain facilities and com-
pany-sponsored social and recreation
activities are desegregated. Actively
encourage all employees to partici-
pate.

(h) Encourage child care, housing
and transportation programs appropri-
ately designed to improve the employ-
ment opportunities for minorities and
women,

(43 FR 49249, Oct. 30, 1978; 43 FR 51401,
Nov. 3, 1978]
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§ 60-2.25 Internal audit and reporting sys-
tems.

(a) The contractor should monitor
records of referrals, placements, trans-
fers, promotions and terminations at
all levels to insure nondiscriminatory
policy is carried out.

(b) The contractor should require
formal reports from unit managers on
a schedule basis as to degree to which
corporate or unit goals are attained
and timetables met.

(¢) The contractor should review
report results with all levels of man-
agement.

(d) The contractor should advise top
management of program effectiveness
and submit recommendations to im-
prove unsatisfactory performance.

§60-2.26 Support of action programs.

(a) The contractor should appoint
key members of management to serve
on merit employment councils, com-
munity relations boards and similar
organizations.

(b) The contractor should encourage
minority and female employees to par-
ticipate actively in National Alliance
of Businessmen programs for youth
motivation.

(¢) The contractor should support
vocational guidance institutes, vesti-
bule training programs and similar ac-
tivities,

(d} The contractor should assist sec-
ondary schools and colleges in pro-
grams designed to enable minority and
female graduates of these institutions
to compete in the open employment
market on a more equitable basis.

(e} The contractor should publicize
achievements of minority and female
employees in local and minority news
media.

(f> The ceontractor should support
programs developed by such organiza-
tions as National Alliance of Business-
men, the Urban Coalition and other
organizations concerned with employ-
ment opportunities for minorities or
women.

43 FR 49249, Oct. 30, 1978; 43 FR 51401,
Nov. 3, 1878] :
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Subpart D—Miscellaneous

§60-2.30 Use of goals.

The purpose of a contractor's estab-
lishment and use of goals is to insure
that it meet its affirmative action obli-
gation. It is not intended and should
not be used to discriminate against
any applicant or employee because of
race, color, religion, sex, or national
origin.

[43 FR 49249, Oct. 30, 1978; 43 FR 51401,
Nov. 3, 1978)

§60-2.31 Preemption.

To the extent that any State or local
laws, regulations or ordinances. includ-
ing those which grant special benefits
to persons on account of sex, are in
conflict with Executive Order 11246,
as amended, or with the requirements
of this part, we will regard them as
preempted under the Executive order.

§60-2.32 Supersedure.

All orders, instructions, regulations,
and memoranda of the Secretary of
Labor, other officials of the Depart-
ment of Labor and contracting agen-
cies are hereby superseded to the
extent that they are inconsistent here-
with, including a previous “Order No.
4’ from this office dated January 30,
1670. Nothing in this part is intended
to amend 41 CFR Part 60-3 or 41 CFR
60-20.

PART 60-3—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PROCE-
DURES (1978)

COMPREHENSIVE TABLE OF CONTENTS

GENERAL PRINCIPLES

§ 60-3.1 Statement of purpose
A, Need for uniformity—Issuing agencies
B. Purpose of guidelines
C. Relation to prior guidelines
§ 60-3.2 Scope
A. Application of guidelines
B. Employment decisions
C. Selection procedures
D. Limitations
E. Indian preference not affected
§ 60-3.3 Discrimination defined: Relation-
ship between use of selection procedures
and discrimination
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A. Procedure having adverse impact con-
stitutes discrimination unless justified
B. Consideration of suitable alternative se-
lection procedures
§ 60-3.4 Information on impact
A. Records concerning impact
B. Applicable race, sex, and ethnic groups
for recordkeeping
C. Evaluation of selection rates—The
“‘bottom line"
D. Adlverse impact and the *“four-fifths
rule”
E. Consideration of user's equal employ-
ment opportunity posture
§ 60-3.5 General standards for
studies
A, Acceptable types of validity studies
B. Criterion-related, content, and con-
struct validity
C. Guidelines are consistent with profes-
sional standards
D. Need for documentation of validity
E. Accuracy and standardization
F. Caution against selection on basis of
knowledges, skills, or abilities learned
in brief orientation period
G. Method of use of selection procedures
H. Cutoff scores
I. Use of selection procedures for higher
level jobs
J. Interim use of selection procedures
K. Review of validity studies for currency
§ 60-3.6 Use of selection procedures which
have not been validated
A. Use of alternate selection procedures to
eliminate adverse impact
B. Where validity studies cannot or need
not be performed
(1) Where informal or unscored proce-
dures are used
{2) Where formal and scored procedures
are used
§ 60-3.7 Use of other validity studies
A. Validity studies not conducted by the
user
B. Use of criterion-related validity evi-
dence from other sources
(1) Validity evidence
(2) Job similarity
(3) Fairness evidence
C. Validity evidence from multiunit study
D. Other significant variables
£ 60-3.8 Cooperative studies
A. Encouragement of cooperative studies
B. Standards for use of cooperative stud-
fes
§ 80-3.9 No assumption of validity
A. Unacceptable substitutes for evidence
of validity
B. Encouragement of professional supervi-
sion '
§ 60-3.10 Employment agencies and em-
ployment services .
A. Where selection procedures are devised
by agency

validity

474



Chapter 60—Office of Federal Contract Compliance Programs

citation. The specific additional cita-
tions are as follows:

Equal Employment Opportunity Commis-
sl0n
29 CFR Part 1607
Department of Labor
Office of Federal Contract Compliance Pro-
grams
41 CFR Part 60-3
Department of Justice
28 CFR 50.14
Civil Service Commission
5 CFR 300.103(c}

Normally when citing these guide-
lines, the section number immediately
preceding the title of the guidelines
will be from these guidelines series 1-
18. If a section number from the codi-
fication for an individual agency is
needed it can also be added at the end
of the agency citation. For example,
section 6A of these guidelines could be
cited for EEOC as follows: “Section
6A, Uniform Guidelines on Employee
Selection Procedures (1978): 43 FR
38285, (August 25, 1978); 29 CFR Part
1607, section 6A."

PART 60-4—CONSTRUCTION CON-
TRACTORS—AFFIRMATIVE ACTION
REQUIREMENTS

Sec.

60-4.1
60-4.2
60-4.3
60-4.4
60-4.5
60-4.6
60-4.7

Scope and application.

Solicitations,

Equal opportunity clauses.

Affirmative action requirements,

Hometown plans

Goals and timetables.

Effect on other regulations.

60-4.8 Show cause notice.

60-4.9 Incorporation by operation of the
Order.

AUTHORITY: Secs. 201, 202, 205, 211, 301,
302, and 303 of E.O. 11246, as amended, 30
FR 12319; 32 FR 14303, as amended by E.O.
12086.

SOURCE: 43 FR 49254, Qct. 20, 1878, unless
otherwise noted.

§ 60-4.1 Scope and application,

This part applies to all contractors
and subcontractors which hold any
Federal or federally assisted construc-
tion contract in excess of $10,000. The
regulations in this part are applicable
to all of a construction contractor's or
subcontractor's construction employ-
ees who are engaged in on site con-
truction including those construction

§ 60-4.2

employees who work on za non-Federal
or nonfederally assisted construction
site. This part zlso establishes proce-
dures which gll Federal contracting of-
ficers and all applicants, as applicable,
shall follow in soliciting for and
awarding Federzal or federally assisted
construction contracts. Procedures
also are established which administer-
ing agencies shall follow in making
any grant, contract, loan, insurance, or
guarantee involving federally gssisted
construction which is not exempt from
the requirements of Executive Order
11246, as amended.

In addition, this part applies to con-
struction work performed by construc-
tion contractors and subcontractors
for Federal nonconstruction contrae-
tors and subcontractors if the con-
struction work is necessary in whole or
in part to the performance of a non-
construction contract or Subcontract,

(43 FR 49254, Oct. 20, 1978; 43 FR 51401,
Nov. 3, 19781

§60-4.2 Solicitations.

(z2) All Pederal contracting officers
and all applicants shall include the
notice set forth in paragraph (d) of
this section and the Standard Federal
Equal Employment Opportunity’ Con-
struction Contract Specifications set
forth in § 60-4.3 of this part in all so-
licitations for offers and bids on all
Federal and federally assisted con-
struction contracts or subcontracts to
be performed in geographical areas
designated by the Director pursuant
to § 60-4.6 of the part. Administering
agencies shall require the inclusion of
the notice set forth in paragraph (d)
of this section and the specifications
set forth in § 60-4.3 of this part as a
condition of any grant, contract, sub-
contract, loan, insurance or guarantee
involving federally assisted construc-
tion covered by this Part 60-4. -

(b) All nonconstruction contractors
covered by Executive Order 11246 and
the implementing regulations shzall in-
clude the notice in paragraph (d) of
this section in all construction agree-
ments which are necessary in whole or
in part to the performance of the cov-
ered nonconstruction contract,

(c} Contracting officers, applicants
and nonconstruction contractors shall

001
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given written notice to the Director
within 10 working days of award of a
contract subject to these provisions.
The notification shall include the
name, address and telephone number
of the contractor; employer identifica-
tion number; dollar amount of the
contract, estimated starting and com-
pletion dates of the contract; the con-
tract number; and geographical area
in which the contract is to be per-
formed.

(d) The following notice shall be in-
cluded in, and shall be a part of, all so-
licitations for offers and bids on all
Federal and federally assisted con-
struction contracts or subcontracts in
excess of $10,000 to be performed in
geographical areas designated by the
Director pursuant to § 60-4.6 of this
part (see 41 CFR 60-4.2(a)):

NOTICE OF REQUIREMENT FOR AFFIRMATIVE
AcTioN To Ensure EqQuaL EMPLOYMENT
OPPORTUNITY (EXECUTIVE ORDER 11246)

1. The Offeror's or Bidder's attention is
called to the “Equal Opportunity Clause”
and the “Standard Federal Equal Employ-
ment Specifications' set forth herein.

2. The goals and timetables for minority
and female participation, expressed in per-
centage terms for the Contractor's aggre-
gate workforce in each trade on all con-
struction work in the covered area, are as
follows:

Goels for femate
participation in each
trade

Goals for minority
participation 10r each
trade

Time-
iables

Insert goals for each
year,

Insert goals for each
year.

These goals are applicable to all the Con-
tractor's construction work (whether or not
it is Federal or federally assisted) performed
in the covered area. If the contractor per-
forms construction work in a geographical
area located outside of the covered area, it
shall apply the gosals established for such
geographical area where the work is actual-
ly performed. With regard to this second
area, the contractor also is subject to the
goals for both its federally involved and
nonfederally involved construction.

The Contractor's compliance with the Ex-
ecutive Order and the regulations in 41
CFR Part 60-4 shall be based on its imple-
mentation of the Equal Opportunity Clause,
specific affirmative action obligations re-
quired by the specifications set forth in 41
CFR 60-4.3(a), and its efforts to meet the
goals. The hours of minority and female em-
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ployment and training must be substantially
uniform throughout the length of the con-
tract, and in each trade, and the contractor
shall make a good faith effort to employ mi-
norities and women evenly on each of its
projects. The transfer of minority or female
employees or trainees from Contractor to
Contractor or from project to project for
the sole purpose of meeting the Contrac-
tor’'s goals shall be a violation of the con-
tract, the Executive Order and the regula-
tions in 41 CFR Part 60-4. Compliance with
the goals will be measured against the total
work hours performed. )

3. The Contractor shall provide written
notification to the Director of the Office of
Federal Contract Compliance Programs
within 10 working days of award of any con-
struction subcontract in excess of $10,000 at
any tier for construction work under the
contract resulting from this solicitation.
The notification shall list the name, address
and telephone number of the subcontractor;
employer identification number of the sub-
contractor; estimated dollar amount of the
subcontract; estimated starting and comple-
tion dates of the subcontract; and the geo-
graphical area in which the subcontract is
to be performed.

4. As used in this Notice, and in the con-
tract resulting from this solicitation, the
“covered area” is (insert description of the
geographical areas where the contract is to
be performed giving the state, county and
city, if any).

[43 FR 49254, Oct. 20, 1978; 43 FR 51401,
Nov. 3, 1078, as amended at 45 FR 65977,
Oct. 3, 19801

§ 60-4.3 Equal opportunity clauses.

(a) The equal opportunity clause
published at 41 CFR 60-1.4(a).of this
chapter is required to be included in,
and is part of, all nonexempt Federal
contracts and subcontracts, including
construction contracts and subcon-
tracts. The equal opportunity clause
published at 41 CFR 60-1.4(b) is re-
quired to be included in, and is a part
of, all nonexempt federally assisted
construction contracts and subcon-
tracts. In addition to the clauses de-
scribed above, all- Federal contracting
officers, all applicants and all noncon-
struction contractors, as applicable,
shall include the specifications set
forth in this section in all Federal and
federally assisted construction con-
tracts in excess of $10,000 to be per-
formed in geographical areas designat-
ed by the Director pursuant to § 60-4.6
of this part and in construction sub-
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contracts in excess of $10,000 neces-
sary in whole or in part to the per-
formance of nonconstruction Federal
contracts and subcontracts covered
under the Executive order.

STanDaRp FEDERAL EQUal EMPLOYMENT OpP-
PORTUNITY CONSTRUCTION CONTRACT SPECI-
FIcaTioNs {EXEcUTIVE ORDER 11248)

1. As used in these specifications:

a. “Covered area” means the geographical
area described in the solicitation from
which this contract resulted;

b. “Director” means Director, Office of
Federal Contract Compliance Programs,
United States Department of Labor, or any
person to whom the Director delegates au-
thority,;

c. “Employver identification number”
means the Federal Social Security number
used on the Emplover's Quarterly Federal
Tax Return, U.S. Treasury Department
Form 941.

d. “Minority"” includes:

(i) Black (all persons having origins in any
of the Black African racial groups not of
Hispanic origin),

(ii) Hispanic (all persons of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish Culture or
origin, regardiess of race);

(iii) Asian and Pacific Islander (all persons
having origins in any of the original peoples
of the Far East, Southeast Asia, the Indian
Subcontinent, or the Pacific Islands); and

{iv) American Indian or Alaskan Native
(all persons having origins in any of the
original peoples of North America and
maintaining identifiable tribal affiliations
through membership and participation or
community identification).

2. Whenever the Contractor, or any Sub-
contractor at any tier, subcontracts a por-
tion of the work involving any construction
trade, it shall physically Include In each
subcontract in excess of $10,000 the provi-
sions of these speclfications and the Notice
which contains the applicable goals for mi-
nority and female participation and which
is set forth in the solicitations from which
this contract resulted.

3. If the Contractor Is participating (pur-
suant to 41 CFR 60-4.5) In a Hometown
Plan approved by the U.S. Department of
Labor in the covered area either Individual-
ly or through an assoclatlon, its affirmative
action obligations on all work in the Plan
area (including goals and timetables) shall
be in accordance with that Plan for those
trades which have unions participating in
the Plan. Contractors must be able to dem-
onstrate their participation in and compli-
ance with the provisions of any such Home-
town Plan. Each Contractor or Subcontrac-
tor participating in an approved Plan is indi-
vidually reguired to comply with its obliga-
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tions under the EEQ clause, and to make a
good faith effort to achieve each goal under
the Plan in each trade in which it has em-
ployees. The overall good faith performance
by other Contractors or Subecontractors
toward a goal in an approved Plan does not
excuse any covered Contractor's or Subcon-
tractor’s failure to take good faith efforts to
achieve the Plan goals and timetables.

4. The Contractor shall implement the
specific affirmative action standards provid-
ed in paragraphs 7 a through p of these
specifications. The goals set forth in the so-
licitation from which this contract resulted
are expressed as percentages of the total
hours of employment and training of minor-
ity and female utilization the Contractor
should reasonably be able to achieve in each
construction trade in which it has employ-
ees in the covered area. Covered Construc-
tion contractors performing construction
work in geographical areas where they do
not have a Federal or federally assisted con-
stuction contract shall apply the minority
and female goals established for the geo-
graphical area where the work is being per-
formed. Goals are published periodically in
the FeDERAL REGISTER in notice form, and
such notices may be obtained from any
Office of Federal Contract Compliance Pro-
grams office or from Federal procurement
contracting officers. The Contractor is ex-
pected to make substantially uniform
progress in meeting its goals in each craft
during the period specified.

5. Neither the provisions of any collective
bargaining agreement, nor the failure by a
union with whom the Contractor has a col-
lective bargaining agreement, to refer either
minorities or women shall excuse the Con-
tractor's obligations under these specifica-
tions, Executive Order 11246, or the regula-
tions promulgated pursuant thereto.

6. In order for the nonworking tralning
hours of apprentices and trainees to be
counted In meeting the goals, such appren-
tices and tralnees must be employed by the
Contractor during the training period, and
the Contractor must have made a commit-
ment to0 employ the apprentices and train-
ees at the completion of thelr training, sub-
ject to the avallablllty of employment op-
portunities. Tralnees must be trained pursu-
ant to training programs approved by the
U.S. Department of Labor. )

7. The Contractor shall take specific af-
firmative actions to ensure egual employ-
ment opportunity. The evaluation of the
Contractor's compliance with these specifi-
cations shall be based upon its effort to
achieve maximum results from its actions.
The Contractor shall document these ef-
forts fully, and shall implement affirmative
action steps at least as extensive as the fol-
lowing:
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a. Ensure and maintain a working environ-
ment free of harassment, intimidation., and
coercion at all sites, and in all facilities at
which the Contractor's employees are as-
signed to work. The Contractor, where pos-
sible, will assign two or more women to each
construction project. The Contractor shall
specifically ensure that all foremen, super-
intendents, and other on-site supervisory
personnel are aware of and carry out the
Contractor's obligation to maintain such a
working environment, with specific atten-
tion to minority or female individuals work-
ing at such sites or in such facilities,

b. Establish and maintain a current list of
minority and female recruitment sources,
provide written notification to minority and
female recruitment sources and to commu-
nity organizations when the Contractor or
its unions have employment opportunities
available, and maintain a record of the orga-
nizations' responses.

¢. Maintain a current file of the names,
addresses and telephone numbers of each
minority and female off-the-street applicant
and minority or female referral from a
union, a recruitment source or community
organization and of what action was taken
with respect to each such individual. If such
individual was sent to the union hiring hall
for referral and was not referred back to the
Contractor by the union or, if referred, not
employed by the Contractor, this shall be
documented in the file with the reason
therefor, along with whatever additional ac-
tions the Contractor may have taken.

d. Provide immediate written notification
to the Director when the union or unions
with which the Contractor has a collective
bargaining agreement has not referred to
the Contractor a minority person or woman
sent by the Contractor, or when the Con-
tractor hes other information that the
union referral process has impeded the Con-
tractor's efforts to meet its obligations.

e. Develop on-the-job training opportuni-
ties and/or participate in training programs
for the area which expressly include minori-
ties and women, including upgrading pro-
grams and apprenticeship and trainee pro-
grams relevant to the Contractor’s employ-
ment needs, especially those programs
funded or approved by the Department of
Labor. The Contractor shall provide notice
of these programs to the sources compiled
under 7b above.

f. Disseminate the Contractor's EEO
policy by providing notice of the policy to
unions and training programs and request-
ing their cooperation in assisting the Con-
tractor in meeting its EEQ obligations; by
including it in any policy manual and collec-
tive bargaining agreement; by publicizing it
in the company newpaper, annual report,
ete.; by specific review of the policy with all
management personnel and with all minori-
ty and female employees at least once a
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vear; and by posting the company EEQO
policy on bulletin boards accessible to all
employees at each location where construc-
tion work is performed.

¢. Review, at least annually, the compa-
ny's EEQ policy and affirmative action obli-
gations under these specifications with all
employees having any responsibility for
hiring, assignment, layoff, termination or
other employment decisions including spe-
cific review of these items with onsite super-
visory personnel such as Superintendents,
General Foremen, ete., prior to the initi-
ation of construction work at any job site. A
written record shall be made and main-
tained identifying the time and place of
these meetings, persons attending, subject
matter discussed, and disposition of the sub-
ject matter.

h. Disseminate the Contractor's EEQ
policy externally by including it in any ad-
vertising in the news media, specifically in-
cluding minority and female news media,
and providing written notification to and
discussing the Contractor's EEQO policy with
other Contractors and Subcontractors with
whom the Contractor does or anticipates
doing business.

i. Direct its recruitment efforts, both oral
and written, to minority, female and com-
munity organizations, to schools with mi-
nority and female students and to minority
and female recruitment and training organi-
zations serving the Contractor's recruitment
area and employment needs. Not later than
one month prior to the date for the accept-
ance of applications for apprenticeship or
other training by any recruitment source,
the Contractor shall send written notifica-
tion to organizations such as the above, de-
scribing the openings, screening procedures,
and tests to be used in the selection process.

j. Encourage present minority and female
employees to recruit other minority persons
and women and, where reasonable, provide
after school, summer and vacation employ-
ment to minority and female youth both on
the site and in other areas of a Contractor’s
work force.

k. Validate all tests and other selection re-
quirements where there is an obligation to
do so under 41 CFR Part 60-3.

1. Conduct, at least annually, an inventory
and evaluation at least of all minority and
female personnel for promotional opportu-
nitles and encourage these employees (0
seek or to prepare for, through appropriate
training, etc., such opportunities,

m. Ensure that senlority practices. job
classifications, work assignments and other
personnel practices, do not have a discrimi-
natory effect by continually monitoring all
personnel and employment related activities
to ensure that the EEQO policy and the Con-
tractor's obligations under these specifica-
tions are being carried out.
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n. Ensure that all facilities and company
activities are nonsegregated except that sep-
arate or single-user tojlet and necessary
changing facilities shall be provided to
assure privacy between the sexes.

0. Document and maintain a record of all
solicitations of offers for subcontracts from
minority and female construction contrac-
tors and suppliers, including circulation of
solicitations to minority and female contrac-
tor associations and other business associa-
tions.

p. Conduct a review, at least annually, of
all supervisors’ adherence to and perform-
ance under the Contractor's EEQ policies
and affirmative action obligations.

8. Contractors are encouraged to partici-
pate in voluntary associations which assist
in fulfilling one or more of their affirmative
action obligations (7a through p). The ef-
forts of a contractor association, joint con-
tractor-union, contractor-community, or
other similar group of which the contractor
is a member and participant, may be assert-
ed as fulfilling any one or more of its obliga-
tions under 7a through p of these Specifica-
tions provided that the contractor actively
participates in the group, makes every
effort to assure that the group has a posi-
tive impact on the employment of minori-
ties and women in the industry, ensures
that the concrete benefits of the program
are reflected in the Contractor’s minority
and female workforce participation, makes a
good faith effort to meet its individual goals
and timetables, and can provide access to
documentation which demonstrates the ef-
fectiveness of actions taken on behalf of the
Contractor. The obligation to comply, how-
ever, is the Contractor’'s and failure of such
a group to fulfill an obligation shall not be a
defense for the Contractor’s noncompliance.

9, A single goal for minorities and a sepa-
rate single goal for women have been estab-
lished. The Contractor, however, is required
to provide equal empiloyment opportunity
and to take affirmative action for all minori-
ty groups, both male and female, and all
women, both minority and non-minority.
Consequently, the Contractor may be in vio-
lation of the Executive Order if a particular
group is employed in a substantially dispar-
ate manner (for example, even though the
Contractor has achieved its goals for women
generally, the Contractor may be in viola-
tion of the Executive Order if a specific mi-
nority group of women is underutilized).

10. The Contractor shall not use the goals
and timetables or affirmative action stand-
ards to discriminate against any person be-
cause of race, color, religion, sex, or national
origin.

11, The Contractor shall not enter into
any Subcontract with any person or firm de-
barred from Government contracts pursu-
ant to Executive Order 11246.
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12. The Contractor shall ecarry out such
sanctions and penalties for violation of
these specifications and of the Equal Oppor-
tunity Clause, including suspension, termi-
nation and cancellation of existing subcon-
tracts as may be imposed or ordered pursu-
ant to Executive Order 11246, as amended,
and its implementing regulations, by the
Office of Federal Contract Compliance Pro-
grams. Any Contractor who fails to carry
out such sanctions and penalties shall be in
violation of these specifications and Execu-
tive Order 11246, as amended.

13. The Contractor, in fulfilling its obliga-
tions under these specifications, shall imple-
ment specific affirmative action steps, at
least as extensive as those standards pre-
scribed in paragraph 7 of these specifica-
tions, so as to achieve maximum results
from its efforts to ensure equal employment
opportunity. If the Contractor fails to
comply with the requirements of the Execu-
tive Order, the implementing regulations, or
these specifications, the Director shall pro-
ceed in accordance with 41 CFR 60-4.8.

14. The Contractor shall designate a re-
sponsible official to monitor all employment
related activity to ensure that the company
EEO policy is being ecarried out, to submit
reports relating to the provisions hereof as
may be required by the Government and to
keep records. Records shall at least include
for each employee the name, address, tele-
phone numbers, construction trade, union
affiliation if any, employee identification
number when assigned, social security
number, race, sex, status (e.g., mechanic, ap-
prentice trainee, helper, or laborer), dates of
changes in status, hours worked per week in
the indicated trade, rate of pay, and loca-
tions at which the work was performed.
Records shall be maintained in an easily un-
derstandable and retrievable form; however,
to the degree that existing records satisfy
this requirement, contractors shall not be
required to maintain separate records.

15. Nothing herein provided shall be con-
strued as a limitation upon the application
of other laws which establish different
standards of compliance or upon the appli-
cation of requirements for the hiring of
local or other area residents (e.g., those
under the Public Works Employment Act of
1977 and the Community Development
Block Grant Program).

(b} The notice set forth in 41 CFR
60-4.2 and the specifications set forth
in 41 CFR 60-4.3 replace the New
Form for Federal Equal Employment
Opportunity Bid Conditions for Feder-
al and Federally Assisted Construction
published at 41 FR 32482 and com-
monly known as the Model Federal
EEO Bid Conditions, and the New
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Form shall not be used after the regu-
lations in 41 CFR Part 60-4 become ef-
fective.

[43 FR 49254, Oct. 20, 1978, 43 FR 51401,
Nov. 3, 1978, as amended at 45 FR 65978,
QOct. 3, 19801

§ 60-4.4 Affirmative action requirements.

(a) To implement the affirmative
action requirements of Executive
Order 11246 in the construction indus-
try, the Office of Federal Contract
Compliance Programs previously has
approved affirmative action programs
commonly referred Lo as “Hometown
Plans,” has promulgated affirmative
action plans referred to as “Imposed
Plans” and has approved “Special Bid
Conditions” for high impact projects
constructed in areas not covered by a
Hometown or an Imposed Plan. All so-
licitations for construction contracts
made after the effective date of the
regulations in this part shall include
the notice specified in § 60-4.2 of this
part and the specifications in § 60-4.3
of this part in lieu of the Hometown
and Imposed Plans including the
Philadelphia Plan and Special Bid
Conditions. Until the Director has
issued an order pursuant to § 60-4.6 of
this part establishing goals and time-
tables for minorities in the appropri-
ate geographical areas or for a project
covered by Special Bid Conditions, the
goals and timetables for minorities to
be inserted in the Notice required by
41 CFR 60-4.2 shall be the goals and
timetables contained in the Hometown
Plan, Imposed Plan or Special Bid
Conditions presently covering the re-
spective geographical area or project
involved.

(b) Signatories to a Hometown Plan
(including heavy highway affirmative
action plans) shall have 45 days from
the effective date of the regulations in
this part to submit under such a Plan
(for the director's approval) goals and
timetables for women and to include
female representation on the Home-
town Plan Administrative Committee.
Such goals for female representation
shall be at least as high as the goals
established for female representation
in the notice issued pursuant to 41
CFR 60-4.6. Failure of the signatories,
within the 45-day period, to include
female representation and to submit
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goals for women or a new plan, as ap-
propriate, shall result in an automatic
termination of the Office of Federal
Contract Compliance Program’'s ap-
proval of the Hometown Plan. At any
time the Office of Federal Contract
Compliance Programs terminates or
withdraws its approval of a Hometown
Plan, or when the plan expires and an-
other plan is not approved, the con-
tractors signatory to the plan shall be
covered automatically by the specifica-
tions set forth in § 60-4.3 of this part
and by the goals and timetables estab-
lished for that geographical area pur-
suant to § 60-4.6 of this part.

§ 60-4.5 Hometown plans.

{a) A contractor participating, either
individually or through an association,
in an approved Hometown Plan (in-
cluding heavy highway affirmative
action plans) shall comply with its af-
firmative action obligations under Ex-
ecutive Order 11246 by complying with
its obligations under the plan: Provid-
ed, That each contractor or subcon-
tractor participating in an approved
plan is individually required to comply
with the equal opportunity clause set
forth in 41 CFR 60-1.4; to make a good
faith effort to achieve the goals for
each trade participating in the plan in
which it has employees; and that the
overall good performance by other
contractors or subcontractors toward a
goal in an approved plan does not
excuse any covered contractor’s or
subcontractor's failure to take good
faith efforts to achieve the plan’s
goals and timetables. If a contractor is
not participating in an approved
Hometown Plan it shall comply with
the specifications set forth in § 60-4.3
of this part and with the goals and
timetables for the appropriate area as
listed in the notice required by 41 CFR
60-4.2 with regard to that trade. For
the purposes of this part 60-4, a con-
tractor is not participating in a Home-
town Plan for a particular trade if it:

(1) Ceases to be signatory to a
Hometown Plan covering that trade;

(2) Is signatory to a Hometown Plan
for that trade but is not party to a col-
lective bargaining agreement for that
trade;
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(3) Is signatory to a Hometown Plan
for that trade but is party to a collec-
tive bargaining agreement with labor
organizations which are not or cease
to be signatories to the same Home-
town Plan for that trade;

(4) Is signatory to a Hometown Plan
for that trade but is party to a collec-
tive bargaining agreement with a labor
organization for that trade but the
two have not jointly executed a specif-
ic commitment to minority and female
goals and timetables and incorporated
the commitment in the Hometown
Plan for that trade;

(5) Is participating in a Hometown
Plan for that trade which is no longer
acceptable to the Qffice of Federal
Contract Compliance Programs;

(6) Is signatory to a Hometown Plan
for that trade but is party to a collec-
tive bargaining agreement with a labor
organization for that trade and the
labor organization and the contractor
have failed to make a good faith effort
to comply with their obligations under
the Hometown Plan for that trade.

(b) Contractors participating in
Hometown Plans must be able to dem-
onstrate their participation and docu-
ment their compliance with the provi-
sion of the Hometown Plan.

[43 FR 49254, Oct. 20, 1978; 43 FR 51401,
Nov. 3, 19781

§ 60-4.6 Goals and timetables.

The Director, from time to time,
shall issue goals and timetables for mi-
nority and female utilization which
shall be based on appropriate work-
force, demographic or other relevant
data and which shall cover construc-
tion projects or construction contracts
performed in specific geographical
areas. The goals, which shall be appli-
cable to each construction trade in a
covered contractor's or subcontractor's
entire workforce which is working in
the area covered by the goals and
timetables, shall be published as no-
tices in the TFEDERAL REGISTER, and
shall be inserted by the contracting of-
ficers and applicants, as applicable, in
the Notice required by 41 CFR 60-4.2.
Covered construction contractors per-
forming construction work in geo-
graphical areas where they do not
have a Federal or federally assisted
construction contract shall apply the
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minority and female goals established
for the geographical area where the
work is being performed.

[45 FR 65978, Oct. 3, 19801

§ 60-4.7 Effect on other regulations.

The regulations in this part are in
addition to the regulations contained
in this chapter which apply to con-
struction contractors and subcontrac-
tors generally. See particularly, 41
CFR 60-1.4 (a), (b), (c), (d), and (e):
60-1.5; 60-1.7; 60-1.8; 60-1.26; 60-1.29:
60-1.30; 60-1.32; 60-1.41; 60-1.42: 60-
1.43; and 41 CFR Part 60-3; Part 60-
20; Part 60-30; Part 60-40: and Part
60-50.

§ 60-4.8 Show cause notice.

If an investigation or compliance
review reveals that a construction con-
tractor or subcontractor has violated
the Executive order, any contract
clause, specifications or the regula-
tions in this chapter and if administra-
tive enforcement is contemplated, the
Director shall issue to the contractor
or subcontractor a notice to show
cause which shall contain the items
specified in paragraphs (i) through
(iv) of 41 CFR 60-2.2(¢c)(1). If the con-
tractor does not show good cause
within 30 days, or in the alternative,
fails to enter an acceptable concilia-
tion agreement which includes where
appropriate, make up goals and time-
tables, back pay, and seniority relief
for affected class members, the
OFCCP shall follow the procedure in
41 CTR 60-1.26(b); Provided, That
where a concillation agreement has
been violated, no show cause notice is
required prior to the initiation of en-
forcement proceedings.

[43 FR 49254, Oct. 20, 1978; 43 FR 51401,
Nov. 3, 18781

§ 60-4.9 Incorporation by operation of the
order.

By operation of the order, the equal
opportunity clause contained in § 60-
1.4, the Notice of Requirement for Af-
firmative Action to Ensure Equal Em-
ployment Opportunity (Executive
Order 11246) contained in § 60-4.2, and
the Standard Federal Equal Employ-
ment Opportunity Construction Con-
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tract Specifications (Executive Order
11246) contained in § 60-4.3 shall be
deemed to be a part of every solicita-
tion or of every contract and subcon-
tract, as appropriate, required by the
order and the regulations in this chap-
ter to include such clauses whether or
not they are physically incorporated
in such solicitation or contract and
whether or not the contract is written.

PART 60-20—SEX DISCRIMINATION
GUIDELINES

Sec.

60-20.1
60-20.2
60-20.3
60-20.4

Title and purpose.

Recruitment and advertisement.
Job policies and practices.
Seniority system.

60-20.5 Discriminatory wages.

60-20.6 Affirmative actions.

AUTHORITY. Sec. 201, E.O. 11246, 30 FR
12319, and E.O. 11375, 32 FR 14303, as
amended by E.O. 12086.

Source: 43 FR 49258, Oct. 20, 1978, unless
otherwise noted.

§ 60-20.1 Titie and purpose.

The purpose of the provisions in this
part is to set forth the interpretations
and guidelines of the Office of Federal
Contract Compliance Programs re-
garding the implementation of Execu-
tive Order 11246, as amended for the
promotion and insuring of equal op-
portunities for all persons employed or
seeking employment with Government
contractors and subcontractors or with
contractors and subcontractors per-
forming under federally assisted con-
struction contracts, without regard to
sex. Experience has indicated that spe-
cial problems related to the implemen-
tation of the Executive order require a
definitive treatment beyond the terms
of the order itself. These interpreta-
tions are to be read in connection with
existing regulations, set forth in Part
60-1 of this chapter.

§ 60-20.2 Recruitment and advertisement.

(a) Employers engaged in recruiting
activity must recruit employees of
both sexes for all jobs unless sex is a
bona fide occupation qualification.

(b) Advertisement in newspapers and
other media for employment must not
express a sex preference unless sex Is &
bona fide occupational gqualification
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for the job. The placement of an ad-
vertisement in columns headed “Male”
or “Female” will be considered an ex-
pression of a preference, limitation,
specification, or discrimination based
on sex.

§ 60-20.3 Job policies and practices.

(a) Written personnel policies relat-
ing to this subject area must expressly
indicate that there shall be no discrim-
ination against employees on account
of sex. If the employer deals with a
bargaining representative for his em-
ployees and there is a written agree-
ment on conditions of employment,
such agreement shall not be inconsist-
ent with these guidelines.

(b)Y Employees of both sexes shall
have an egual opportunity to any
available job that he or she is guali-
fied to perform, unless sex is a bona
fide occupational qualification.

Note: In most Government contract work
there are only limited instances where valid
reasons can be expected to eXist which
would justify the exclusion of all men or all
women from any given job.

(¢) The employer must not make any
distinction based upon sex in employ-
ment opportunities, wages, hours, or
other conditions of employment. In
the area of employer contributions for
insurance, pensions, welfare programs
and other similar “fringe benefits” the
employer will not be considered to
have violated these guidelines if his
contributions are the same for men
and women or if the resulting benefits
are eqgual.

(d) Any distinction between married
and unmarried persons of one sex that
is not made between married and un-
married persons of the opposite sex
will be considered to be a distinction
made on the basis of sex. Similarly, an
employer must not deny employment
to women with young children unless
it has the same exclusionary policies
for men; or terminate an employee of
one sex in a particular job classifica-
tion upon reaching a certain age
unless the same rule is applicable to
members of the opposite sex.

(e) The employer's policies and prac-
tices must assure appropriate physical
facilitles to both sexes. The employer
may not refuse to hire men or women,
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SCRTD METRO RAIL PROJECT

Cal-0SHA TUNNEL SAFETY ORDERS

1. General

A.

The Tom Carrell Memorial Tunnel and Mine Safety Act of 1972
requires the Mine and Tunnel Unit of the Division of
Occupational Safety and Health to classify all proposed
tunnels (Policy and Procedure No. C-29 of DOSH) as to their
potential of encountering explosive or flammable gasses. This
classification assignment shall be made before contracts are
awarded so that all bidding parties are aware of this classi-
fication. The classifications that can be assigned to tunnels

are Non-Gassy, Potentially Gassy, Gassy, and Extra Hazardous.

Classification

The Los Angeles Subway Tunnel {Metro Rail) M0S-1, from East
Portal near Union Station Depot to Alvarado Street, approxi-
mately 4.5 miles long, has been classified by Cal-0SHA as
gassy. The Title 8 Tunnel Safety Orders have specific

requirements for this classification.



2.

Contractor's Responsibility

A.

A pre-job safety conference shall be held with an authorized
representative of the division for all underground operations.
Representatives of the tunnel owner, the employer, and employees
shall be included in the pre-job safety conference. (Pre-job
Safety Conference subject items attached).

The Contractor shall comply with the RTD Construction Safety

and Security Manual, State, County and City safety reguirements
and, the Division of Industrial Safety, Tunnel Orders, special
safety measures, including those set forth in Sections 7965 to 7976,
inclusive, those estabiished by the division and board, and
adopted by the board, or special orders written by the Chief

and his representatives shall be observed in addition to regular
rules, orders, special orders, or reguiations.

The Contractor shall have a safety representative gqualified to
recognize hazardous conditions and certified by the Division.

e shall have the authority to correct unsafe conditions and
unsafe practices and shall be responsiblie for directing the
required safety programs. (Application for Certification

attached}.



. 2. (Cont'd)

0. Supervisory perscnnel shall conduct "tcol box or
tajlgate" safety meetings with their crews at least
weekly with record of meetings icgged and maintained for
examination by concerned crganization.

F. Emplocyer shall hold safety meetings at least once each
month with supervisory ﬁersonné1 with records kept of
meetings accordingly.

F. When an employee is first engaged, the person in charge
shall determine the empioyer's experience at the work
for which he has been hired. He shail instruct the employee
in the hazards of the Jjob and the safe performance of his
duties and what is expected of him on this prcject for safe

. operations.

G. Each employee, when first engaged, shall have his attention
directed to the provision of the “Safe Practices and
Operations Ccde" for the projects and shall be given a
copy of them.

H. FEach employee shall be issued a copy of the Contracter's
Safety Procedures Manual that the Contractor has developed
and has had approved by CM's Safety/Security Manager.

The employee shall be informed that there will be nc deviation

from the basic rules and reculations stated therein.



. 2. (Cont'ad)

I. Every reasonable precaution shall be taken to insure
the safety of the workmen in &ll cases, whether or

not provided in any of the safety procedure manuals.

J. The Contractor shall provide every employee with
specific items of personal protective equipment
+ that is approved by Cai-OSHA, i.e., head protection,
foot protection (where employees are exposed tc foot injuries
fo either the top of the foot or the bottom of the foot),
hand protection, eye protection, body protection, ear

pretection, ete.

The Contractor shall insure that the personal protective
. equicment is maintained in good operating and sanitary
condition and records kept of the issuance to each

employee.

K. A17 personnel underground shall be provided with approved

emergency rescue equipment and trained in its use.

At 211 times where flammable or noxicus gases are anticipated
in hazardous guantities, the Contractor shall provide and
properly maintain permissible self-contained oxygen breathing
apparatus in numbers and types as the Division of Industrial
Safety so directs. The Contractor shall also keep a sufficient
sﬁpply of replacement parts and regenerating material

and the equipment kept in good repair and ready for use

. at all t'imés.



fach person underground shall have z portable
permissible hand light or permissibie cap Tamp available
for emergency use uniess natural 1ight or emergency

lighting systems are adequate for escape.

Automatic and manual gas monitoring equipment shall be
provided for the heading and return air of tumnels using
mechanical excavators. Test for flammable gas shall be
conducted in the return air and notliess than 12 inches
from the rocf, face, floor and walls in any open workings.
Test for flammable petroleum vapors shall be conducted

in the return air and not less than 3 inches from the
roof, face, floor and walls in any open werkings. Tests
for cas shall be made by persons certified by the Division
of Industrial Safety prior to the start of each work shift
and at least hourly during working hours. When 20 percent
or more of L.E.L. is encountered,the tester or monitor
shall signal the heading and shut down electrical power

in the tunnel, except for ventilation equipment. In
addition, a manual shut down control shall be provided

near the heading.

Ventilation systems are our prime control of methane
gas. Ventilation systems shall exhaust flammabie gas or
vépors.from the tunnel shall be provided with explosion
relief mechanisms, and shall be constructed of firepreoof

materials. (200 CFM minimum).



2. (Cont'd)

0. A refuge chamber or a1ternafe escape route shall be
maintained within 5,000 feet of the face of the tunnel.
Refuge chambers shall be equipped with a compressed air
supply, a telephone, and means of .isolating the chamber
from the tunnel atmosphere. This chamber and equipment

must be acceptablie to the Division of Industrial Safety.

3. Contractor's Tmergency Rescue Plan

A. A trained rescue crew of at least 5 men shali be
previded at tunnels with 10 or more men underground at
any one time. Two Crews divided between shifts shall be
orovided when more than 25 men are undercround at cne time.
There mus: be enough physically fit and trained men outside the
tunnel to provide cne Or more Crews of 5 men within reach by
telephone or other means and avaiiable for service at the

tunnel within 30 minutes.

8. Training shall be given annually with practice at least 30

minutes per month in the use of the reéscue equipment.

4. First Aid
A. The Contractor shall have adequate first ajd materials to
properly care for injured employees. Frequent inspections
shall be made of all first aid materials. One basket
type stretcher with an approved type of Dlanket shall be

available for every 20 men or iess on the project.



B.

A qualified first aid attendaent shall be available
and responsible for first aid care at all times when
work is in progress. He shall be under the directions

of a responsible Ticensed physician.

. A1l supervisors and at Jeast one man on each tunnel
crew shall have had first aid training within the last 2
years, and be competent to give proper emergency

treatment.

Training

With ventilation being our major means of contrclling the
gassy conditiens and mechanical means of contrelling
explosions, fire and other hazards of a gassy tunnel
operation, training of personnel becomes second only to
ventilation. The Construction Manager's safety and
security personnel sha11 continue to moniter the working
personnel and constantly upgrade the system through training
programs with the assistance of the Insurance Administrator's

staff and resources.

Ventilation, constant monitoring of work areas and work
habits,and training of perscnnel shall be our three

major areas of effort.



Cal-OSHA TUNNEL DIVISION

PRE-JOB CONFERENCE SUBJECT ITEMS

DATE
PLACE
CONTRACTOR
Address & Zip Code
Telephone
Jobsite Telephone
Home Address
Home Telephone
Supervisor-Project Manager
Safety Representative (Certified?)
TUNNEL {(Location)
Date of Start
Approximate Duration of Job
Dimensions of Tunnel
~ Length
Cross-Sectional Area
Diameter
Method of Excavation
Ground Control
Tunnel Support
Shafts
Locations
Dimensions
Method of Excavation
Access
Classification
Non-Gassy Reguirements
Potentially Gassy Requirements )
Gassy Reguirements ) Gas Tester (Certified)
Extra Hazardous Requirements
Plans & Specifications
Geological Report
Core Hole Logs
Soi1 Analysis Logs
Explosives }
Type or Class
Storage
8lasting System
Blaster (Licensed)
No. of Men Underground
Yentilation
Fan Size (cfm)
Make
Horsepower
Reversible
Direction of Air Flow
Locomotives



Pre-Job Conference i

TUNNEL (Continued)

Diesel Permits
Number
Horsepower
Power Source
ITlumination
Laser
SANITATION
Drinking Water
Change House
Underground Dry Closets
ACCIDENT PREVENTION PROGRAM
Code of Safe Practices & Procedures
Monthly Safety Meetings
Tailgate Safety Meetings
Safety Indoctrination of New Employees
Safety Bulletin Board & Location
Check-in System for Employees Underground
MINE RESCUE TRAINING
Crews
Emergency Plan & Procedure
RESCUE EQUIPMENT
Permissible Self-Contained Breathing Apparatus
Parts
Regenerating Material
FIRST-AID TRAINING & MATERIAL
TELEPHONE SYSTEM
FIRE PREVENTION AND CONTROL
STORAGE OF FLAMMABLE AND COMBUSTIBLE MATERIALS
DUST CONTROL
GAS TESTING
Hydrocarbons - EqQuipment
Oxygen Deficiency - Equipment
Personnel - Certificated
PROTECTIVE EQUIPMENT
MECHANICAL GUARDING OF EQUIPMENT



Statz of Lalifornia
Agriculture and Sarviczs Agency
Bepariment of !ndustrial Relations
DiYISICH OF INDUSTRIAL SAarFzv T

L \h
SRS

Gold=r Gatz Avenue 3450 Wilshire Boulsyard
Framcizzs, Califormia S5102 Los Angeles, Califormmia 960]0

in I-

SAFETY REPRESEMNTATIVE APPLICATION

-

FULL MAmE OF APPLICANY

First o Middle _ Last
APPLICANT’S ADDREES ) -
o ' City & Staza o ZiP ) Phone
RIPRESIATING e > 2.0 o0 7 R Tpat
- . . Ccmoany/Self . ) R T I e R
- CoMPAMY. ADpRESS - SRR iR
- . City & State _ Zi? Prone . -

TYPE OF SAFETY R

L1}

PRESENTATIVE CERTIFICATICON REQUESTED
{ ) A. UADERGRCUND HINiMG AND TUMMELING

(

s
x

f= 8 TUHNEL CoMSTRUCTIONR

UNDERGROUKD MINING

—
L
[ ]

'

t lzasg Z wears oF underground cualifying experiences znd sxperience in mirme or tunne]

. Ennloyers (Kane, Acgress
Titla and Duties - and Phone Homoar)

1
i
r. Mo, vl Job

Arplicont must apoear in person to Be ceriified as a safety reprzsentative. A czrtification
will bz issued Omiy tC persOns possassing sufficient krowizdce 12 perform the dutiss of a2
safety represemtstive., Thz liceznse will ba Issued afi=r the appiicant has passed the axzm—
‘inaticn and 2 background chzck Nas bsen mace [0 detarmine the appilcant's qualificarions.

Lapor Code, Seztion 8003, VYislation of raguiaticns, rules, orders, or spaciai orders
adcpt=d by tne boaro or division 55 2 condition of certification shail be punishabiz oYy
susp=nsion or ravocation of carzivication unisss such vicliation i5 rzsponsibie for caath
or Injury o emcioyess, In wnich case 1z shall bz punishsbie 25 2 miscemeanor.

The zpplication fee is $i5.00 for the Safety Representstive [artificaticn and $5.02 Sor
renewsls. Hake checks or mOney orders paysole to the Depariment of incust-izl Ralacisns.

S-167 EFFLICANT'S SIGNATURE







THE CRITICAL ROLE OF COMMUNITY RELATIONS

The past decade for the Southern California Rapid Transit District has been
a period marked by tremendous growth in service and scale of operation. It
has also been a period of excitement and opportunity insofar as RTD has
evolved from a bus operating company in the 1970s to the corporate entity it
has become today. The District now stands at the threshold of a dynamic
era--an historic one, highlighted by the transitional challenge of becoming
a multimodal transit agency. Once federal funding arrangements for the
Metro Rail Project are finalized, the District will begin preparing for this
milestone transition from North America's largest single-modal transit
operator to a multimodal agency that will have the formidable task of
merging both bus and rail services into one, integrated system.

Further, the District has increased its base of community involvement and
now interacts with a public constituency that has become more demanding and
very astute in transit matters.

Through this next decade, we will continue to have a vital need for an
effective community relations program to meet future challenges and trends.
The Community Relations Department will develop and implement programs to
communicate and interpret the District's plans, programs, projects and
services to the multiple publics it serves, and in turn, will bring back to
District management and the Board the public's reactions and suggestions.

As the District's “vanguard,"” Community Relations has the charge of
communicating “realities" versus “perceptions” to the communities we serve,
as well as to the contractual employees of this agency. What may be
perceived as the right way of doing things from the points of view of
architectural design, engineering or scheduling, may differ vastly from what
s perceived as "right" from a human resources standpoint. And both
opinions may differ radically from what the construction-affected citizen or
taxpayer perceives as “right," “acceptable" or “politically appropriate."”
Thus, the role of community relations as interpreter-mediator-communicator
becomes very apparent. And in an industry that is changing as rapidly as
public transportation, community relations becomes even more essential.

The internal value of an effective community relations program is also
noteworthy for the technical assistance and vital information that shall be
provided to the Metro Rail Project by Project Management, Construction
Management and Contractors in order to mitigate community concerns. Through
the combined efforts of all entities, the District wil] make informed
decisions based on construction requirements, public viewpoints, and
possible social/political senmsitivities.

A strong commitment to community relations will ensure widespread community
support for the Metro Rail Project. This accomplishment will significantly
aid the District in meeting many of its goals--goals that are more widely
and clearly understood by the public now than at any other time in the
District's history.



The material in this section offers a general description of the diverse
communities that will be affected by construction, and indicates the myriad

number of construction issues that may be of concern to the community, at
one time or another, throughout the life of this project.



COMMUNITY RELATIONS

COMMUNITIES ALONG MOS-1

UNION STATION

The immediate station area borders on the industrial periphery of the Central
Business District (CBD) and is near several ethnic communities on the east
side of the downtown area: Chinatown, Little Tokyo, and an expanding
Hispanic community. The area 1is characterized by an overall resident
population approximately 45% Asian, primarily Chinese, and 39% Hispanic. The
residential areas are primarily transitional, low-income areas. The Union
Station architecture, important public places nearby, and ethnic contrasts
Create a strong image and draw significant tourist and pedestrian trade to
the area. Olvera Street, and Chinatown are. regional attractions, generating
activity both day and night. The primary traffic artery is Alameda Street,
although pedestrian movement is concentrated in the areas around Olvera
Street and on parking areas to the west and north.

CIVIC CENTER

bovernment buildings, Civic Center Plaza, the Mall, and the Music Center
Complex to the north are the major focuses of the station area. Along Hill
Street, Jjust to the west of the proposed station entrances, lies a portion of
the high-density Bunker Hill housing development primarily for the elderly
but planned for additional market-rate housing for all population groups.
The L.A. Street Scene Festival in late September, closing a number of Civic
Center streets, is a major annual event.

FIFTH/HILL

This station area lies in the heart of the CBD. The Pershing Square area

offers pedestrian access to a number of important activity centers--retail
commercial shopping on Broadway, the Jewelry Mart, Grand Central Market,
Spring Street, the Biltmore Hotel, and the Main Library. The focus of the
area for residents, employees, and tourists is Pershing Square which is
heavily used during daylight hours. After office hours the area is generally
avoided and there is little activity.

SEVENTH/FLOWER
Tnis station area contains the important office, retail shopping, and
financial buildings of the CB8D. Seventh Street is a major auto and

pedestrian artery through the CBD. Pedestrian volumes are heavy during the
day. Housing 1is located on the periphery of the station environs in the
South Park and the Convention Center areas.

WILSHIRE/ALVARADO

This station area is in transition and contains a predominantly young,
Hispanic population. Residents value the ethnic homogeneity of the area, as
well as jts central location, good public transportation and convenient shops
and services. The area services a low-income population and is dominated by
McArthur Park which extends north and south of Wilshire. Surrounding the
Park are several large hotels, office buildings and the Otis Art Institute of
Parsons School of Design and its museum.



COMMUNITY RELATIONS

COMMUNITY ISSUES/CONSTRUCTION ASPECTS

General

Safety
Emergency response
Security
Property protection
Vandalism
Pedestrian safety - children
Fire - Police - Ambulances

Traffic Coordination
Hauling routes
Signalization
Direction/detours
Bus routes
Pedestrian access
Deliveries.
Closures
Signage

Environment
Noise, dust, vibration
Air/water quality
pollution
carbon monoxide
Excavation mick disposal
Historic - statues
Archaeologic/Paleontologic
artifacts - fossils
Seismic - fault crossings
0il, tar, gas - abandoned wells
Blasting
Settling ground

Scheduling

Community notification - changes

Construction segments

Timetables - day/night/holidays
utility relocation
mobilization — materials
construction
finishing

EQ/contracts/procurement
Opportunities
Labor - local involvement

II

IIT

Construction

Preconstruction survey

Utility relocation
water, gas, electric, telephone
cable, street lighting

Redent control

Staging areas - egquipment

Excavation

Scldier piles

Decking ~ crossovers

Tunneling

Underpinning

Structure placement

Sidewalks

Street restoration

Quality control/standards
state~of-art equipment
up~to—date design criteria

Community

Elected Officials' concerns
Project status
Description
general, cut & cover, tunneling,
stations, handicapped access
Impacts
communiity disruptions: residents,
businesses, organizations, hotels,
hospitals, schools, theaters,
libraries
additional traffic
spillover parking
Financial aspects
funding, fare increases
benefit assessments
Real Estate
Displacement & relocation
Property management & development
function
Loss of business, damages, claims
Vacant buildings, eyesores
Easement problems
Transit options
Scheduled community activities/events






CONSTRUCTION
CONTRACT UNLT

A-111

A-112

A-115

A-116
A-117
A-118
A-121

A-130

A-133

A-135

A-136

METRO RAIL PROJECT

MOS-1/YARD AND SHOPS THROUGH WILSHIRE/ALVARADO STATION

CONTRACT TYPE
Sitework

Yard Service Area and
Main Shop Building

Yard Storage Area

Fencing
Lighting
Landscaping

Maintenance-of -Hay Shop
Building

Yard Leads and Transfer Zone

Union Station Replacement
Baggage Handling Facilities

Union Station, Stage I Design
for Station and Double Crossover
Just West of Stattion

Union Station, Stage 11 Design
for Station and Double Crossover
Just West of Station

WORK OPPORTUNITIES*
CONTRACT SCOPE
Reconstruct curbs, gutters, and limited resurfacing along Santa Fe Avenue.

Construction of Main Shop Building, Car Wash Facility, Car Main Shop Building Cleaner Building,
traction power substation and control tower building. Construction 21so includes demolition of
existing structures, underground utility work to service the above facilities, yard lighting,
paving, fencing, and landscaping.

At-grade construction of the train storage yard. Includes demolition of existing facilities,
rough grading, drainage work relocation of utilities, and installation of conduits for all
future systems contracts.

Install security fencing and gates around First Street yard complex.

Install yard lighting at First Street yard.

Install sprinkler system and landscaping around Main Shep and Maintenance-of-Way Building.
Construction of Maintenance-of-Way Shop building and development of adjacent site.

Main Line, Yard Lead, and Yard portion north of First Street and east of Union Station.
Cut-and-cover construction of yard lead and transfer zone including demolition, grading, retain-
ing walls, traction power substation, major modification of underground storm drain,

underpinning of existing freeway, and installation of utilities.

Construct replacement baggage handling facility for LAUPT patrons of Union Station prior to
demolition of existing baggage handling facility.

Stage 1 construction of Union Station and double crossover structure west of station, including
all civil and structural construction {shell}, plus embedded items for installation of
architectural finishes, embedded mechanical items, and electrical conduits.

Union Station and west crossover Stage 11 construction, inctuding design for station and all
architectural, landscaping, mechanical and electrical work except those items embedded in Stage
I construction.

* This list represents the current "packaging” of construction contracts and is subject to change at any time based on funding availability,
interfaces, scheduling, and other constraints.



CONSTRUCTION
CONTRACT UNIT

A-138
A-139
A-141

A-142

A-145

A-146

A-147

A-148

CONTRACT TYPE

Sitework

Landscaping

Line Sectfon, Unfon Station
to 7th/Flower. Civic Center

Station - Stage [; Sth/Hi1]
Station - Stage [

Excavation Support and
Utitities

Station Stage 1

Line Section

Station Stage I]

Utility Services

WORK OPPORTUNITIES {Cont'd)

CONTRACT SCOPE

Curbs, gutters, sidewalks, and paving at east end of Unfon Station.
Sprinklers and landscaping at Union Station.

Construction of that portion of the 1ine beginning just west of Unfon Statien, proceeding
beneath Macy Street, deviating at Spring Street, crossing under Broadway and continuing under
Hill Street just north of Santa Ana Freeway. Line continues through Clvic Center Station and
Sth/Hi1T Station, turning west under 7th Street to 7th/Flower Station.

Stage I construction of Civic Center Station with traction power substation. Includes all civil
and structural construction (shell), except that included in Contract A-142, and the embedment
of all required architectural and mechanical items, as well as electrical conduits.

Stage [ construction of the west 100' of the double crossover immediately east of this Line
section,

Civic Center Station; design installation, and maintenance of support system, relocation of
sewer and storm water lines, and support in place of all other utilitfes.

Stage I construction of SthyHItl Station with an auxiliary power substation; including all civil
and structural construction (shell), the relocation of all sewer and storm water lines, and the
support 1n place of all other utilities. This contract also includes the embedment of 311
required architectural and mechanical Ttems, as well as electrical conduits.

Construction of that portion of the line beginning just south of Sth/Hill Station, turning west
under 7th Street to 7th/Flower Station.

Stage I1 construction of Civic Center Station; includes all architectural, landscaping,
mechanical, electrical, and restoration work except for those items embedded in Stage I
construction.

Remove and modify existing vaults and basements, and relocate building utility services at
5th/H111 Statien.



CONSTRUCTION
CONTRACT UNIT

A-157

A-165

A-167

A-171

A-175

A-185

A-186
A-187

CONTRACT TYPE

5th/H111 Station, Stage II

Tth/Flower Station, Stage I

Tth/Flower Station, Stage II

Line Section, 7th/Flower to
Wilshire/Alvarado.
Wilshire/Alvarado Station,
Stage 1|

Station Stage |

Sitework

Landscaping

Wilshire/Alvarado Station
Stage 11

WORK OPPORTUNITIES (Cont'd)

CONTRACT SCOPE

Stage IT construction of Sthy/Hi11 Station. [ncludes all architectural, landscaping, mechanical,
and electrical work except for those items embedded in Stage I construction.

Stage I construction of 7th/Flower Station with a traction power substation; including all civil
and structural construction (shell), the relocation of all sewer and storm water lines and the
support in place of all other utilities. This contract also Includes the embedment of all
required architectural and mechanical items, as well as electrical conduits.

Stage I construction of 7th and Flower Station, 1ncluding alt architectural, landscaping,
mechanical, and electrical work except for thase items embedded in Stage I construction.

Construction of that portion of the line continuing 1n a northerly direction from 7th/Flower
Station under 7th Street curving north-westerly to Wilshire/Alvarado Stat{ion. Stage I construc-
tion of Wilshire/Alvarado Station, with traction power substation and double crossover jyst east
of station, including all civil and structural construction (shell}, the relocation of all sewer
and storm water fines, and the support in place of all other utilities. This contract also
includes the embedment of all required architectural and mechanical items, as well as electrical
conduits,

Stage | construction of Wilshire/Alvarado Station with traction power substation and double
crossover fust east of station; including all civil and structural construction {shell), the
relocation of all sewer and storm water lines, and the support in place of all other utilities.
This contract also includes the embedment of all required architectural and mechanical items, as
well as electrical conduits.

Sitework, including kiss-and-ride facility, bys drop-off facility, entry plaza, curbs, gutters,
and sidewalks.

Installation of sprinklers and landscaping at station site.
Stage II construction of Wilshire/Alvarado Station with traction power substation and double

crossover just east of station, including all architectural, landscaping, mechanical and
electrical work except for those items embedded in Stage I construction.



CONSTRUCTION

CONTRACT UNIT

A-111

A-112

A-115

A-116
A-117

A-118

A-121

A-130

A-133

A-135

CONTRACT TYPE

S1tework

Yard Service Area and Main
Shop Building

Yard Storage Area

Yard Site Security Fencing

Yard Site Lighting
Yard Site Landscaping

Maintenance-of-Way Shop
Building

Yard Leads and Trapsfer
Jone

Union Station replacement
baggage handling facilities

Union Station, Stage I
design for station and
double crossover just
west of station

METRO RAIL PRDJECT

MOS-1 YARD AND SHOPS THROUGH WILSHIRE/ALVARADO STATION

BUSINESS OPPDRTUNITIES BY CRAFTS

CRAFTS

Labor, Carpenter, Operating
Engtneer, Cement Mason,
Teamster

Labor, Carpenter, Qperattng
Engineer, Cement Mason,
Teamster, Electrician,
Ironworker, Glazfer, Roofer,
Painter, Plumber

Labor, Carpenter, QOperating
Engineer, Cement Mason,
Teamster, Electrician

Labor, Qperating Engineer

Electrician, Operating
Engineer, Teamster, Labor

Labor, Operating Engineer,
Teamster, Plumber

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Glazier,
Painter, Roofer, Plumber

Labor, Carpenter, Operating
Engireer, Cement Mason,
Teamster, Ironworker,
Electrician, Pile Oriver,
Plumber

Labor, Carpenter, Operating
Engineer, Cement Mason, Iromn-
worker, Electrictan, Pafnter,
Roofer, Plumber

Lahor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Plumber, Pile
Driver

SPECIALTIES {SUB-CONTRACTS)

Forming, Rebar Placing, Curbs and Gutters, Paving,
Demolition

Landscaping, Fencing, Rebar Placing, Electrical, Painting,
Roofing, Mechanical (Plumbing), Masonry, Glazing,
Demolition

Demolition, Electrical, Mechanical (Plumbing)

Concrete, Fencing

Electrical

Sprinkter Systems, Landscaping

Rebar Placing, Electrical, Pafnting, Roofing, Mechanical

(Plumbing), Masonry, Glazing

Pile Drilltng, Demolition, Rebar Placing,
Electrical, Underpinning, Mechanical (Plumbing)

Rebar Placing, Pafnting, Roofing, Mechanfcal
Masonry

Rebar Placing, Electrical, Mechanical {Plumbing),
Pile Drilling



CONSTYRUCTION

CONTRACT UNIT

A-136

A-138

A-139

A-140

A-145

A-146

A-147

A-157

A-165

CONTRACT TYPE

Union Station, Stage II
design for station and
double crossover just
west of station

Sitework

Landscaping

Line Section, Union
Station to 7th/Flower.
Civic Center Station -
Stage [; bth/Hil]
Station - Stage [

Sth/H111 Station -
Stage |

Tunnel Line Section

Civic Center Station -
Stage 11

Sth/Hi11 Station -
Stage {I

7th/Flower Station -
Stage 1

CRAFTS

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Bricklayer,
Glazier, Painter, Plumber,
Sheet Metal Worker, Tile
Werker, Marble Setter, Stone
Mason

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster

Labor, Operating Engineer,
Teamster, Plumber

Labor, Carpenter, Operating
Englneer, Cement Mason,
Teamster, Ironworker,
Electrician, Miner, Pile
Driver, Plumber

Labor, Cargpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Plumber, Pile
Driver

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Plle Driver,
Plumber, Miner

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Bricklayer,

Glazler, Marble Setter, Painter,
Plumber, Sheet Metal Worker, Tile

Worker, Stone Mason

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, lronworker,
Electriclian, Bricklayer,
Glazier, Marble Setter,
Painter, Plumber, Sheet
Metal Worker, Tile Worker

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Plumber, Pile
Nriver

SPECIALTEES (SUB-CONTRACTS)

Landscaping, Fencing, Rebar Placing, Electrical,
Pafnting, Tile, Roofing, Sheet Metal, Plastering,
Mechanical (Plumbing), Masonry, Brickwork, Glazing,
Paving

Curbs and Gutters, Sidewalks, Paving, Demolition

Sprinkler Systems, Landscaping

Rebar Placing, Electrical, Mechanical (Plumbing),
Pile Drilling

Rebar Placing, Electrical, Mechanical {Plumbing)}, Pile
Drilling

Rebar Placing, Electrical, Mechanical (Plumbing}, Pile
Drilling

Landscaping, Fencing, Rebar Ptacing, Electrical, Painting,
Tile, Roofing, Sheet Metal, Plastering, Mechanical
(Plumbing), Masonry, Brickwork, Glazing, Paving

Landscaping, Fencing, Rebar Placing, Electrical,
Painting, Tile, Roofing, Sheet Metal, Plastering,
Mechanical {Plumbing), Masonry, Brickwork, Glazing,
Paving

Rebar Placing, Electrical, Mechanical {Plumbing), Pile
Drilling



CONSTRUCTION

CONTRACT UHNIT

A-167

A-171

A-175

A-185

A-186

A-187

CONTRACT TYPE

Tth/Flower Station -
Stage |1

Line Section 7th/Flawer to
Wilshire/Alvarado
Wilshire/Alvarade Station -
Stage 1

Wilshire/Alvarado Station
Stage 1

Sitework Wilshire/Alvarado
Restoration

Wilshire/Alvarado
Site Landscaping

Wilshire/Alvarado Station -
Stage I!

CRAFTS

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, lronworker,
Electrician, Bricklayer,
Glazier, Marble Satter,
Painter, Plumber, Sheet
Metal Worker, Stane Mason,
Tile Worker

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, lronworker,
ETectrician, Pile Driver,
Plumber, Miner

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Plumber, Pile
Driver

Labor, Carpenter, Uperating
Engineer, Teamster, Cement
Mason

Laber, Operating Engineer,
Teamster, Plumber

Labor, Carpenter, Operating
Engineer, Cement Mason,
Teamster, Ironworker,
Electrician, Bricklayer,
Glazier, Marble Setter,
Painter, Plumber, Sheet
Metal Worker, Stone Mason,
Tile Worker

SPECIALTIES {SUB-CONTRACTS)

Landscaping, Fencing, Rebar Placing, Electrical,
Painting, Tile, Roofing, Sheet Metal, Plastering,
Mechanical (Plumbing). Masonry, Brickwork, Glazing,
Paving

Rebar Placing, Electrical, Mechanical (Plumbfng}, Pile
brilling

Rebar Placing, Electrical, Mechanical (Plumbing)}, Pile
Drilling

Curbs and Gutters, Sitdewalks, Bus Shelters, Paving

Sprinkler Systems, Landscaping

Landscaping, Fencing, Rebar Placing, Electrical,
Painting, Tile, Rooffng, Sheet Metal, Plastering,
Mechanical (Plumbing), Masonry, Brickwork, Glazing,
Paving
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METRO RAI. PROJECT
MINIMUM OPERABLE SEGMENT - 1

LEVEL | CONTRACT SCHIEDULE

TIAWInS

DESIGN

CONSTRUCTION

1985 1gar 1908

1980

1891

A 10D

Al
Al12
AllS
Al18
A7
Al1B
A1zt
A1d0

SANTA FE AVE. RESTORATION

MAIN SHOP & YARD SERVICE AREA
YARD STONAGE AREA

YARD SITE SECURITY FENCING

YARD SITE LIGHTING

YARD SITE LANDSCAPING
MAINTENANCE OF WAY S110P BUILDING
YARD LEADS AND TRANSFER

A 135

At3d
A135
A138
A138
Aldg

UHION STATION BAGQAGE HANDLING FACILITIES
UNION STATION STAGE |

UNIOH STANIDN STAGE H

UHION STATION EAST ENO RESTORATION
UHION STATION SITE LAMDSCAPING

A140

Atdt
Al42
A145
Al48
A147
At48
A1ST

LINE SECTION A CIVIC CENTER STATION STAGE |
CIVIC CEHTER EXCAVATION

SILANLL STATION STAGE |

LINE SECTION, S1h/HILE STATION TO FIH/FLOWER
CIVIC CENTER STATION STAGE Il

VAULTS RELOCATION, 5In/HILL

SIhAIILE STATION IF

A 165

At8S5
A167

LIHE SECTION & TIh/FLOWER STATION STAGE |
TIh/FLOWER STATION STAGE I

At70

AlTt
Al175
Al1BT
ALBS

A 186

LINE SECTION

WILSTHIRE/ALVARADO STATION STAGE !
WILSININE/ALVARADD STATION STAGE H
Wit SHIAE/ALVARADO RESTORATION
WILSHIRE/ALVARADC SITE LANDSCAPING
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METRO RAIL PROJECT
MOS-I YARD AND STATION TEROUGH WILSHIRE/ALVARADO STATION

POTENTIAL PRIME BIDDEZRS

GENERAL CONTRACTORS:

Al Johnson Company

Eall Ball & Broszmer

Bechtel Group, Incorporated

Blount International, LTD

Fru-Con Corporation

Granite Construction Company
Greenfield Ceonstruction

Gust K. Newberg Construction Corpany
Guy F. Atkinson Company

Ezrrison Western Corporation
Hensel Fhelps Construction ﬁompany
Hyman Construction

J. A. Jones Construction Compazny
James McHugh Construction Company
J. F. Shea Company

Kasler Corporation

Kenny Constructiza

Mclean Grove

Mergentime Corporation
Morrison~Knudsen Company, Incorperated
Obayashi Gumi

Paschen Contractors, Incorporated
ERSA, CerRermEH e

Peter Kiewit Sons' Incorporated
Reidel International, Incorporated
S. A. Healy Company

Schiavone Construction Company
Shank-Artokovich

S. J. Groves & Sons Company
Slattery Associates, Incorporated
S & M Constructors

Traylor Bros.

Underground Construction_Co. Inc.

Minneapolis, Minn,
Danville, Ca.

San Francisco, Ca. .
Montgomery, Ala.
Ballwin, Mo.
Watsonville, Ca.
Detroit,-Mich.
Chiczgo, Ill.

San Francisco, Ca.
Lakewood, Colo.
Greely, Ceclo.
Washington, D.C.
Charlotte, N.C.
Chicage, IT11.
Walnut, Ca.

Szn Bernardino, Ca.
Cnicago, I11.

New York, N.YX.
Flemington, N.J.
Boise, Idaho

San Francisco, Ca.
Chicago, Iil.
Framinghzm, Mass.
Omaha, Neb.
Portland, Ore.
Chicago, I1l.
Secaucus, N.J.
California
Minneazpolis, Minn.
Maspeth, N.Y.
Selomn, Ohio
Evansville, I11

San Leandro, Ca.



SPECIALTY CONTRACTORS:

Mezhanical:

Air ConZitioning Company, Inc.

E. H., Merrill Company

Gec. F. Schuler, Incorpcrated

J. T. Thorpe, Incorporated

Linford Air & Refrigeration

0. C. McDonald Company Incorperated
Reactor Contrels, Incorporzted

E. P. Richards, Incorsorated

Seuthland Hezting & Air Conditioning, Inc.

University Mech. & Engr. Contractors
Western Allied Corporation

Wismer & Becker

Tlectriczl:

Berg Zlectric Cerporaztion

Collins Zlectriczl Cempzany, Inc.
Commonwezlth Zlectric Company
Contra Costa Electric, Incorporated
Cupertino Electric, Inc.

Fischbach & Moore, Inc.

Howard P. Foley Company

Morrow, Meadows Corperation
Rosendin Electric, Inc.

SASCQO Energy

Steiny & Company, ZIncorporated

Foofing-Sheet Metal:

Bryant Organization, Incorporated

B. T. Mancini Company., Inc.

Excavation-Foundztion:

Conce Cement Company
Foundation Constructors, Inc.
Mzlcolm Drilling Company, Inc.

McKinney Drilling Cempany

Gilendale, CA
Berkeley, CA
Stockton, CA
Monterey Park, CA.
Ozkland, CA

San Jose, CA

San Jose, CA
Geleta, CA

Leng EBeach, CA
San Diego, CA
Santa Fe Springs, C4
Sacramento, CA

Los Angeles, CA
tockton, CA
Lincoln, Nebraska
Marﬁinez, CA
Sunnyvale, CA
New York, N.Y.
Washington, D.C.
Walnut, CA
San Jose, CA
Los Angeles, CA
Los Angeles, CA

Gardena, CA
Santa Clara, CA

Concord, CA
Mntioch, CA
San Francisco, CA

Nacogdoches, TX



Excavation-Foundation Cont.:

TMC Foundations, Inc.

Demeolition-Wrecking:

Cleveland Wrecking Cozpany
Penhall International
Concrete Coring Company Equipment

Program, Incerpeorated

Steel Erection:

Adams & Smith, Incorperated

W. A. Ornamsntal Iron Works

Glazing-Curtain Wall:

Contract Glass & Aluminum Company

McKinney TX

Los Angeles, Ca°

Anaheim, CA

Hawthorne, CA4

Pieasant Hill, CA

Gardena, CA

San Leandro, CA



