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UNIT 0: INTRODUCTION
PURPOSE:

The purpose of this unit is to outline the objectives of the course
and to describe the course materials and schedule.

WHAT YOU WILL LEARN IN THIS UNIT:

1. Course Development and Sponsorship.
2. Course Objectives.

3. Course Schedule and Resources.

WHAT WILL HAPPEN IN THIS UNIT:

You will meet the class instructors and will be provided with infor-
mation describing the course objectives, schedule and facilities.

Dune Tomun
ﬁu;bd{ Fosha
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1. INTRODUCTION

A. Course Sponsorship

This training course was developed under the sponsorship of
the Federal Highway Administration (FHWA) Offices of
Policy, Program Development and Fiscal Services for the
purpose of information exchange. The intended audience for
this course include State, metropolitan, and Federal trans-
portation officials involved in financial planning, long range
planning, and program development.

2. THE COURSE AND ITS OBJECTIVES

A. Importance of Transportation

Transportation is essential to our nation’s economic well-being. It
plays a central role in creating jobs and stimulating lasting growth
for the nation and, at the same time enhances the country’s interna-
tional competitiveness. The important link between a healthy
economy and a sound transportation system is reinforced by the
increasingly global economy, greater reliance on efficient inventory
systems, growing demand for travel, and the added economic cost
of an aging infrastructure. Together these changes have revealed
the need for additional investment strategies for the nation'’s infras-
tructure in order to ensure efficiency and to remain competitive.

B. Funding Challenges

Recently published results contained in the 7995 Status of the
Nation’s Surface Transportation System: Conditions and Perfor-
mance Report provides some indication of the level of financial
needs in the transportation sector of the economy. In 1993,
approximately $38.7 billion dollars was invested in highway and
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bridge programs by all levels of government in the United

States. However, the Nation needed $51.6 billion to maintain
current conditions and $67.3 billion to improve the system. On the
transit side, we spent $4.3 billion with annual needs in the $6.6
billion to $16 billion range.

Delaying improvements increases future costs and adds a variety of
costly economic burdens. For example, deferred maintenance adds
as much as 40 percent per mile cost of operating vehicles. Defer-
ring $1 in highway resurfacing can impose up to $4 in additional
reconstruction costs in just two years. Deferring improvements can
also increase costs resulting from accidents and traffic delays as well
as costs associated with environmental problems such as air pollu-
tion and noise.

Today’s transportation related funding challenges are more diverse
and fundamentally more complex than in the past, when the
challenge for the transportation sector was straightforward: design
and construct the Interstate Highway System. Because traditional
government sources simply cannot provide sufficient funds to meet
current transportation infrastructure needs, new approaches and
funding mechanisms must be developed and implemented to use
Federal transportation dollars more effectively. Addressing the
growing disparity between the increasingly complex needs of the
nation’s transportation system and the current level of investment
in the system is the challenge for transportation today. It is a
challenge shared by Federal, State, and local governments as well
as the private sector.

“Innovative Finance” is designed to help meet this challenge.
“Innovative finance” is a broadly defined term that refers to
methods of transportation infrastructure finance other than rely-
ing on conventional highway user fees and taxes. In terms of
federal-aid to highways, “Innovative Finance” means no longer
relying on a single strategy of grant reimbursement.
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The Intermodal Surface Transportation Efficiency Act of 1991
(ISTEA) and the National Highway System Designation Act of
1995 (NHS Act) provide transportation planners and engineers
with an array of new tools to improve the financial management of
transportation investment resources, including the use of innovative
finance. ISTEA and its implementing regulations impose new,
stringent financial planning requirements for Metropolitan Plan-
ning Organizations (MPOs), State Departments of Transportation
(DOTs), and public transit agencies. At the state level, ISTEA
requires the preparation of a long-range statewide plan which
serves as the basis for the development of a three-year Statewide
Transportation Improvement Program (STIP) that is financially
constrained. At the metropolitan level, MPOs are required to
prepare a 20 year long-range metropolitan plan and a three-year
financially constrained Transportation Improvement Program
(TIP). The financial plans prepared by MPOs must demonstrate
how the metropolitan plan and TIP can be implemented using
public and private revenue sources that are “reasonably expected”
to be available as well as any innovative financing techniques that
will be used to finance transportation programs and projects.

Although use of innovative finance techniques pre-date the passage
of ISTEA, ISTEA created new opportunities to use innovative
finance by encouraging multiple financing strategies and encourag-
ing new partnerships among Federal, State, local, and private
investment funding sources. The recently enacted NHS Act also
contained several innovative finance provisions that build upon the
experience of ISTEA and the Test and Evaluation 045 (TE 045)
Innovative Financing Initiative. The TE 045 program was pre-
pared in response to President Clinton’s Executive Order 12983,
Principles for Federal Infrastructure Investment, that established
infrastructure investment as a priority for each executive depart-
ment and agency.

In combination, ISTEA, the NHS Act, and TE-045 encourage the
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use of innovative finance techniques to increase the amount of
investment capital available for transportation infrastructure as well
as more effective use of existing funds.

D. Course Objectives

In response to the ISTEA financial planning requirements and the
various “Innovative Finance” initiatives, transportation profession-
als require enhanced knowledge and skills related to analyzing and
forecasting revenues and costs and evaluating financing options
associated with various plans and programs. This course is de-
signed to fulfill these needs.

Upon completion of this course, each participant should have a
basic understanding of the following:

+ What “Innovative Finance” is and how it can be used to make
more transportation projects feasible;

+ Basic concepts which underlie the techniques of Innovative
Finance;

o Case studies which illustrate the use of Innovative Finance
techniques;

o Federal laws and regulations regarding the preparation finan-
cially constrained STIPs and TIPs;

+ Funding programs contained within ISTEA, eligibility restric-
tions, and “flexibility” provisions related to each program,;

o The fundamentals of financial analysis as they relate to
statewide transportation planning and programming practice;

+ Cost estimating and revenue forecasting.
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3. COURSE MATERIALS AND SCHEDULE

A. Course Materials

The intended audience for this course include State, metropolitan,
and Federal transportation officials involved in financial planning,
long range planning, and program development. Each participant
is provided with a Course Manual. This document contains all
material required to complete the course. This course is designed to
provide participants with an opportunity to discuss and apply the
material that is presented. In addition, participants will have an
opportunity to share experiences with others and are encouraged to
engage in classroom discussions.

B. Course Schedule

The course is conduct over a two day period of approximately 8
hours per day. Breaks will occur as noted. A course evaluation will
be conducted upon conclusion of the course. Cooperation in
completing these forms is greatly appreciated.

e T S e e T O S e e S e e o e,
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AGENDA

FIRST DAY
(9:00 A.M. - 4:00 P.M.)

INTRODUCTION

FEDERAL-AID HIGHWAY PROGRAM
NHS INNOVATIVE FINANCE OVERVIEW
NHS INNOVATIVE FINANCE GUIDANCE
STATE INFRASTRUCTURE BANKS
REAUTHORIZATION/FTA/TE-045
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AGENDA

SECOND DAY
(9:00 AM. - 3:30 P.M.)

FEDERAL-AID ELIGIBILITY
INNOVATIVE FINANCE WORKSHOP
STIP AND TIP DEVELOPMENT
REVENUE ESTIMATION

COST ESTIMATION

COURSE WRAP-UP

e e e e e e e e e e e e e A S e R S e e e e e e e gy
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r— Innovative Finance and Statewide Financial Planning

TRAINING NEED

Innovative Finance and Financial Planning
Now A Key Component of Transportation
Planning

Visum! 00.65534

r—Innovative Finance and Statewide Financial Planning

COURSE OBJECTIVES

¢ What is ""Innovative Finance"

 Innovative Finance NHS Guidance

e Case studies illustrating ''Innovative Finance"

* Federal laws and regulations regarding STIPs and TIPs
* Funding programs contained in ISTEA

» The fundamentals of financial analysis and planning

* Cost estimating and revenue methodologies

3
Visual 00.6553
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UNIT 1: FEDERAL-AID HIGHWAY PROGRAM

PURPOSE:
The purpose of this unit is to describe the Federal-aid Highway fi-
nancing program. Special emphasis is placed on outlining these
traditional highway financing procedures as a prelude to introduc-

ing the innovative financing concept that will presented in subse-
quent units of the course.

WHAT YOU WILL LEARN IN THIS UNIT:
1. How the Federal-Aid Highway Program is developed.
2. The basic budgetary procedures contained in Federal law.
3. Basic features of the Federal-Aid Highway Program.
WHAT WILL HAPPEN IN THIS UNIT:
The course instructor will explain the significant concepts con-

tained within the Federal-Aid Highway program in relation to In-
novative Financing.
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1. INTRODUCTION

A. Congressional Procedures

The first step, and the most crucial in financing the Federal-Aid
Highway Program, is the authorizing legislation, which is com-
monly called the “highway act.” In 1978, 1982, 1987, and 1991,
highway legislation was passed as part of comprehensive surface
transportation acts. For other Federal Programs, the authorizing
legislation may not be as significant. As explained later, the
appropriations act, is of equal or greater importance to the financ-
ing process for other Federal Programs.

As a springboard for drawing up authorizing legislation, Congress
holds hearings on the Federal-Aid Highway Program, usually
about nine months to a year before new funding is needed. After
hearings are completed, separate draft bills are prepared by Senate
and House Committees. Not until a conference committee reaches
agreement is there a single highway bill. The conference commit-
tee discusses the merits of different proposals, airs the disagree-
ments, and arrives at a satisfactory compromise. Upon agreement
in conference, the bill is sent back to each body of Congress for final
passage. When the bill has passed both the House and Senate in
identical form, it is transmitted to the President to sign.

As new highway acts are passed, Title 23 of the United States Code
(23 U.S.C.) is amended. Title 23 is titled “Highways” and includes
most of the laws that govern the Federal-Aid Highway Program.
As new transit acts are passed, Chapter 53 of Title 49 of the United
States Code (49 U.S.C) is amended. Chapter 53 of Title 49
includes most of the laws that govern the Federal-Aid Transit
Program. .

B. Federal-Aid Highway Act
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The congressional procedures described in the previous section
relate generally to the development of Federal-Aid Highway acts,
the legislation of greatest importance to the Federal-Aid Highway
Program. These acts, often know as authorizing legislation are
distinct from appropriations acts, which will be discussed later.
The most recent Federal-Aid Highway Act is contained in Title I of
the Intermodal Surface Transportation Efficiency Act of 1991
(ISTEA) which became effective on December 18, 1991.

Highway acts will generally contain one or more of the following
elements: 1) authority to start new programs or modify existing
ones; 2) special requests (studies); and 3) specific funding
(authorizations) for many categories of highway assistance.

C. Program Changes

As pointed earlier, highway acts, such as the ISTEA of 1991, are
the primary instruments used by Congress to shape and redirect the
Federal-Aid Highway Program. This is done by eliminating or
adding programs, modifying characteristics of a program, and
changing requirements. All of these actions were done in the
ISTEA. The following are illustrations of such actions and do not
include all changes:

Eliminated Programs. The Federal-aid primary, secondary, and
urban programs where repealed along with the Federal-aid systems
those programs supported. The Forest Highways Program was
incorporated into a broader Public Lands Highways Program.

Added Programs. Several new programs were established, includ-
ing the National Highway System (NHS), the Surface Transporta-
tion Program (STP), and the Congestion Mitigation and Air Qual-
ity Improvement Program (CMAQ).

Modifying Characteristics of a Program. The previous Interstate
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4R (resurfacing, restoring, rehabilitation, and reconstruction) Pro-
gram was changed to the Interstate Maintenance Program, al-
though the Interstate 4R Discretionary Program was retained.

Modifying Requirements. Newly required by the ISTEA is a
statewide planning process that must include the development of a
long-range transportation plan and a Statewide Transportation
Improvement Program (STIP).

D. Studies

Congress often writes sections into legislation that contain special
requests for studies. Studies are largely the result of an impasse
among Members of Congress regarding the best solution to a
problem or a lack of sufficient information to formulate a policy.
The ISTEA requires the submission of 67 such reports.

E. Authorizations

The authorizations contained in highway acts are the amounts of
funds that the Secretary of Transportation, acting through the
FHWA and other departmental agencies can obligate on behalf of
the Federal Government. They are the upper limits on the commit-
ments that the administering agency can make. Critical to under-
standing when these commitments can occur, which is determined
by whether a program operates with budget authority that is
appropriated or with contract authority

2. FEDERAL-AID FINANCING PROCEDURES
A. Budget Authority
The license to proceed with Federal programs is generally called

“budget authority.” A two-step process implements most Federal
programs. The initial step is the congressional passage of autho-
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BUDGET AUTHORITY PROGRAMS

Authorization
v

Appropriation
L]

Distribution of
Appropriated
Funds

v

Total
Federal-aid  fe—

Yy

I Obligation I

\J

I Reimbursement l

rizations. This, in itself, doesn't not permit the program to begin
but only sets an upper limit on program funding. The program
may start, i.e., the authorizations may be distributed and used,
only after passage of a second piece of legislation, the appropria-
tions act. In an appropriations act, the Congress appropriates an
amount that can actually be used for the program. This amount
cannot be exceed the amount provided in the authorizing legisla-
tion, but may be less. It is at this point that the program can
proceed. In other words, “budget authority” - the approval to
distribute, spend, loan, or obligate funds -has been granted through
the appropriations act, although at the level of the appropriations
not at the level of the originally authorized amount.

Unobligated
Balances

B. Contract Authority

Most programs within the Federal-Aid Highway Program do not
require this two-step process to commit or obligate Federal funds.
Through what is termed “contract authority” (a special type of
budget authority), sums authorized in Federal-aid highway acts are
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[CONTRACT AUTHORITY PROGRAMS |

Authorizaton
Y
Distribution
%
Total i
Federal-aid |_ | Unobligated
+ Balances
- Appropriation
Obligation |, ™ Gy ligarion || Act
% Limitation 7
Reimbursement Liquidating
- Cash

made available for obligation without an appropriations action.
With respect to the Federal-Aid Highway Program, funds autho-
rized for a fiscal year are to be apportioned on the first day of that
fiscal year (October 1), at which time they can be obligated as the
state chooses and the Secretary approves. Other funds may be
distributed through allocation made on the first day of the fiscal
year or later in the year. In either case, the entire amount of the
authorization will be available for use; that is, there is no appropria-
tion action that would reduce the amount of the authorization that
can actually be used.

To have contract authority, a highway program must meet two
criteria. First, it must be encompassed in Chapter 1 of Title 23, or
its authorizing language must refer to Chapter 1. The second
requirement for contract authority is that the program must be
financed from the Highway Trust Fund.

It should be noted that, by definition, contract authority is unfunded
and a subsequent appropriations act is necessary to liquidate (pay)
the obligations made under contract authority.
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B Limitation on Obligations

An “obligation” is a commitment of the Federal Government to
pay through reimbursement to the States, the Federal share of a
project’s eligible costs. The commitment is made when the plans,
specifications, and estimate for a project (PS&E) is approved or, in
the case of certain project funded under the Surface Transportation
Program (STP), when a quarterly certification is accepted. Obliga-
tion is a key step in financing. Obligated funds are considered
“spent” even though no cash is transferred.

Because of contract authority, the flow of Federal-Aid Highway
Program funds is not directly affected by the annual appropriations
process. This permits a smooth and stable flow of Federal-aid to
States, but this very advantage can be a disadvantage to overall
Federal budgeting. The question arises: how can the highway
program be covered under annual Federal budget decisions? The
answer in recent years has been to place a ceiling, or limit on the
total obligations that can be incurred for Federal-Aid Highway
Programs during a year. This ceiling is also referred to as Obliga-
tional Authority.

A limitation on obligations acts as a ceiling on the sum of all
obligations within a specific time period, usually a fiscal year.
Because of multi-year programs, it would be difficult administra-
tively to keep track of ceiling placed on the use of a particular year’s
apportioned funds over several years. Thus, a limitation is placed
on obligations that can take place within a certain fiscal year,
regardless of the year in which the funds were apportioned. If there
happens to be any limitation unused at the close of a fiscal year, it
cannot be carried over to the next fiscal year.

The annual obligation limitation established by Congress through
the appropriation process for a particular fiscal year is divided
among all States based on each State’s relative share of the total

agortioned and allocated funds to all states for that fiscal year.
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The law provides for a redistribution on August 1 of the obligation
ceiling from those States unable to obligate their share of the full
ceiling to other States that are able to obligate more than their
initial share of the ceiling. This ensures that the total limitation will
be used.

It is important to recognize that the distribution and redistribution
of the individual State ceilings do not constitute a grant or retrac-
tion of apportioned or allocated sums. The limitation relates only
to how much of the State’s total unobligated balance or apportion-
ments and allocations may be obligated during a given year. The
unobligated balance of apportionments or allocations that the State
has remaining at the end of any fiscal year is carried over for use by
that State during the next fiscal year. Again, any unused limitation
does not carry over.

C. Flexible Fund Management

As presented above, for budgetary reasons, each fiscal year a ceiling
is placed on most programs contained in the overall Federal-aid
highway program. What this generally means is that the sum total
of all FHWA obligations in any fiscal year for these programs
cannot equal the sum total of available funds for that year; instead
each State has the authority to obligate only up to a lesser amount,
i.e., “obligation ceiling.” The gap between the sum of FHWA
apportionments and the obligation ceiling is carried over as an
unobligated balance, available for obligation in future years.

Because this ceiling is applied by Congress to the sum total of all
Federal-aid highway and safety construction program apportion-
ments and not to each individual program, States have the option to
obligate the mix of FHWA programs which best meet their trans-
portation needs. MPOs, transit operators, and other project spon-
sors need to be aware that this choice allows the State to obligate
funds for projects that are immediately ready for implementation
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GASOLINE USER FEE BREAKDOWN

EFFECTIVE JANUARY 1, 1996

18.3 CENTS

rd Y
4.3 CENTS 14.0 CENTS

DEFICIT REDUCTION / HTF \

12.0 CENTS 2.0 CENTS

HIGHWAY ACCOUNT MASS TRANSIT
ACCOUNT

regardless of individual funding. This may prevent States from
obligating their full apportionment of STP, CMAQ, or other flexi-
ble funds if a State has already reached its obligation ceiling. It is
essential, therefore for all players engaged in metropolitan and
statewide planning to understand the obligation limitation mecha-
nism and work together to best manage a State’s obligation author-

ity.
C. Highway Trust Fund

Cash to liquidate obligations incurred for the Federal-Aid Highway
program are derived from the user supported Highway Trust Fund.
Taxes collected for the HTF currently include 18.3 cents per gallon
gasoline tax as well as a variety of other excise taxes on fuel, tires,
truck and trailer, and truck use taxes. The life of the Trust Fund
must be extended periodically, since it is not enacted permanently.
Highway-user taxes dedicated to the fund and expenditures from
the fund are now scheduled to terminate on September 30, 1999.
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The balance of the Highway Trust Fund has long been a point of
controversy. Because of the nature of a reimbursable program like
the Federal-Aid Highway Program, there will always be case in the
fund that is not needed for immediate use. It is important to
understand that this is not excess cash but will be needed to
reimburse the States as vouchers are submitted. For example, if
highway revenues were to have stopped completely at the close of
FY 1991, the debts (unpaid obligations and authorizations) would
have exceeded cash on hand by about $22 billion.

3. BASIC FEATURES
A. Reimbursable Program

The Federal-Aid Highway Program is a reimbursable program, that
is, the Federal Government only reimburses States for costs actu-
ally incurred. Apportionments and allocations distributed to the
States represent lines of credit upon which States may draw as they
advance federally assisted projects. The draw on the line of credit
by obligating or committing some portion of it for a project. No
cash is disbursed at this point. The States generally start a project
and receive cash for the Federal share of the project’s cost as work
is completed.

1. Traditional Funding

Under traditional funding procedures, States are required to have
enough obligational authority to cover the entire Federal share of a
Federal-aid project before construction starts. This approach tends
to impede construction of large scale projects because of the num-
ber of years it takes for States to reserve the full obligational
authority needed before construction can commence. Also, to
reserve sufficient obligational authority for a large scale project, a
State would have to delay Federal reimbursement on smaller scale
projects.
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2. ISTEA Procedures

As a result of the programmatic changes defied in the ISTEA,
policies regarding the timing and administration of Federal funds
can now increase States’ ability to finance transportation projects.
New consideration is being given to providing States with more
options for using their Federally apportioned money to begin a
greater number of projects, expedite project construction (thereby
delivering transportation benefits earlier) and manage capital for
larger projects which take time to develop.

B. Matching Requirements

With few exceptions, the Federal Government does not pay for the
entire cost of construction or improvement of a Federal-aid high-
way project. Federal funds are normally “matched” with State
and/or local government funds to account for the necessary dollars
to complete the project. The maximum Federal share is specified in

- the legislation authorizing the program. Most projects will have an
80 percent Federal share.

1. Traditional Procedures

Traditional highway funding arrangements requires States to fund
the entire non-Federal share from State and local funds. Any
in-kind contributions, except right-of-way donated by a private
entity, have been deducted from the total project cost before the
level of Federal assistance is determined. States, therefore, have
realized a savings of only 20 percent of such contributions. Evi-
dence suggests that this restriction does not provide an incentive for
States to identify and utilize all available local and private re-
sources, nor does it minimize cost.

C. Eligible Systems
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1. Traditional Procedures

Most highways providing similar functions have historically been
categorized as either (1) highway receiving Federal aid for which
there is no charge for use; or (2) toll roads which receive no Federal
aid. -

Federal-aid Roads: State-initiated highway projects are generally
eligible for 80 percent Federal aid. States must fund 20 percent of
he total project cost as a match of Federal funds. Sources of
matching funds traditionally include State-contributed equity in a
project in the form of State funds and/or proceeds from general
obligations bonds.

Toll Roads Receiving No Federal Aid: Various States have
independently developed toll roads which were not traditionally
eligible for Federal-aid funding or which pre-date the Interstate
Highway Program. Project costs were funded entirely by the State
and/or the authority operating the toll road with proceeds from
revenue bonds backed by the expected toll revenues. These funds
are often augmented with internally generated capital and/or State
contributed equity.

States which have developed both types of highways have been
required to fund the full cost of the toll road’s construction and
ongoing maintenance, and fund the matching share of Federal-aid
highways. In these States, there is little or no incentive to expand
upon the toll road’s ability to deliver and maintain transportation
infrastructure and reduce the demand for State and Federal-aid
funds through user-fee financing.

2. ISTEA Procedures

Among the breakthrough changes under the ISTEA were the
following: 1) new toll roads can now receive Federal aid, and 2)
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certain non-tolled roads can now be converted to toll roads, which
would reduce the amount of public funds required for maintaining
and rehabilitating such projects.

4. SUMMARY AND CONCLUSIONS

This unit describes the basic features of the Federal-aid highway program
including how the program is developed, the basic budgetary features
contained in Federal law, and the basic features of the program. The
purpose of this discussion has been to develop an appreciation of the
significant element of the Federal-aid highway program that are affected
by the various innovative finance concepts that will be described in the
following unit.

B e e
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UNIT 2: NHS GUIDANCE AND INNOVATIVE FINANCE

PURPOSE:
The purpose of this unit is to present guidance that has been devel-

oped for the innovative finance provisions contained in the NHS
Act.

WHAT YOU WILL LEARN IN THIS UNIT:
1. ISTEA and TE-045 innovative finance provisions.
2. NHS Act innovative finance provisions.

3. NHS Act innovative finance guidance.

WHAT WILL HAPPEN IN THIS UNIT:

The course instructors will describe the historical background and
development of innovative finance and discuss the guidance con-
cerning the NHS Act innovative finance provisions.
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1. INTRODUCTION

A. What is Innovative Finance?

“Innovative Finance” is a broadly defined term that refers to
moving the traditional federal-aid highway financing process from
a single strategy of Federal funding on a “grants reimbursement”
basis to a diversified approach that provides new options drawn
from the most innovative financing concepts developed both from
the public and private sectors. A prime objective is to maximize the
ability of States to leverage Federal capital for needed investment in
our nation’s transportation system as well as more effective use of
existing funds.

Innovative Financing techniques are now available to all states as
part of the regular federal-aid program as a result of the National
Highway System Designation Act of 1995 (NHS Act) and adminis-
trative change. The Innovative Financing techniques that FHWA
and the states are utilizing include both leveraging tools, designed
to increase the funds available for transportation infrastructure
investment, and cash flow tools, designed to get transportation
projects into construction more quickly. Leveraging tools include:
flexible match, federal share on toll projects, bonds and debt
instruments, ISTEA 1012 loans, and ISTEA Section 1044 Toll
Investment Credits. Cash flow tools include: advance construction
and partial conversion of advance construction. Leveraging and
cash flow tools can be particularly powerful when used in combina-
tion. This variety of tools was made available to states to provide
the greatest number of choices for states to determine which would
be the most effective tools for their state transportation system.

All of the leverégix;g and cash ﬂo'\;&?! ﬁt;ool'swlisted above are now
available to all states as part of the regular federal-aid program as a
result of the NHS Bill. The two exceptions to this are the Section

1044 Toll Investment Credits and partial conversion of advance
S e e R I s A e S P S D0 Nt 5 O L U Sl e N it K Sl B o i o e SN P P il e oy
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construction which were made available to states through adminis-
trative change.

B. Why is Innovative Finance Important?

Traditional funding sources simply cannot provide sufficient funds
to meet current transportation infrastructure needs. Therefore, new
approaches and financing mechanisms must be developed to use
scarce transportation dollars more effectively. In order to fulfill this
need, it necessary to adapt traditional federal-aid funding partner-
ships through the introduction of new new roles and risk-sharing
arrangements for the public and private sector.

Project risk can be divided into three stages: 1) preconstruction, 2)
construction, and 3) operation. In many situations, a plan of
finance targeted for each stage will often minimize costs because
each can be tailored to the unique interests of different types of
investors seeking different investment risk/return tradeoffs.

The greatest uncertainties occur during preconstruction when envi-
ronmental and design studies must be prepared and right-of-way
acquired. Because of these uncertainties, the capital markets often
regard this stage of a project as highly speculative. If financing is
available it may carry a much higher borrowing interest rate than
would be required at later stages of the project. There is an
increased recognition that States must use multiple financing strate-
gies in a manner similar to the commercial market in managing
financial risks associated with project development and construc-
tion.

During the construction phase, a project has more definable financ-
ing risks however there is still a possibility that problems will arise
with construction logistics and costs. Although construction risks
are lessened at this stage, investors do not seek to tie up their capital
for a long time. Private sector capital financing typically is sup-

| NHS GUIDANCE AND INNO VA TIVE FINANCE PAGE3 |
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ported by more short-term construction financing that is refinanced
during the operation phase where a lower interest rate can be
obtained because more is know about the project risks and investors
may be willing to invest for a longer period of time.

There is a demonstrated need to modernize and standardize obliga-
tion and outlay rules to smooth the role of Federal money in the
construction stage of projects. The traditional reimbursement
practices lead to “serial” instead of “parallel” construction methods
and, therefore, create a bias against starting larger construction
projects due to single-year obligation constraints. State issued
“anticipation notes” to start projects, later replaced by permanent
funding, is one way to help improve project cash flow and foster
additional project starts.

Just a few years ago, virtually everyone believed that highway
infrastructure could be provided only by the public sector and
financed almost exclusively on a “grants reimbursement” basis with
Federal tax dollars. Reliance on a single financial strategy for
highway investment has not allowed transportation to keep up with
the Nation's needs in a growing economy.

Transportation Infrastructure financing is a challenge faced by all
levels of government and the private sector. The funding needs
faced today will require the development of new partnerships to
define the optimum combination of financing tools to meet this
challenge.

C. Legislative and Policy Background

1. Innovative Finance Test and Evaluation Project
(TE-045)

President Clinton’s Executive Order 12893, Principles for Infras-
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tructure Investment, established infrastructure investment as a pri-
ority for the Administration and directs agencies to establish pro-
grams for developing more effective investment from federal funds.
As an outgrowth of this order FHWA launched Innovative Finance
Test and Evaluation Project (TE-045) under its statutory authority
to conduct research. The goals of TE-045 Innovative Financing
Project are fourfold: (1) to move projects into construction more
quickly than traditional financing procedures; (2) to create incen-
tives for State to take full advantage of ISTEA financial opportuni-
ties; (3) to assist states in their efforts to leverage their current
spending to produce additional investment for transportation; and
(4) to create a record of achievement to develop a base of knowl-
edge to provide more ways for State and local projects to proceed
with optimal financing.

In a Federal Register notice published on April 8, 1994, FHWA
asked States, communities, and the private sector to come forward
with nontraditional financing ideas. To date, FHWA’s TE-045
program has approved more than 60 projects in 31 States totaling
over $5 billion. FHWA is continuing to accept TE-045 proposals
on a continuing basis.

Several key points emerged during the evaluation of State’s projects
under TE-045:

Fees and Charges: There is a greater than anticipated willingness
to levy local fees and tolls to provide necessary funding to acceler-
ate project construction in targeted areas. Many States proposed
such charges as local option gas taxes and development impact fees.

Credit Support: States expressed interest in various “credit sup-
port” concepts such as lines of credit, credit enhancement, and
project-specific loans. These concepts are particularly important
during the riskier periods of construction and initial operation of a
project. There is also a need to provide particular assistance to
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Section 1012 Loan
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projects that are targeted towards interstate commerce or have
multi-State benefits. Requests for credit support also reveal explicit
demand to expand the capacity of the traditional “grants reimburse-
ment” program to serve as project “construction financing” as seen
in the private sector.

2. Intermodal Surface Transportation Efficiency Act
of 1991 (ISTEA)

The ISTEA contains two provisions that are of particular impor-
tance to Innovative Finance: Section 1012 Loans (23 U.SC.
Section 129) and Section 1044 Toll Investment Credits. In addi-
tion, the ISTEA marked important changes for the prospects for
toll road financing.

a. Section 1012 Loans

Under the traditional approach to highway funding, money from
the Highway Trust Fund is paid to States only as reimbursement for
highway construction outlays under Title 23. This limitation, in
effect, requires that Federal funds be used only once, as an equity
investment. Under Section 1012, a State may loan money to a
project sponsor. Federal funds can reimburse up to the federal
share of the project costs. States can lend any Federal-aid funding
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such as Interstate Maintenance, Surface Transportation Program,
and Congestion Mitigation and Air Quality program funds to
leverage investment in any eligible Title 23 program. The loan may
be repaid to the State with revenue generated by the project. States
may use funds from Section 1012 loan repayments for a variety of
eligible Title 23 transportation projects.

Although ISTEA states that loan repayment proceeds must be used
to fund other surface transportation or ISTEA projects, it does not
limit the State’s financing options for such projects. Potential State
uses of Section 1012 include the option to (1) grant the funds to one
or more projects; (2) lend the funds to new projects, with repay-
ment by project revenue; or (3) use the funds to capitalize a
revolving loan fund. States can also use a combination of these
three approaches.

ISTEA Section 1012 can:

Lower interest rates

Be subordinated to other loans for a project
Reduce overall project costs

Make more projects feasible.

b. Section 1044 Toll Investment Credits

A State DOT can receive an investment credit for certain toll
revenue expenditures on highway, bridge, or tunnel infrastructure.
The State can apply the credit towards the non-Federal matching
share of all programs authorized by Title 23 and ISTEA. To the
extent credits are available, a State may use up to 100 percent
Federal funds on benefiting projects. To earn credits from toll road
expenditures, a State must meet a Maintenance of Effort (MOE)
Test. A State can pass the MOE requirement by demonstrating
that it is keeping up its commitment to non-Federal transportation
investing. Credit for ongoing toll revenue investment provides
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Section 1044
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Unfunded Section 1044 Credits

another mechanism for meeting the non-Federal share require-
ment. For States that are already using their full Federal-aid
allocation, the 1044 credit allows them to free up traditional state
dollars for projects that might otherwise go unfunded. States have
greater incentives to expand upon toll roads’ ability to deliver and
maintain transportation infrastructure.

For example, a State has $80 million in State funds available for
highway projects. Under traditional funding, as shown in the chart
above, that $80 million accomplishes only two projects totaling
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$160 million: Project A @ $60 million and 100% State funded and
Project B @ $100 million including $80 million Federal funds and
$20 million non-Federal matching funds. Under Section 1044
Investment Toll credits, the $80 million in State funds in conjunc-
tion with $20 million in toll revenues accomplishes four projects:
Project A @ $60 million including $40 million in State funds and
$20 million in toll revenues; Project B @ $100 million funded 100%
with Federal funds; Project C @ $100 million including $80 million
in Federal funds and $20 million in non-Federal matching funds;
and Project D @ $20 million and 100% State funded.

c. ISTEA and Toll Roads

The ISTEA expanded the use of federal funding for toll road,
bridge, and tunnel projects to include construction of new toll
facilities (except in the interstate highway system), reconstruction,
resurfacing, restoration, and rehabilitation of existing toll facilities,
and conversion of free facilities (except interstate roads) to toll
facilities. For the first time, privately owned toll facilities became
eligible for ISTEA funding so long as there is a contractual agree-
ment between the state and the private entity.

3. National Highway System Designation Act of 1995

(NHS Act)

The NHS Act contains a number of Innovative Finance provisions
including:

Section 308: Limitation on advance construction

Permits the State to advance construct projects provided the project
is on the State’s Transportation Improvement Program (STIP).
This eliminates the requirement that: (1) future year authorizations
had to be in place in order to advance construct, and (2) the total of
advance construct projects that could not exceed a cumulative

—»
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dollar limit.

Section 311: Eligibility of bond and other debt instrument financ-
ing for reimbursement as construction expenses

Allows States to use Federal-aid funds for bond principal, interest
costs, issuance costs, and insurance on Title 23 eligible projects.
Although these costs are eligible for Federal participation, such eli-
gibility does not constitute a federal commitment or guarantee on
the part of the United States to provide for payments of principal
and interest.

Section 313: Toll roads

Sets the Federal share for toll projects at a maximum 80 percent of
eligible costs. Before this change the Federal share for toll projects
varied from 50 percent to 80 percent based on activity and system
designation. Also this provision allows Federal-aid loans to non-
tolled projects with dedicated revenue streams and permits interest
rates at or below market rates, as needed to make the project
feasible. Repaid funds can now be used to credit enhance similar
projects.

Section 322: Donations of funds, materials, or service for federally
assisted projects

Allows private funds, materials, or services to be donated to a
specific Federal-aid project and permits the State to apply the value
to the State’s matching share. Before this change, States could
receive credit only for donations of private property incorporated
into a Federal project, or for State and local funds.

Section 350: State infrastructure bank pilot program

Allows up to 10 States or multi-State entities to establish trans-

e e S e R e e o e o S e o e
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portation infrastructure banks; the U.S. DOT will establish proce-
dures for choosing the participants in the program. The infrastruc-
ture banks may be used to make project loans, enhance credit,
subsidize interest rates, and provide other assistance for eligible
highway and transit capital projects. The funds from the bank may
not be used as a grant. The recipients of the assistance can be
public and private entities.

No new Federal-aid funds are provided to capitalize the banks.
States entering into cooperative agreement with the Secretary to
establish infrastructure banks could contribute up to 10% of several
categories of their Federal-aid highway and Federal transit funds to
capitalize the bank. Funds attributable to urbanized areas over
200,000 could only be used with permission of the MPO for the
area. States must match 25% (lower for sliding scale States) of the
Federal contribution with funds from non-Federal sources.
Federal-aid funds are considered obligated when contributed to the
bank.

By March 1, 1997 the Secretary must have reviewed the financial
condition of each transportation infrastructure bank and report to

Congress with an evaluation of the pilot program.

Guidance covering the innovative finance provision of the NHS
Act are included in the back of this unit.

On April 4, 1996 the Transportation Secretary announced that
eight states have been selected to test the use of SIBs: Arizona,
Ohio, Oklahoma, Oregon, Texas, Florida, South Carolina and
Virginia. The two additional states will be selected shortly. Fur-
thermore, the Secretary requested $250 million in FY ‘97 funding
to extend the SIB program beyond the existing 10 State pilot
established by the NHS Act.
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4. FTA Innovative Finance Handbook

On May 9, 1995 FTA published in the Federal Register a notice on
Innovative Financing. The notice described various innovative
financing techniques that may be used by transit operators receiving
Federal financial assistance. Transit agencies may use FTA grant
funds, or assets acquired with Federal assistance to enhance the
effectiveness of their capital investment programs with these tech-
niques. The response to this notice provided the basis for develop-
ment of FTA’s “Innovative Finance Handbook” which serves as a
reference document for the development of innovative finance
1deas.

Among the techniques contained in this handbook are included the
following:

Repaying bonds and Certificates of Participation
State Revolving Loan Funds

Lease Payments

Joint Development of Transit Assets

Cross Border Leases

Super Turnkey and Private Financing

Delayed Local Match

Toll Revenue Credits.

3. CASH FLOW TOOLS

Cash flow tools are Innovative Finance tools that are designed to
get projects on the ground sooner. These tools have to do with
when Federal funds become available to States. They are designed
to permit Federal and non-Federal funds to work in a more compli-
mentary fashion. Among the approaches to be discussed in this
section are included:

o Advance Construction; and
|Piin S SRS o st Sl Dt T e R e b it Dl DA S B SO DU VoS TS o i e AN 1) W S SR SRR S N e ) e MR 5~) & (= s o
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e Partial Conversion of Advance Construction.

The improved cash flow management provided by these tools will
help states begin a greater number of projects, expedite project
construction thereby delivering transportation benefits earlier, and
manage capital for larger projects which take time to develop.

A. Advance Construction

Under traditional funding procedures, the share of Federal funds
for a surface transportation project is not differentiated by phase of
project development. Thus, a State may have difficulty funding the
completion of needed feasibility studies and environmental assess-
ments. This could be problematic if the State hopes to bring the
project to the private capital markets.

States also have been required to have enough obligational author-
ity to cover the entire Federal share of a Federal-aid project before
construction starts. For example, if a State has available only $20
million in Federal-aid obligational authority amounts each year and
wants to execute a $100 million project, of which the Federal share
would total $80 million, the State would have to limit Federal
funding for the project or build it in phases.

The requirement to reserve sufficient obligational authority before
project construction can start can affect the delivery of Federal-aid
projects in a number of ways:

o This approach tends to impede construction of large-scale
projects because of the number.of years it takes for the
States to reserve the obligational authority needed before
construction can commence.

o Also, to reserve enough obligational authority for a large
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scale project, a State may have to delay Federal reim-
bursement on smaller scale projects.

o The requirement also presents difficulties for States inter-
ested in when developing support for a Statewide trans-
portation plan.

Through advance construction a State can independently raise
up-front capital required for a project and preserve eligibility for
future Federal-aid funding for that project. At a later point, the
State can obligate Federal-aid funds for reimbursement of the
Federal share. This technique allows a State to build a transporta-
tion project that is eligible for Federal aid when the need arises,
rather than having to set aside obligational authority for the Federal
share. This allows a State the ability to access capital from a variety
of sources, including its own funds and private capital in the form
of anticipation notes, commercial paper, and bank loans.

In order to receive future reimbursement for an advance construc-
tion project, a State must have FHWA “designate” the project and
approve it as an advance construction project. However, the State
itself can determine when to obligate funds for reimbursement of
the project, by later “converting” the entire project to a regular
Federal-aid highway project in a single year - provided that the
State has the capacity to obligate sufficient funds for full Federal
reimbursement in a single year. This allows States to manage their
Federal-aid funds more effectively, by choosing when to seek
reimbursement.

When used to its fullest, this approach can resemble the
“construction finance” seen in private capital markets such as
commercial real estate development, where a developer uses short-
term debt to finance construction and then replaces the short-term
debt with long-term debt after construction is competed and the
building is ready to generate revenue or provide benefits to the
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ADVANCE CONSTRUCTION PROJECT
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Essentially, this approach can define the Plan of Finance for
construction separately from that for post-construction. If the State
can combine advance construction with a public-private partner-
ship, it can share some of the preconstruction and construction risks
with the private partner.

Under advance construction, a State must set aside the full amount
of obligational authority needed for the full Federal share of the
project costs before “converting” the project and therefore receiving
Federal reunbursement For example suppose a State constructed
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a $100 million project anticipating $80 million in Federal funding
paid out of the State’s annual obligational authority. The state
would have to set aside the $80 million of obligational authority
necessary to convert the project from one financed exclusively with

State funds to one receiving 80 percent Federal funding.

The NHS act allows states to advance construct projects provided
that the project is on the State’s Transportation Improvement
Program (STIP). The NHS Act removes the requirements that:

o States must have future year authorizations in place in
order to advance construct;

« the total of Advance Construction projects cannot exceed
a cumulative dollar limit.

B. Partial Conversion of Advance Construction

Partial conversion of advance construction is a form of advance
construction in which the State converts, obligates, and receives
reimbursement for only part of its funding of an advance construc-
tion project in a given year. This removes any requirement to wait
until the full amount of obligational authority is available. The
State can therefore obligate varying amounts for the project eligible
cost in each year, depending on how much of the State’s obliga-
tional authority is available. This removes any requirement to wait
until the full amount of obligational authority is available. The
State can therefore obligate varying amounts for the project’s
eligible cost in each year, depending on how much of the State’s
obligational authority is available.

As a result of partial conversion of advance construction, a State
can:

e Reprogram partially converted funds into new projects;

e = S i e B L B e L N i i D I B e e S | R P o) e, e e e = € Sy O AN~ A
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o Eliminate a major single year “draw down” of Federal
funds and obligational authority due to one project; and

o Demonstrate better project cash flows to State financial
decision makers.

In addition to securing project benefits earlier and improving cash
flow to a State, partial conversion is particularly useful when a
variable revenue stream is dedicated to the cost of a project (e.g.,
increment sales taxes, development impact fees, local option gas
taxes, and tolls). In many of these situations, particularly when
there is no revenue history, it is not clear at the time of construction
exactly how much Federal funding is going to be needed by the
project. Using the option to partially convert the Federal share
after revenues have materialized makes bond and note financing
more viable and Federal-aid funds available to support a greater
number of projects. FHWA regulations have been changed to
allow an advance construction project to be converted to a regular
Federal-aid project in a series of years. Partial conversion was
implemented through a Federal Register Notice on July 19, 1995.

As presented below, suppose a state wishes to construct a $100
million project that is eligible for Federal-aid at a matching rate of
80 percent of the total project cost. The State decides, under partial
conversion of advance construction, to convert a portion its obliga-
tional authority for this project year until the entire Federal share of
$80 muillion is used for this project. The State decides to finance the
early phase of the project with a dedicated revenue source and will
use Federal-aid for later phases. This strategy allows the State to
start the project quickly while maintaining Federal-aid eligibility for
the project. In addition, the State does not have to wait until the
entire obligational authority available for this project is set aside
before receiving reimbursement for eligible Federal-aid expenses.

| NHS GUIDANCE AND INNOVATIVE FINANCE
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PARTIAL CONVERSION OF
ADVANCE CONSTRUCTION PROJECT
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4. LEVERAGING TOOLS

Leveraging tools are designed to make more funds available to
transportation providers. Included among these approaches are:

o Flexible Match

e Federal Share on Toll Projects

e Bonds and Debt

e ISTEA Section 1012 Loans

o ISTEA Section 1044 Toll Credits.
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The additional dollars that these approach can attract to transporta-
tion investments can help States in meeting the financial challenges
evident in today’s funding environment.

A. Flexible Match

In order to receive their share of Federal-aid money, States must
fund a fixed, minimum percentage of a project’s cost. Traditional
highway funding arrangements requires States to fund the entire
non-Federal matching requirements from State and local funds.
Any in-kind contributions, except right-of-way donated by a pri-
vate entity has been deducted from the total project cost before the
level of Federal assistance is determined. Evidence suggests that
this restriction does not provide an incentive for States to identify
and utilize all available local and private resources.

Under the NHS Act, private funds, materials, or assets to be do-
nated to a specific Federal-aid project can be applied to the State’s
matching share. Donations made by a public agency, e.g., Federal,
State, or local government cannot be applied to the State’s match-
ing share. One exception is Federal funds with specific legislative
authority to match other Federal funds.

If a State has a proposal under TE-045, the State can use the value
of public or private donations to count as the State’s non-Federal
share requirement. Public donations can include publicly owned
rights of way; private donations can include funds and assets.

For example, as shown below a State is interested in funding two
projects totaling $120 million. Under traditional funding, one pro-
ject is partially funded with Federal and State resources and the
second project is not funded at all. Using a private donation of $20
million, the State is able to fund both projects.

—
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B. Federal Share on Toll Road Projects

The first modern U.S. toll roads were in the Northeast, including
the Pennsylvania in 1940 followed by the New Jersey Turnpike and
the Garden State Parkway, which today is the heaviest traveled toll
road in the world.

Many of these early toll roads became important components of the
Interstate and Defense Highway System. Today, 29 States operate
37 toll roads and 44 toll bridges having a total length of 5,000 miles.
Another 1,560 miles of toll roads with a cost of $24.6 billion are
being planned. Recently expanded and new toll roads total 252
miles in length at an estimated cost of $5.04 billion.Nationwide, toll
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NEW OR RECENTLY EXPANDED

TOLL ROADS

Completion Length Cost
Date State Project Miles ($Mill)
1996 " CA Orange Lanes (SRS1) " 14 $90.0
1997 CA San Joaquin Hills Corridor 15 $793.0
1999 CA Foothill Transportation Corridor 30 $746.0
2000 CA Eastern Transportation Corridor 23 $630.0
1991 Cco E-470 — First Segment 5 $82.0
1986 FL Swaggers Expressway 23 $178.0
1993 GA Georgia State Route 400 10 $270.0
1989 IL North-South Tollway 17 $487.0
1990 NJ New Jersey Turnpike 10 $294.0
1993 PA Hutchinson Bypass 13 $175.0
1987 TX Dallas North Tollway Ext 7 $124.0
1988 X Hardy Toll Road 22 $366.0
1990 X Sam Houston Tollway 28 $436.0
1988 VA Powhite Parkway Ext 9 $88.0
1989 VA Dulles Toll Road 12 $91.0
1996 VA Dulles Toll Road Ext 14 $190.0

Total 252 $5,040.0

facilities today account for 6.5 percent of the length of the Interstate
Highway System and carry approximately 7 percent of the Vehicle
Miles of Travel carried on the Interstate Highway System. Toll
revenue provides only five percent of today’s overall highway
revenues, although the amount is significant in some States.

Under the NHS Act, the Federal share for eligible toll facility ac-
tivities is 80 percent. For privately owned toll facilities, the private
entity is allowed to assume responsibility for the required non-
Federal share of a toll project. In most cases, a toll agreement
must be executed. The agreement must require that all toll rev-
enues are first used for any of the following: debt service; reason-

| NHS GUIDANCE AND INNOVATIVE FINANCE PAGE2l |




| INNVO VA TIVE FINANCE AND STATEWIDE FINANCIAL PLANNING ]

able return on private investment; and operations and maintenance, in-
cluding 4R work. An acceptable use of toll revenues can also be the
establishment of reserve funds typically used by a toll authority in its
financing structure. The reasonableness of the return to investors is a
matter to be determined by the State.

At the option of the State, the agreement may also include provisions
regarding toll revenues in excess of those needed for the required
uses outlined above. This provision would entitle the State to use
these excess revenues for the purposes authorized in Title 23 if the
State certifies annually that the facility is being adequately main-
tained.

C. Bonds and Debt

There are two broad categories of financing strategies that a State
may pursue to construct capital project: 1) “pay-as-you-go; and 2)
debt financing. Under “pay-as-you-go” a State waits until suffi-
cient capital has accumulated from various State dedicated revenue
sources and Federal-aid grant reimbursement funds until com-
mencing construction. Under a debt financing strategy, the State
issues bond and other debt instruments to borrow the funds neces-
sary to construct the project. Each approach has both advantages
and disadvantages which ultimately must be considered when pur-
suing any financing strategy

The NHS Act allows States to use Federal-aid funds for bond prin-
cipal, interest costs, issuance cost, and insurance on Title 23 eligi-
ble projects. Importantly, while these costs are eligible for reim-
bursement, such eligibility does not constitute a Federal commit-
ment or guarantee on the part of the United States to provide for
payments of principal and interest.

D. ISTEA Section 1012 Loans
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As originally adopted in 1991, Section 1012 of ISTEA allowed
States much greater flexibility in using Federal-aid highway funds
to participate in the construction of toll facilities. For the first
time, it specifically allowed States to make loans with Federal
funds to public or private entities which are constructing a toll pro-
ject that is eligible for Federal-aid funding. However, due to vari-
ous technical problems, the Section 1012-loan provisions were not
used by the States.The NHS Act adopted by the U.S. Congress in
November 1995 codified several innovative Section 1012 loan
structuring techniques. Under the NHS Act, States have the abil-
ity to loan Federal highway funds not only to a toll project but also
to a non-toll project with a dedicated revenue source. Under the
NHS Act, States also have the flexibility to negotiate interest rates
and other terms of ISTEA Section 1012 loans (under the original
Section 1012 provisions, interest rates were dictated by Federal
regulations).

States can now make loans to mnon-toll facilities with
revenue-producing potential. Revenue-producing projects include
projects that levy excise taxes, sales taxes, property taxes, and
motor vehicle use taxes, and doe not necessarily include tolls,
Under Section 1012 as originally adopted, loans could only be
made to eligible toll projects.

States can now negotiate interest rates with project sponsors at
subsidized levels and offer favorable repayment terms. Under
Section 1012 as originally adopted, federal regulations required that
the interest rate be equal to the average rate on the State's pooled
investment fund earned over the preceding 52-week period. Like
Section 1012, the NHS Act has broad requirements that repayment
begin with 5 year of project completion and be fully paid off within
30 years after the loan is first obligated.

States can take loan repayments from the first Section 1012 loan
and make new loans to other surface transportation projects with
revenue-generating potential. Second generation loans must sup-
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port a Title 23 project with revenue-generating potential.

Section 1012 loan repayments can be used for:

o Grants States - can use loan repayments to make cash grants to

specific projects at their discretion.

» Leveraging a Revolving Fund - States have the ability to use
loan repayments to serve as collateral in order to borrow additional
funds (or leverage) in the bond markets.

e Credit Enhancement - The NHS Act of 1995 allows States to
use loan repayments to provide credit enhancement to eligible

| NHS GUIDANCE AND INNOVATIVE FINANCE
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projects, including the purchase of bond insurance or to be used as
a capital reserve.

D. ISTEA Section 1044 Toll Credits

Section 1044 permits a State to use certain toll revenue expendi-
tures as a credit toward the non-Federal matching share of all
programs authorized by Title 23 and ISTEA. This is in essence a
“soft match” provision that allow the Federal share to be increased
up to 100 percent to the extent credits are available. Initial
implementing guidance for Section 1044 was provided on June 22,
1992 in a memorandum issued jointly by FHWA, FTA, and
NHTSA. The FHWA continues to serve as the lead Agency in
administering this provision. This initial guidance has been modi-
fied in two subsequent memoranda issued September 22, 1992 and
April 13, 1995. Copies of these memoranda are included in the
back of this unit.

The amount of credit earned is based on revenues generated by the
toll authority (i.e., toll receipts, concession sales, right-of-way leases
or interest) including borrowed funds (i.e., bonds, loans) supported
by this revenue stream that are used by the authority to build or
improve highways, bridges or tunnels that serve interstate com-
merce.

To be able to use credits, a Maintenance of Effort (MOE) determi-
nation must be conducted as described in the guidance.

5. STATE INFRASTRUCTURE BANKS
A. Background

State Infrastructure Banks (SIBs) are infrastructure investment
funds which can be created at the State or regional (multi-State)
level. SIBs can provide States with new flexible financing capabili-
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ties by offering a wide range of loan and credit enhancement assis-

tance to eligible projects. As envisioned, SIBs will be initially capi-
talized by a combination of State an/or Federal funds. In short, A
SIB is like a private bank which needs equity capital to get started,

and offers customers a range of loan and credit options.

The NHS Act allows the ten SIB pilot states to allocate up to 10
percent of their Federal apportionment as a Federal capitalization
grant to their SIB. States must also match 25 percent of the Fed-
eral capitalization grant with funds from non-Federal sources. The
State match can include funds contributed by private entities;
States may also choose to contribute funds in excess of the re-
quired State match. Finally, the NHS Act allows States to use up
to two percent of the Federal capitalization grants to pay for ad-
ministration costs.

B. Loans

Loans will be common form of assistance SIBs offer. Each SIB has
the flexibility to structure loans specifically to meet an individual
project's needs. SIBs can also be structured as revolving loan funds
where loan repayments are recycled for new projects. Types of
loans SIBs can offer include:

Subordinate Loans --SIBs can make loans on a subordinate basis to
other project debt, allowing the project allowing the project to get
less expensive financing on its other debt due to its higher payment
priority and stronger coverage levels.

Short-term Construction Loans --SIBs can provide short-term
financing to help projects with cash flow during construction.

Interest-only Loans --SIBs may provide interest-only loans not
only during construction but in the initial, "ramp-up" years immedi-
ately after construction completion.
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Low-interest Loans.

C. Credit Enhancement

SIBs can offer various mechanisms which provide a third-party
guarantee to projects to ensure that sufficient revenues are available
to pay project costs and/or debt service. Credit enhancement can be
provided to portions of a project's financing package or to the total
financing package.

Letter to Credit or Loan Guarantee --SIBs can extend a letter of
credit (LOC) or loan guarantees to transportation projects. An
LOC or loan guarantee issued by a SIB protects investors from an
issuer's default by committing the SIB to make debt service pay-
ments in the event the issuer cannot do so. Bonds covered by a SIB
LOC receive the rating of the SIB rather than the stand-alone rating
of the project itself.

Lines of Credit --As a means of attracting private capital, SIBs can
extend a contingent line of credit to projects to cover construction
cost overruns or revenue shortfalls. Bonds issued for projects that
are granted contingent lines of credit would not receive the rating of
the SIB. A contingent line of credit increases the attractiveness of
projects to investors, however, because a portion of the total
financing of the project is assured. '

Reserve Fund -SIBs could fund a debt service reserve fund for a
project. If the reserve fund is drawn upon, the SIB may be
obligated to replenish the fund. (This form of contmgent back-up is
similar to a line of credit). -

State-aid Intercept --If a State desires, it can give its SIB the
statutory authority to intercept state transportation aid to a specific
‘ o 2 R b N S L S S
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project or sponsoring jurisdiction and redirect it to pay bondhold-
ers.

Pooled Issues for Small Debt Issuers --If a State desires, a SIB can
be given the statutory authority to aggregate smaller debt issues into
a larger debt issue. This benefits the small issuer by providing
economics of scale in costs of issuance and by giving investors a
broader range of issuers to look to pay debt service, thereby
enhancing credit quality and lowering interest rates.

D. Structuring an Infrastructure Bank

States will most likely have to adopt specific enabling legislation
authorizing the creation of a SIB, especially if it is to receive
authority to issue debt. The types of assistance that any particular
SIB offers will depend primarily on the specific transportation
financing needs of each State or multi-State region and the statu-
tory authority given each SIB. For SIBs that are considering
leveraging, the types of assistance offered may also be impacted by
credit and rating constraints. The administration and operation of
the SIB can be located within the State DOT, in an independent
entity, or split between multiple State agencies (i.e., the State
finance department and the State DOT). Placement may in part be
determined by the level of financial expertise found in different
state agencies. Leveraging will generally allow SIBs to provide
more lendable funds to projects. The decision of whether or not to
leverage will depend on each SIB's assessment of overall loan
demand and comfort with bond-financed programs. In practice,
the leveraging decision may not be confronted until later in the
SIB's life cycle when loan demand can be more easily identified and
quantified.

States can provide the required State match from their traditional
sources of matching Federal aid highway programs or from other
sources, including bond proceeds, existing loan repayments, and
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other State general revenues. If demand for SIB financial assistance
exceeds the required State match and Federal capitalization grants,
States could contribute funds in excess of the required match or
pledge other State revenues as additional credit enhancement.

The facilitation of public-private partnerships is a key goal of SIB
assistance. States must identify any existing legal and regulatory
barriers they face in dealing with private partners in infrastructure
projects, and then evaluate what types of assistance will best
encourage public-private partnership formation.

6. SUMMARY AND CONCLUSIONS

This unit provides extensive background on innovative finance
provisions of ISTEA, the TE-045 program, and the NHS Act. Var-
ious guidance documents have been included in the back of the
unit for more information.

Innovative Financing techniques are now available to all states as
part of the regular federal-aid program as a result of the National
Highway System Designation Act of 1995 (NHS Act) and adminis-
trative change. The Innovative Financing techniques that FHWA
and the states are utilizing include both leveraging tools, designed
to increase the funds available for transportation infrastructure
investment, and cash flow tools, designed to get transportation
projects into construction more quickly. Leveraging tools include:
flexible match, federal share on toll projects, bonds and debt
instruments, ISTEA 1012 loans, and ISTEA Section 1044 Toll
Investment Credits. Cash flow tools include: advance construction
and partial conversion of advance construction. Leveraging and
cash flow tools can be particularly powerful when used in combina-
tion. This variety of tools was made available to states to provide
the greatest number of choices for states to determine which would
be the most effective tools for their state transportation system.

e e ey
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CASH FLOW TOOLS

These tools have to do with when Federal funds become available
to States. They are designed to permit Federal and non-Federal
funds to work in a more complementary fashion.

» Advance Construction (NHS)

¢ Partial Conversion of Advance Construction (Administrative
Change)

Visus! 02.65534
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ADVANCE CONSTRUCTION

NHS ACT PROVISIONS

* Allows a State to initiate a project using non-Federal funds
* Preserves eligibility for future Federal-aid
* No present or future Federal funds are committed

 After project is authorized, the State may convert to regular
Federal-aid funding provided Federal funds are available

* AC projects must be on approved STIP--previous limitation
required that future year authorizations be in effect one year
beyond FY for which an AC application was sought

F]
Visual 02.65534

PAGE1




| INNOVATIVE FINANCE AND STATEWIDE FINANCIAL PLANNING

r— Innovative Finance and Statewide Financial Planning

ADVANCE CONSTRUCTION

ELIGIBLE PROJECTS

* NHS (includes IC and IM)
* Interstate substitute

« CMAQ

» STP

« HBRR

 State P&R, Metro Planning

=
Visua! 02.65534
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ADVANCE CONSTRUCTION
CONDITIONS

Except for NHS, IC, and IM one of the following conditions
must be met to qualify for AC

« State has obligated all the funds apportioned or allocated for the
specific program

 State has used its obligation authority, or

 State can demonstrate that it will use its obligation authority by
end of fiscal year

=
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ADVANCE CONSTRUCTION
PROCEDURES

AC project must meet same requirements and be processed in
same manner as regular FA project -- authorization does not
constitute commitment of FA

* At time of project approval, FHWA and State execute a project
agreement -- specifies that the total cost of the project is an
obligation of the State

* No federal obligation is created until project is converted to
regular FA project

 State may submit written request to FHWA that a project be
converted at any time -- provided sufficient FA and OA are
available

 Partial conversion is permitted

=
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ADVANCE CONSTRUCTION

STIP REQUIREMENTS

* AC projects must be included on STIP -- both in year of
authorization and year of conversion(s)

e Total amount of AC limited as follows:
- State's current unobligated balance of apportionments, plus

- - Amount of Federal funds anticipated in subsequent fiscal years
of an approved STIP

Visual 02.65534
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ADVANCE CONSTRUCTON

PAYMENT FOR BOND INTEREST

* After November 28, 1995 -- all bond related costs authorized by
23 U.S.C. 122 are eligible

» Before November 28, 1995 -- interest earned and payable is
eligible but limited to estimated increase in construction cost as
reflected in the national construction cost index

=
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ADVANCE CONSTRUCTION PROJECT
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PARTIAL CONVERSION OF ADVANCE
CONSTRUCTION

$120 £

COST (Millions)

I

4
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LEVERAGING TOOLS

These tools are designed to make more funds available to
transportation providers.

* Matching Credit for Private Funds, Materials, or Services
Donated to Federally Assisted Projects (NHS)

* Bonds and Debt Instruments (NHS)
¢ ISTEA Section 1012 Loans (NHS)
» Federal Share on Toll Projects (NHS)

+ ISTEA Section 1044 Toll Investment Credits (Adminstrative
Change)

=
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MATCHING CREDIT FOR MATERIALS OR
SERVICES DONATED TO FEDERAL-AID

PROJECTS

This provision allows private funds, materials, or assets to be
donated to a specific federal-aid project and permits the state to
apply the value to the states matching share. Previously, states
could only receive credit for state and local funds or for
donations of private property incorporated into a federal
project.

" Vel 0265534
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THIRD PARTY DONATIONS

ELIGIBLE DONATIONS

» Allows donated funds, materials, and services to be used as
State's matching share

¢ Third par ty includes an individual, company, association -- but
not government agency

e Donations must be made after the date the project is approved by
FHWA and prior to approval of final voucher

» No donations are eligible prior to November 28, 1995

e Donated materials and services must meet the eligibility
requirements of the project

» In few cases, Federal funds may be used as match

z
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THIRD PARTY DONATIONS
VALUATION OF DONATIONS

* Valued at market value at time of donation

* Donated labor valued at rates consistent with rates ordinarily
paid for similar work in donor's organization

* If donor does not have employees performing similar work --
rates will be consistent with those ordinarily paid by others for

similar work

* Equipment will be valued at the fair market rental value or
reasonable rates

r— Innovative Finance and Statewide Financial Planning

TRADITIONAL FUNDING VS. FLEXIBLE

MATCH

COST (Millions)

Project A Projea B Project A Proje B
$100m $20m $100m $20m

=
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FEDERAL SHARE ON TOLL PROJECTS

This provision sets the Federal share for toll projects on
highways, tunnels, and bridges at a maximum of 80% of
eligible costs. Until now federal share varied from 50% to 80%
based on activity and system designation.

=
Visual 02.65534
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TOLL FACILITIES

NHS ACT PROVISION

* Sets Federal share for toll projects at 80 percent
* Toll activities eligible:

- Initial construction of toll highways, bridges, or tunnels except
on Interstate routes

- 4R work on existing toll facilities

- Reconstruction or replacement of free bridges or tunnels and
conversion to toll facilities -- contains no Interstate restriction

- Preliminary studies to determine the feasibility of the above toll
construction activities

Vel 02.65534
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TOLL FACILITIES

TOLL AGREEMENTS

* Must be executed prior to either authorization of Federal funds
or State undertaking re-construction and conversion project on
its own

* No agreement needed for feasibility study

* Toll agreement must require that all toll revenues are first used
for

- debt service
- reasonable return on private investment

- operation and maintenance -- including 4R

Vieual 0265534
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TOLL FACILITIES

TOLL AGREEMENTS (Cont.)

e Acceptable use of toll revenues can also be establishment of
reserve funds

* Reasonableness of return to investors is determined by State
* Excess tolls can be used for Title 23 purposes

« State determines if facility stays tolled after debt retirement

Visusi 02 65534
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TOLL FACILITIES
TOLL AGREEMENT FORMAT

AND PROVISIONS

» Standard agreement has not been developed
 Simplification is desired

» Headquarters will provide review comments on draft agreements if
possible

* Toll agreement must include

- Description of toll facility covered by agreement

Commitment on toll revenue use

Provisions regarding use of excess toll revenues

Stipulation regarding access to records

2
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TOLL FACILITIES

IMPOSITION OF TOLLS

 Amount of tolls charged is made by toll entity subject to State and
local laws

» Requires no review or input from the FHWA

* Decisions regarding whether tolls are collected in only one
direction of travel versus both are at State's discretion

PAGE 10
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TOLL FACILITIES
OWNERSHIP
* Allows private ownership of a Federally funded toll facility if the
public authority having jurisdiction over the toll facility has

entered into a contract with a private entity to design, finance,
construct and operate the facility

o If privately owned, the public authority having jurisdiction must
ensure Title 23 compliance as required

2
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BONDS AND OTHER DEBT INSTRUMENTS
ELIGIBLE FOR REIMBURSEMENT AS

CONSTRUCTION EXPENSES

States can be reimbursed with federal-aid funds for bond
principal, interest costs, issuance costs, and insurance on

Title 23 projects. To date, federal-aid funds have been limited
to bond retirement costs on certain categories of projects, and
interest costs were eligible only on some Interstate projects.

~ Visuml 02,6534
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BOND AND OTHER DEBT INSTRUMENT
FINANCING

NHS ACT PROVISION

* Replaces 23 U.S.C. 122 and makes bond related costs eligible for

Federal reimbursement on any FA project eligible under Title 23,
US.C. .

* Previous Section 122 allowed certain types of projects to be
approved as bond issue projects -- these projects were advanced
without any commitment of Federal funds until bonds matur ed
and project converted to regular FA

=
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BOND AND OTHER DEBT INSTRUMENT
FINANCING

ELIGIBLE PROJECTS

* Projects authorized after November 28, 1995 -- bond related costs
are an eligible cost of construction on projects authorized under
Title 23, including ISTEA demonstration projects

* Projects authorized prior to November 28, 1995 -- subject to the
requirements in effect at date of project authorization

Vel 02 65534
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BOND AND OTHER DEBT INSTRUMENT
FINANCING

ELIGIBLE COSTS

Eligible instrument -- bond, note, certificate, mortgage or lease
arrangement used for eligible FA project

Interest payments

Retirement of principal

Cost of issuance

Cost of insurance

=
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BOND AND OTHER DEBT INSTRUMENT
FINANCING

ELIGIBLE COSTS (Cont.)

Any other cost incidental to sale or debt financing instrument

Reimbursement based on amount of bond proceeds actually
applied to FA project

Eligibility does not constitute a commitment, guarantee, or
obligation of Federal funds

-
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ISTEA SECTION 1012 LOANS

States can loan federal-aid funds to toll and non-toll projects
with dedicated revenue streams. A loan can be made for any
phase of a project including engineering and right-of-way
work. At the State's option, the amount of any loan eligible for
Federal reimbursement may be subordinated to any other
financing for the project.

| S
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LOAN PROVISIONS

NHS ACT PROVISION

» Expands eligibility of State loans for construction of non-toll
facilities with a dedicated revenue source

* States given greater flexibility in determining the interest rate for
loans and given the authority to use loan repayments for
additional credit enhancement activities
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LOAN PROVISIONS

ELIGIBILITY

* Section 129(a)(7)(A) allows the State to make loans to a public or
private entity which is constructing, or proposing to construct, a
toll project that is eligible for FA funding or a non-toll highway
project with a dedicated revenue source

 State may loan to public or private entity
* Amount loaned is considered an eligible FA project cost

* No federal requirements apply to how a State selects a public or
private entity to be a recipient of the loan

 Selection process governed by State law

« State's reponsibility to ensure loan is used for specified purpose

z
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LOAN PROVISIONS

DEDICATED REVENUE SOURCE

¢ Dedicated revenue source is the revenue source which the loan
recipient, or other appropriate entity, pledges for repayment of the
loan

* Revenue sources can include, but not limited to, excise taxes, sales
taxes, real property taxes, motor vehicle taxes, incremental
property taxes -- criteria limit use of airport revenues

 Pledge may involve all or only a portion of a revenue source

 State will identify the dedicated revenue source(s) and provide
written assurance that a pledge had been secured

PAGE 15
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LOAN PROVISIONS

AUTHORIZATION

* Loan may be made at anytime -- for any amount provided the
maximum Federal share is not exceeded

* Loan can be initiated on an active, eligible project, but cannot
include work done prior to loan authorization

A loan can be authorized under advance construction provisions

Federal-aid funds are obligated in conjunction with each
incremented authorization

State is considered to have incurred a cost at the time the loan is
made

Federal funds will be available to State at the time the loan is made

— Innovative Finance and Statewide Financial Planning

LOAN PROVISIONS

COMPLIANCE WITH LAWS

» State must ensure that project is carried out in accordance with
Title 23 and other applicable Federal laws, including any
environmental and ROW provisions

* Initial toll or non-toll project is subject to same basic requirements
and FHWA oversight followed for comparable non-loan Federal-
aid projects
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LOAN PROVISIONS

REPAYMENT / TERMS OF LOAN

* Loans must be repaid to the State

Repayment must begin within 35 years after project is completed
and opened to traffic

* Repayment must be completed within 30 years after the date
Federal funds are authorized for the loan or first increment of the
loan

Interest on loan is at or below market rates, as determined by the
State, to make the project receiving the loan feasible

~ Veual 02.65534
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LOAN PROVISIONS

SUBSEQUENT USE OF REPAID AMOUNTS

» Any eligible project under Title 23, or

* The purchase of insurance or for use as a capital reserve for other
forms of credit enhancement

¢ No Federal requirement attached to activities advanced with funds
repaid to the State

Vil 02 65534
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LOAN PROVISIONS

OTHER ISSUES

* Loan guarantees are not an eligible activity -- however a
reimburseable loan could act as a credit enhancement

* Federal funds can participate either through a direct commitment
of funds or through a loan to public or private entity building the
project

* Project can be funded through a mix of regular Federal-aid for one
portion and a reimburseable loan for another portion

¢ Consultant selection — if Federal-aid funding is only via loan
project, the entity receiving the loan is allowed to select consultant
or contractors using whatever manner it chooses -- as long as State
procedures are followed

3
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REVOLVING LOANS

First State Highway
Project « 2" | Fund Loan iy
Sponsor Trust Fund
r—— Repayment
epayment Fund

Project Project
Sponsor Sponsor
Grant
Credit
Enhancement
Project Project
Sponsor Revolvin g Sponsor

Loan
Fund
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ISTEA SECTION 1044 —- TOLL CREDITS

A State DOT can receive an investment credit for certain toll
revenue expenditures on highway, bridge, or tunnel
infrastructure. The State can apply the credit towards the non-
Federal matching share of all programs authorized by Title 23
and ISTEA. To the extent credits are available, a State may use
up to 100 percent Federal funds on benefiting projects.

r— Innovative Finance and Statewide Financial Planning
SECTION 1044
TOLL CREDITS
* Permits a State to use certain toll revenue expenditures as a

credit toward non-Federal matching share of all programs
authorized by Title 23 and ISTEA

* This is a "'soft match" provision that allows the Federal share to
be increased up to 100 percent to the extent that credits are
available
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— Innovative Finance and Statewide Financial Planning

SECTION 1044

DETERMINATION OF CREDIT

* Amount of credit is based on revenues generated by the toll
authority including borrowed funds supported by this revenue
stream that are used to build, improve, or maintain highways,
bridges, or tunnels that serve interstate commerce

* Amount of credit is based on non-Federal expenditures (outlays)
for capital improvements to build, improve, or maintain public
highway facilities

¢ Expenditures for routine maintenance, debt service, or costs of
collecting tolls are excluded

=
Visual 02.65534

— Innovative Finance and Statewide Financial Planning
SECTION 1044
OTHER PROVISIONS

¢ Once a credit is established it will remain available until used by
the State

* The only time MOE test will be required is at time credit is
established

¢ Soft match provisions are available for all Title 23 and ISTEA
projects at discretion of the State

SR—
Vieual 02 65534
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Q Memorandum

US Deparment
of Transportation

Federal Highway
Administration

INFORMATION: Innovative Finance Provisions
of the National Highway System Designation Dae:
Act of 1995 (the NHS Act)

Subject”

May 17, 1996

’ ;i Repty t0
From  Executive Director atn of HFS-40

To: " N E
Associate Administrators

Staff Office Directors

Director, ITS Joint-Program Office

Regional Administrators

Division Administrators

Federal Lands Highway Program Administrator

For the past two years, we have been involved in a cooperative effort with State and local
governments, toll authorities, and private companies to implement new strategies for financing
transportation projects. The return on that effort came sooner than we expected with the passage
of the NHS Act. The Act added five key financing provisions to title 23, United States Code
which had been shown to be valuable tools in our innovative finance projects. (The Act also
included a pilot program for State Infrastructure Banks. Information on the pilot program is
available from HPP-20.)

Attached is the implementing guidance on the five Title 23 provisions:

Section 308 - Advance Construction of Federal-aid Projects

Section 311 - Payment to States for Bond and Other Debt Instrument Financing

Section 313(a) - Toll Facilities Under Section 129(a) of Title 23

Section 313(b) - Loan Provisions Under Section 129(a)(7) of Title 23

Section 322 - Donations of Funds, Materials, or Services for Federally Assisted Projects

You are to be commended for your work on innovative financing. It has and will continue to
produce resuits. Now, I challenge you to implement these new financing provisions by
encouraging the States and the local governments to take full advantage of the flexibility they
offer.

Headquarters staff is available to assist you as noted in the implementing guidance. Let me know
if there are any other ways in which we can help you in implementing the Act.

X < t\.-—\.
Anthony R. Kane

Attachments



May 10, 1996

GUIDANCE ON SECTION 308 OF THE NHS ACT
ADVANCE CONSTRUCTION OF FEDERAL-AID PROJECTS

NHS Act Provisi

Advance construction is a technique which allows a State to initiate a project using non-
federal funds while preserving eligibility for future Federal-aid funds. Eligibility means
that FHWA has determined that the project technicaily qualifies for Federal-aid; however,
no present or future Federal funds are committed to the project. After an advance
construction project is authorized, the State may convert the project to regular Federal-
aid funding provided Federal funds are made available for the project.

Section 308 of the NHS Act replaced 23 U.S.C.115(d) relating to the amount of advance
construction that may be authorized. The previous limitation required that future year
authorizations be in effect one year beyond the fiscal year for which an advance
construction application was sought, thus limiting the States’ flexibility to advance
construct during the final year of an authorization act.

The NHS Act replaces that limitation with a requirement that advance construction
projects be on the approved Statewide Transportation Improvement Program (STIP).
The STIP covers a period of at least three years and is a financially constrained program
which is not limited to the period of the authorization act. This change in the advance
construction limitation will provide the States with more flexibility in financing piojects
and developing financial plans. From a State and local perspective, this provision allows
more projects to begin construction sooner.

Eligible Proj
The following programs are eligible for advance construction:

. National Highway System (includes Interstate Construction and Interstate
Maintenance)

Interstate Substitute

Congestion Mitigation and Air Quality Improvement Program

Surface Transportation Program

Bridge Replacement and Rehabilitation

State Planning and Research, and Metropolitan Planning.

Except for projects using National Highway System, Interstate Construction, or Interstate
Maintenance funds, one of the following conditions must be met to qualify for advance
construction:
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. the State has obligated all the funds apportioned or allocated for the specific

program, _

o the State has used its obligation authority, or

. the State can demonstrate it will use it obligation authority before the end of the
fiscal year.

Procedures

An advance construction project must meet the same requirements and be processed in
the same manner as a regular Federal-aid project, except the FHWA authorization does
not constitute a commitment of Federal funds on the project.

At the time of project approval, FHWA and the State will execute a project agreement.
The project agreement contains provisions for advance construction project and specifies
that the total cost of the project is an obligation of the State. No Federal obligation is
created until the project is converted to a regular Federal-aid project.

The projects must be inchuded on the STIP and meet the tests of financial constraint
required by 23 U.S.C. 135(f). The total amount that may be advance constructed will be
limited as follows: the Federal share of all advance construction projects (amount not
converted to Federal-aid) cannot exceed the sum of the State’s current unobligated
balance of apportionments plus the amount of Federal funds anticipated in the subsequent
fiscal years of an approved STIP, ie., the amount used in developing the approved STIP.
If this limit is reached, the FHWA Division Administrator will not approve any additional
advance construction projects.

State planning and research, and metropolitan planning projects authorized under 23
U.S.C. 307(c) and 23 U.S.C. 104(f) are not required to be included on the STIP to be
eligible for advance construction.

- ' Reeular Federal-aid Proj

The State may submit a written request to the FHWA that a project be converted to a”
regular Federal-aid project at any time provided that sufficient Federal-aid funds and
obligation suthority are available. The State may request a partial conversion where only
a portion of the Federal share of project costs is obligated and the remainder may be
converted at a later time provided funds are available. Only the amount converted is an
obligation of the Federal Government. The project should be identified on the STIP each
year a comversion occurs.

: cor Bond I \d C ion Proi

995, interest earned and payable on bonds
issued by a State is an eligible cost of construction but is limited as follows:
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Participating interest cost is based on the actual expenditure of bond proceeds on
the Federal-aid project. The interest on the bonds is applied to the amount of
bond proceeds expended on the project from the date of expenditure.

The amount of interest determined in the previous paragraph cannot exceed the
estimated increase in the physical construction cost of the project which would
have occurred had the project been authorized on the date of conversion. The
estimated increase in the physical construction cost is determined by applying the
increase, if any, in the national construction cost index in effect on the date of
conversion over the index in effect on the date of the FHWA authorization to the
actual cost of physical construction.

93, all bond related costs authorized
by 23 U.S.C. 122 are eligible.

[Questions relating to this guidance should be directed to Max Inman, Office of Fiscal
Services, at 202-366-2853.]
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GUIDANCE ON SECTION 311 OF THE NHS ACT
PAYMENT TO STATES FOR BOND
AND OTHER DEBT INSTRUMENT FINANCING

NHS Act Provisi

Section 311 of the NHS Act replaces 23 U.S.C. 122 and expands the Federal eligibility of
bond related costs. The previous section 122 allowed certain types of projects to be
approved as bond issue projects. Similar to advance construction, these projects were
advanced as Federal-aid projects without any commitment of Federal funds until the bonds
matured and the State converted the projects to regular Federal-aid. The section also
allowed for reimbursement of bond interest costs on certain Interstate construction
projects.

~ The new section 122 makes bond related costs eligible for Federal reimbursement on any
Federal-aid project eligible under title 23, U.S.C. The definition of construction is also
revised in 23 U.S.C. 101 to include a reference to bond related costs.

Elisible Proi

Bond related costs are an eligible cost of construction on projects authorized under title 23,
U.S.C,, including ISTEA demonstration projects, which are authorized by FHWA on or
after November 28, 1995.

Bond projects authorized prior to November 28, 1995, under 23 U.S.C. 115, Advance
Construction, and under section 122, Payment to States for Bond Retirement, are subject
to the requirements in effect on the date of project authorization.

Elicible C

Eligible costs include interest payments under an eligible debt fmancing instrument, the
retirement of principal of an eligible debt financing instrument, the cost of the issuance of
an eligible debt financing instrument, the cost of insurance for an eligible debt financing
instrument, and any other cost incidental to the sale of an eligible debt financing instrument.

Eligible debt financing instrument means a bond or other debt fmancing instrument,
including a note, certificate, mortgage, or lease agreement, issued by a State or political-
subdivision of a State or a public authority, the proceeds of which are used for an eligible
Federal-aid project.

Questions regarding the eligibility of debt instruments or incidental costs should be
submitted to the FHWA division office and forwarded to the Office of Fiscal Services for
an eligibility determination.
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Federal reimbursement will be based on the amount of bond proceeds actually applied to
Federal-aid projects. General costs relating to a debt financing instrument will be equitably
distributed to Federal-aid and non Federal-aid projects.

Conditi

The eligibility of a debt financing instrument for reimbursement does not constitute a
commitment, guarantee, or obligation of Federal funds to provide for payment of principal
or interest; or create any right of a third party against the Federal government for payment.

[Questions relating to this guidance should be directed to Max Inman, Office of Fiscal
Services, at"202-366-2853.] ‘
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GUIDANCE ON SECTION 313(a) OF THE NHS ACT
TOLL FACILITIES UNDER SECTION 129(a) OF TITLE 23

NES Provisi

Section 313(a) replaced paragraph (a)(5) of 23 U.S.C., Section 129, relating to the
Federal share for toll projects. The previous provision established a Federal share for toll
projects that varied from 50 percent to 80 percent based on the activity and facility
involved. The NHS Act amendment sets the Federal share for toll projects at 80 percent.

Background

Section 129(a) of Title 23 sets forth the statutory requirements governing use of Federal-
aid highway funding for toll facilities. These provisions were significantly modified by the
1991 ISTEA and have been further amended by Section 313 of the NHS Act.

The ISTEA modifications were implemented by memoranda from FHWA Headquarters
dated March 12, 1992, and May 14, 1993. In addition to the implementing guidance,
FHWA Headquarters also issued a November 20, 1995, memorandum discussing the
format and procedures for processing toll agreements. '

The purpose of this guidance is to consolidate in one document, information on Federal-
aid funding of toll facilities contained in the three previous memoranda, modified as
appropriate to implement the NHS Act.

Additionally, the ISTEA also amended Section 129 by adding Section 129(a)(7) to allow
Federal participation in a State loan to a toll project. The NHS Act modified the loan
provisions of Section 129(a)(7) and expanded them to include nontoll highway facilities.
The original implementing guidance for this section was included in the above noted
‘March 12, 1992, and May 14, 1993, memoranda. Separate guidance will be issued on
loan provisions that will consolidate into one document information on loan provisions
contained in the two previous memoranda, modified as appropriate to reflect the NHS Act
amendments.

The following provides implementing guidance on the Section 129(a) toll provisions.



Eligibili

Section 129(a)(1) establishes five broad categories of toll activities eligible for Federal-aid
highway funding. These are:

L

Federal-aid funds may be used for the mitial construction of toll highways, bridges
or tunnels except on Interstate System routes. Federal funds may not participate in
the initial construction of toll bridges or tunnels on the Interstate System.

Resurface, restoration, rehabilitation and reconstrucuon (4R) work on existing toll
facilities [129(a)} 1 XB)].

4R work on existing toll facilities is eligible for Federal participation regardless of
whether or not the toll facility had i effect a pnor Section 129 toll agreement with
the FHWA.

Reconstruction or replacement of free bridges or tunnels and conversion to toll
facilities [129(a)(1XC)].

Examples of reconstruction would be widening existing bridges or tunnels to add
lanes or providing a dual facility. On the other hand, certain types of work clearly
do not meet the intent for reconstruction. For example, putting up toll booths,
painting and updating bridge rail are not considered to be work that would qualify
a bridge for conversion. Although these latter types of activities could be eligible
for Federal participation as part of a reconstruction effort, in and of themselves,
they are not viewed as reconstruction.

The criteria of reconstruction could be satisfied by construction of a dual bridge or
tunnel The two bridges or tunnels do not have to be side-by-side; however, to be
considered a dual facility, the new and existing bridge ortunnelmnst serve
together as one to carry traffic on a single route.

Reconstruction or replacement and conversion from free to toll for a bridge or
tunnel previously constructed with Federal-aid funds can be accomplished -with or
without Federal-aid participation. In either case, a Section 129(a)(3) toll
agreement will need to be executed prior to undertaking the conversion project.

It is also noted that Section 129(a)(1)XC) contains no Interstate System restriction.

Accordingly, existing Interstate System bridges or tunnels may be reconstructed or
replaced and converted to toll facilities. This includes any Interstate tunnel or
bridge, regardless of its size and significance.
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4.  Reconstruction of free highways, except Interstate System, and conversion to toll
facilities [129(a) 1XD)].

Examples of reconstruction include adding new lanes to increase capacity,
acquisition of access control coupled with construction of terchanges, or
replacement of the full pavement structure.

Reconstruction and conversion from free to toll for a highway previously
constructed with Federal-aid funds can be accomplished with or without Federal-
aid participation. In either case, a Section 129(a)(3) toll agreement will need to be
executed prior to undertaking the conversion project.

5.  Preliminary studies to determine the feasibility of the above toll construction
activities [129(a) 1 XE)].

Federal Share/Non-Federal Share

The Federal share for eligible toll facility activities under Section 129(a)(1), as outlined
above, is 80 percent. Since Federal share for Federal-aid toll facility projects is controlled
by Section 129 and not Section 120 of Title 23, the sliding scale provisions of Section 120
may not be applied to these projects. For privately owned toll facilities, the private entity
is allowed to assume responsibility for the required non-Federal share of a toll project.

Toll Agreements - General

If Federal-aid funds are used for construction of or improvements to a toll facility or the
approach to a toll facility or if a State plans to reconstruct and convert a free highway,
bridge or tunnel previously constructed with Federal-aid highway funds to a toll facility, a
toll agreement under Section 129(a)(3) must be executed. The toll agreement must be
executed prior to either authorization of Federal fimds for any work or the State
undertaking a reconstruction and conversion project on its own. In addition, for 4R work
on existing toll facilities, before authorization of Federal funds, a toll agreement needs to
be executed or the existing toll agreement with the FHWA needs to be modified to
incorporate the provision of Section 129(a)(3). A toll agreement is not needed for

preliminary studies to determine the feasibility of constructing a toll facility.

The toll agreement must require that all toll revenues are first used for any of the
following: debt service, reasonable return*on private investment and operation and
maintenance, including 4R work. An acceptable use of toll revenues can also be the
establishment of reserve funds typically used by a toll authority in its financing structure.
The reasonableness of the return to investors is a matter to be determined by the State.
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At the option of the State, the agreement may also include a provision regarding toll
revenues in excess of those needed for the required uses outlined above. This provision
would entitle the State to use these excess revenues for purposes authorized under Title
23 if the State certifies annuaily that the facility is being adequately maintamed.

The issue of whether a toll facility is to become free when debt is retired or at some other
future point in time or whether tolls are to be continued indefinitely is a matter to be
determined by the State. The toll agreement should reflect the State’s decision on this
matter.

Toll A F { Provisi
The toll agreement must inchide a:
. Description of the toll facility covered by the agreement;

o Commitment on toll revenue use;

3

. Provision regarding use of excess toll revenues; and
. Stipulation regarding access to records.

A standard toll agreement format has not been developed. The attached executed

agreement serves as an excellent example of a toll agreement that is simple and adequately
addresses the above requirements.

Based on recent experience, there has been a trend towards including extraneous items in -
toll agreements. These include discussion on specific Federal-aid project funding or
fmancing arrangements, Federal share, design standards, compliance with other Federal-
aid requirements or other Federal laws, project oversight, etc. These items are not
required by Section 129(a)(3) and represent project specific issues that are inappropriate
for inclusion in an agreement bemg executed by the Federal Highway Administrator. If
there is a desire for written agreement on specific project issues, it should be handled
through a two-party State/toll authority agreement. Any assurances regarding project
specific Federal-aid issues should be handled by the division administrator.

As future toll agreements are developed, we expect them to only address those items
needed to satisfy Section 129(a)(3). Toll agreements that contain extraneous provisions

will be returned for revision and simplification and mmst be resubmitted for execution.



Processing of Toll Agreements

If requested, Headquarters will provide review comments on a draft toll agreement before
the final agreement is prepared for signature by State and/or toll authorities. For quick
review and comment, it is suggested the draft toll agreement be informally submitted to
HCC-32, either by E-mail or fax. :

The Administrator is the FHWA executing official for toll agreements, including
modifications to previously executed agreements. The agreements should be transmitted
from the region office to the Office of Chief Counsel, to the attention of General Law,
HCC-32. General Law coordinates FHWA Headquarters review of the agreement and
recommends éxecution by the Administrator.

For the convenience of the parties, a minimum of two counterpart originals of the toll
agreements are needed (more may be submitted if the State desires) for execution by the
Administrator. After execution by the Admmistrator, one original will be retained in
Headquarters in the Federal-Aid and Design Division. The other original (or originals)
will be returned to the region for transmittal to the State. The execution date of a toll
agreement will be the date the FHWA Administrator signs it, so do not include one. The
other signers can, however, affix a date to their signatures if they so choose.

Modification of Section 119 or 129 F Toll A

.Existing free-up toll agreements executed prior to December 18, 1991, under Section
119(e) or Section 129 of Title 23 (including former Section 129(d) toll agreements for
approaches to Interstate highways) may be modified to allow for continuation of tolls. A
provision covering the annual State maintenance certification and use of tolls, as provided
for in Section 129(a)3), may be added to these agreements. An agreement modification
needs to be executed by all parties to the agreement including the FHWA Administrator.

If an existing free-up toll agreement is not modified, the State is bound by the terms of
that agreement covering the use of toll revenues.-and free-up requirements.

hatd

Imposition of Toll

Decisions regarding the amount of tolls charged are made by the toll entity subject to
requirements under State and local laws and regulations. This decision requires no review
or input from the FHWA.

For toll activities under Section 129(a)(1XA), (C) or (D) previously discussed in the
eligibility portion of this guidance, tolls may not be imposed prior to the award of the
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physical construction contract. Decisions regarding whether tolls are collected in only one
direction of travel versus both directions are at a State's discretion.

Ownership

In addition to public ownership, Section 129(a)(2) allows private ownership of a federally
funded toll facility if the public authority having jurisdiction over the toll facility has
entered into a contract with a private entity to design, finance, construct and operate the
facility. If privately owned, the public authority having jurisdiction over the toll facility
must ensure compliance with Title 23 requirements. In addition, to be eligible for Federal
funding, the privately owned facility must be on a "public road" as defined in 23 U.S.C.
101(a).

irect B Other Entiti

Section 129(a)(4) allows a State to request that the FHWA directly reimburse another
public authority for the Federal share of a toll construction project undertaken on a facility
under the jurisdiction of the other public authority. This applies to any toll facility eligible
for construction or reconstruction under Section 129(a)(1).

[Questions relating to this guidance should be directed to Jim Overton, Federal-aid and
Design Division, at 202-366-4653.]

Attachment



AGREEMENT BETWEEN SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION
AND FEDERAL EIGEWAY ADMINISTRATION POR PUNDING FOR
CONSTRUCTION OF TOLL EIGEWAY

This Agreement, made and entered into this Zg(z—day of

» 1993, by and between the SOUTH CAROLINA
DEPARTMENT OF TRANSPORTATION, an agency of the State of South

Carolina, hereinafter referred to as "SCDOT" and the FPEDERAL
HIGHWAY ADMINISTRATION, United States Department of Transportation,
hereinafter referred to as "FHWA":;

WITNESSETEH:

WHEREAS, SCDOT desires to construct a toll highway, designated
as the Conway By-Pass in Horry County, South Carclina; and,

WHEREAS, Section 129(a) (l) of Title 23, United States Code, as
amended, permits Federal participation in the initial construction
of toll highways: and,

3
WHEREAS, SCDOT and FHWA have agreed to be bound by and to
comply with provisions of Section 129(a) of Title 23, United States
Code, as amended, for the project:; and,

WHEREAS, Paragraph 3 of Section 129(a) of Title 23, United
States Code, as amended, restricts the use of revenues:

"(3) Limitation on Use of Revenues - . . ." all toll
revenues received from operation of the toll facility
will be used first for debt service, for reasonable
return on investaent of any private person financing the
project, and for the costs necessary for the proper
operation and maintenance of the toll facility, including
reconstruction, resurfacing, restoration, and
rehabilitation. If the State certifies annually that the
tolled facility is being adequately maintained, the State
may use any toll revenues in excess of amounts required
under the preceding sentence for any purpose for which
Federal funds may be obligation by a State under this
title.” ’

NOW, THEREFORE, SCDOT and FHWA hereto agree as follows:

1. The SCDOT agrees that the ¢toll revenues from the
operation of the project will be used first for debt service, for
reasonable return on investment of any private person financing the
project, and for the costs necessary for the proper operation and
maintenance of <the toll facility, including reconstruction,
resurfacing, restoration, and rehabilitation, as provided in

1



Paragraph 3 of Section 129(a) of Title 23, United States Code, as
amended.

2. In accordance with Section 129(a) of Title 23, United
States Code, as amended, the SCDOT hereby certifies that it can and
will comply with the following requirements provided in Paragraph
3 of Section 129(a), Title 23, United States Code, as amended.

. The SCDOT agrees to certify annually that the toll facility is
being adequately maintained. The SCDOT is entitled to use any toll
revenues in excess of amounts required under Paragraph 3 of Section
129(a), as amended, for any purpose for which Federal funds may be
cbligated by a State under Title 23, United States Code.

3. The SCDOT agrees, upon reasonable notice, to make all its
records pertaining to the toll facility subject to audit by the
FHWA. The SCDOT agrees to annually audit the individual project
records for compliance with the provisions of this agreement and
report <the results thereof to FHWA. In lieu of the SCDOT
performing said audit, a repert of an independent auditor furnished
to FHWA by SCDOT may satisfy the requirements of this section.

4. That this Agreement will be prepared in duplicate
originals so that each signatory will have an original Agreement.

IN WITNESS WHEREOF, the SCDOT and FHWA hereunto have caused
this Agreement to be duly executed in duplicate as of this day and
year first written above. . :

ATTEST: S CAROLINA DE TMENT OF
RTATION
" / T 4/
W'a 777&4@4.«- »"‘"’LG"( E L
W.L. MCILWAIN DANIEL P. FANNING
Director of Finance and Executive Director
Administration =

WITNESSES: | REGOMMENDED 35: ,
) ."/" 5 7 /; : ) 5 A ROBERT L. WHITE .
&Qﬂ.ﬁ%&/ State Highway Engineer

A : ‘ | FEDERAL HIGHWAY INISTRATION

Y t

Administrgtor




May 10, 1996

GUIDANCE ON SECTION 313(b) OF THE NHS ACT
LOAN PROVISIONS UNDER SECTION 129(a)(7) OF TITLE 23

NHS Act Provisi

Section 313(b) replaced 23 U.S.C. 129(a)7), relating to eligibility of State loans for
Federal-aid rembursement. The previous provision established the eligibility of State
loans for construction of toll facilities for Federal-aid reimbursement. The NHS Act
amendment expanded eligibility of loans to include State loans to non-toll facilities with a
dedicated revenue source for Federal-aid reimbursement. Further, the States were given
greater flexibility in determining the interest rates for loans and given the authority to use
loan repayments for additional credit enhancement activities.

Background

The ISTEA amended Section 129 to allow Federal participation in a State loan to a toll
project. This provision was implemented by memoranda from FHWA Headquarters dated
March 12, 1992, and May 14, 1993. Section 313 of the NHS Act amended the loan
provisions of Section 129(a)(7).

The purpose of this guidance is to consolidate in one document, information on the loan
provisions of Section 129(a)(7) contained in the two previous memoranda, modified as
appropriate to implement the NHS Act amendments. The following provides
implementing guidance on the Section 129(a)(7) loan provisions.

Elicibili

Section 129(a)(7XA) allows the State to make loans to a public or private entity which is
constructing, or proposing to construct, a toll project that is eligible for Federal-aid
funding or a non-toll highway project with a revenue source specifically dedicated to
sypport the project. The State may request authorization of a project for the purpose of
making a loan to the public or private entity. The amount loaned by the State is
considered an eligible Federal-aid project cost.

There are no Federal requirements that apply to how a State selects a public or private
entity to be a recipient of a State loan. This seléection process, including creation of
public/private partnerships, is governed by State law. Further, it is the State’s
responsibility to ensure that the loan recipient has used the loan for the purposes specified.



A specifically dedicated revenue source is a revenue source which the loan recipient, or
other appropriate entity, pledges for repayment of the loan. Revenue sources can mchude,
but are not limited to, excise taxes, sales taxes, real property taxes, motor vehicle taxes,
incremental property taxes, or other beneficiary fees. (However, there are criteria that
limit use of airport revenues as a dedicated revenue source, and any proposal to use
airport revenues must receive Headquarters’ concurrence prior to authorization of the
loan.)

The pledge for repayment may involve all or only a portion of a revenue source or a
combination of various revenue sources. In requesting authorization of Federal-aid
funding for a loan to a project with a dedicated revenue source, the State will identify the
dedicated revenue source(s) and provide written assurance that a pledge has been secured
regarding use of the revenue sources(s) for repayment of the loan.

—

If a project meets the test for eligibility, a loan can be made at any time. The loan may be
for any amount, provided the maximum Federal share of the total eligible project cost is
not exceeded. Total eligible project cost is limited to the costs of engineering, right-of-
way acquisition, and physical construction remaining to be accomplished at the time the
FHWA authorizes the loan to be made. In other words, a loan can be initiated on an
active, eligible project, but the amount cannot include the cost of work done prior to the
loan authorization. A loan project can be authorized under the advance construction
provisions of 23 U.S.C. 115 that apply to the type of Federal-aid funds being used.

Federal-aid funds for loans may be authorized in increments. Federal-aid funds are
obligated in conjunction with each incremental authorization. The State is considered to
have incurred a cost at the time the loan, or any portion of it, is made. Federal funds will
be made available to the State at the time the loan is made.

Federal Share/Non-Federal Share
The Federal share for a loan project under Section 129(a)(7) is established by Section
129(a)5). Accordingly, the Federal share is 80 percent and may not be adjusted in

- accordance with a sliding scale under 23 U.S.C. 120. The non-Federal share may be
provided by the public or private entity receiving the loan.

Compli ith Federal I

The State must ensure that the project is carried out in accordance with Title 23 and other
applicable Federal laws, including any environmental and right-of-way provisions inchuded
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in Federal law. The only exception, discussed under "Other Issues," concerns
procurement of consuitants or contractors by a private entity or toll authority. The initial
toll or non-toll project for which a State has requested Federal payment for a loan is
viewed as a Federal-aid project subject to the same basic requirements and FHWA
oversight responsibilities which are being followed for comparable non-loan Federal-aid
projects.

Subordination of Det

At a State's option, the amount of any loan eligible for Federal reimbursement under
Section 129(a)(7) may be subordinated to any other debt financing for the project.

Repayment/Terms of Loan

Loans must be repaid to the State. The repayment must begin within 5 years after the
project is completed and opened to traffic and must be completed within 30 years after the
datg Federal funds are authorized for the loan or first increment of the loan. Interest on
the loan is at or below market rates, as determined by the State, to make the project which -
is receiving the loan feasible.

Subsequent Use of Repaid Amounts
The State may use repaid amounts for:
. Any project eligible under Title 23, or

. The purchase of insurance or for use as a capital reserve for other forms of credit
enhancement for project debt in order to improve credit market access or to lower
interest rates for projects eligible under Title 23.

No Federal requirements attach to activities advanced with funds repaid to the State.

Other Issues

Loan guarantees are not an eligible activity under the Section 129(a)(7) loan program.
However, a reimbursable Section 129(a)(7) loan could well act as credit enhancement
where a public or private entity is seeking market fmancing for a project.

Federal funds can participate in the construction of a toll facility or a non-toll facility with
a dedicated revenue source either through a direct commitment of funds to the project (a
regular Federal-aid construction project) or through a loan(s) to the public or private
entity building the project. A State could also choose to use its Federal-aid funds to
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finance a portion of a project as a regular Federal-aid project and use a reimbursable loan
for another portion of that project.

If Federal funding involves a regular Federal-aid project, the consuitants or contractors
used on the Federal-aid project must be selected under the Brooks Act or Title 23
competitive bidding procedures, respectively. However, if the Federal-aid funding is only
via a Section 129(a)(7) loan project to a private entity or toll authority, that entity is
allowed to select the consultant or contractors in whatever manner it sees fit as long as the
selection process follows State laws and procedures.

[Questions relating to this guidance should be directed to Jim Overton, Federal-aid and
Design Division, at 202-366-4653.]



May 10, 1996

GUIDANCE ON SECTION 322 OF THE NHS ACT
THIRD PARTY DONATIONS OF FUNDS, MATERIALS, OR SERVICES
FOR FEDERALLY ASSISTED PROJECTS

NHS Act Provisi

The NHS Act amended 23 U.S.C. 323 to allow donated funds, materials, and services to
be used as the State’s matching share. Section 323 previously limited eligible donations

to real property.

Elizible Donati

These guidelines only apply to third party donations of funds, materials, and services.
Third parties may inchude an individual, company, association, etc., but do not include a
Federal, State, or local government agency.

3
Donations must be made by the third party after the date the project is approved by
FHWA and prior to approval of the final voucher. No donations are eligible prior to the
date of the NHS Act, November 28, 1995. Donated materials and services must meet the

eligibility requirements of the project.

Eligible donations may be applied to the State’s matching share of the project on which
the donation was made. Donations cannot be used to revise matching shares on unrelated
projects. At no time may the Federal share of costs exceed the total project costs actually
incurred by the State. If donations exceed the State’s share, the excess will be used to
reduce the remaining project cost. If cost overruns occur, any excess donations previously
used to reduce the remaining project cost, may be used ta satisfy the State’s matching
share of the cost overruns. '

Federal Funds Used as Matching
In a few cases, Federal funds with specific legislative authority may be used to match other

Federal funds. The following Federal funds may be used to match Federal-aid highway
funds:

State and Local Assistance Act (P.L. 92-512)

HUD Commumity Development Block Grants (P.L. 93-383)

Public Works Employment Act of 1976 (P.L. 94-369)

Delaware and Lehigh Navigation Canal National Heritage Corridor Act of 1988
(P.L. 100-692).

®e & o o



Documentation

Donations applied to the State’s matching share must be documented. Records must
show how the value placed on in-kind materials and services was derived. To the extent
feasible, volunteer services will be supported by the same methods that the organization
uses to support the allocability of regular personnel costs, ie., time sheets, time cards, etc.
(This is reterated m OMB Circular A-87, Attachment B Section 11(i) Donated Services
and 49 CFR 18.24.)

Valugtion of Donati

Donated materials and services will be valued at their market value at the time of the
donation. Donated services may include labor, equipment, and costs related to providing
the service. Donated labor will be valued at rates consistent with those ordinarily paid for
similar work in the donor’s organization. If the donor does not have employees
performing similar work, the rates will be consistent with those ordinarily paid by other
employers for similar work in that location. Equipment will be valued at the fair market
rerital value or reasonable use rates.

[Questions relating to this guidance should be directed to Max Inman, Office of Fiscal
Services, at 202-366-2853.]
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Previous implementing guidance for Section 1044 was provided to you by a

June 22, 1992, memorandum issued jointly by the FHWA, FTA and NHSTA, and b5y
September 2, 1992, and April 3, 1995, memorandums from this office that
provided further clarifications or modifications. The FHWA continues to serve
as the lead Agency in administering this provision.

In order to provide the States greater flexibility and to simplify
administration of this section of law, the FHWA has decided to change two
requirements in the implementing guidance reiated to use of credit earned.
First, the reguirement regarding lapse of credit after the fiscal year earnsg
plus 3 additional fiscal years is eliminated. Once a credit amount is
appropriately established, this credit will remain available until used by the
State. Second, the requirement that the maintenance of effort (MOE) test must
be met for the fiscal year the credit is to be used is eliminated. The only
time the MOE test will be required is at the time the credit amount is

established.

These changes are effective the date of this memorandum. Any previously
approved credit from Federal FY 1992 that has lapsed may be restored. This
restored credit and any other unused balances of previously approved credit
are available-to a State to use on future work authorized under Title 23 and
the ISTEA. This credit may not be used to adjust the non-Federal share of
projects authorized prior to the date of this memorandum. ‘

My April 3, 1995, memorandum set forth three alternate methods of establishing
which 4-year period will be used in the MOE determination. These three
alternates remain available to & State for use when satisfying the MOE test
required to initially establish credit for a fiscal year. A State continues
to have a one-time opportunity to determine which MOE alternate it wants to
use consistently for all credit determinations. For a State that has not
previously had a Section 1044 credit approved, this cne-time opportunity wil:
be exercised with its initial application for establishing credit under
Section 1044. For a State with 3 previously approved Section 10844 credit, it
will be given another opportunity, during its next application for credit, to
verify which MOE alternate it wants to use.



The one-time opportunity to select the MOE alternate during a3 State’s next
application for credit is alsc availabie to those States that have previous!
selected either MOE Alternate 2 or 3; however, if a State elects to change
from either MOE Alternate 2 or 3 to another MOE alternate, it will not be
allowed to use the same 4-year period for more than one MOE determination.
is suggested that any proposals under this paragraph be discussed with
Headquarters prior to the State submitting a request. .

Questions regarding this memorandum should be directad to Mr. Jim Overzon of
the Federal-Aid and Design Division at 202-366-4653.

Thomas J. Ptak

Federal Highway Adminstratior
HNG-12:JMOverton:cad:54654:04/10/96
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To Regional Federal Highway Administrators

Initial implementing guidance for Section 1044 was provided to you by a
June 22, 1992, memorandum issued jointly by the FHWA, FTA and NHSTA. The FHWA
continues to serve as the lead Agency in administering this provision.

The initial guidance on the maintenance of effort (MOE) determination is being
modified by this memorandum. This modification gives the States more
flexibility in deciding which 4-year period of time will be used in the MOE
determination. There will now be three alternates as follows:

o MOE Alternate 1 - This alternate will use the 4 years prior to the
Federal FY. This is the existing method and follows the instructions
set forth in the June 22, 1992, implementing guidance. (Example: The
MOE for Federal FY 1995 would be satisfied if a State’s FY 1994 non-
Federal transportation capital expenditures equal or exceed the average
of such expenditures for FYs 1991, 1992 and 1993.)

o MOE Alternate 2 - This alternate will use the 4-year period beginning
3 years prior to the Federal FY with the fourth year being the Federal
FY itself. This is a new method for making the MOE determination.
(Example: The MOE for Federal FY 1995 would be satisfied if a State’s
FY 1995 non-Federal transportation capital expenditures equal or exceed
the average of such expenditures for FYs 1992, 1993 and 1994.)

o MOE Alternate 3 - This alternate will use the 4-year period beginning
2 years prior to the Federal FY and extending through the year after the
Federal FY. This is a new method for making the MOE determination.
(Example: The MOE for Federal FY 1995 would be satisfied if a State’s
FY 1996 non-Federal transportation capital expenditures equal or exceed
the average of such expenditures for FYs 1993, 1994 and 1995.)

If a State decides to use MOE Alternate 1, it should continue to follow the
process established by the June 22, 1992, implementing guidance. A State’s
MOE certification should continue to be forwarded to FHWA Headquarters for
approval action.

If a State decides to use either MOE Alternate 2 or MOE Alternate 3, it will
request approval from the FHWA to do so. The State’s submission will not
include a "certification” but instead merely be a request to use either MOE
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Alternates 2 or 3. Since both of these alternates rely on determining actual
expenditures at a future point in time, the certifications will subsequently
be made by the State once the time period involved has transpired. For
example, if in Federal FY 1995 a State decides to use MOE Alternate 3,
compiiance with the MOE will not be known until after the end of the State’s
FY 1996, at which time the MOE certification would be submitted for approval.
A State’s request to use either MOE Alternates 2 or 3 and the subsequent
certifications must be submitted to FHWA Headquarters for approval action.

Both MOE Alternates 2 or 3 represent increased risks for a State since these
alternates rely on future year non-Federal transportation capital expenditures
that could be significantly affected by economic turndowns or political
changes. Should a State not meet the future expenditure levels and in turn
fail to be able to certify that a specific MOE test has been meet, any credit
used on Federal-aid or other ISTEA projects during the Federal FY related to
that MOE determination would immediately be withdrawn. In addition, any
credit earned under the credit determination directly tied to the MOE
determination would be lost. Both of these actions would require the
immediate replacement of Federal funds with State funds on the affected
Federal projects and could create a cash flow problem for the State.

These new options for determining MOE can only be used for Federal FY 1995 or
subsequent Federal FYs. Once a State has selected the MOE alternate it wants
to use, then it must continue to use this same MOE alternate in all future MOE
determinations. No switching between MOE alternates will be allowed except as
noted in the following paragraph for States that have had a previously
approved Section 1044 credit.

We are giving a State a one-time chance to determine which MOE alternate it
wants to use. For a State that has not previously had a Section 1044 credit
approved, this one-time chance will be exercised with its initial application
under Section 1044. For a State with a previously approved Section 1044
credit, it will be given one opportunity, whenever it chooses, to change from
MOE Alternate 1 to either MOE Alternate 2 to 3.

This modification in the implementing guidance for MOE determinations will not
affect the guidance for determining Section 1044 credit amounts. These credit
determinations will continue to be done in accordance with the guidance in the
June 22, 1992, memorandum.

We would appreciate your advising the States of the additional flexibility
available for the MOE determination. Questions regarding this memorandum
should be directed to Mr. Jim Overton of the Federal-Aid Program Branch at

202-366-4653.
W%fﬂ/@v

Thomas J. Ptak

’/,,f'
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Initial implementing guidance for Section 1044 was provided to you by a
June 22 memorandum issued jointly by the FHWA, FTA, and NHTSA. The FHWA is
serving as the lead agency in accepting a State’s certification regarding
determination of the credit and maintenance of effort (MOE) amounts.

One modification to this initial guidance is being impiemented with this
memorandum. The June 22 guidance did not allow the use of the soft match
provision until FHWA acceptance of a State’s credit and MOE certifications.
Effective the date of this memorandum, Federal-aid projects may be
conditionally authorized using the soft match provisions subject to a State
providing appropriate credit and MOE certifications and their subsequent
acceptance by the FHWA.

Several questions have been raised by the division offices and States
concerning the credit and MOE determinations and application of the soft match
provisions. These questions and our responses follow.

Determination of Amount of Credit

Question 1: Do toll authority expenditures for capital improvements on public
highway facilities need to be in the same year as the revenues are generated?

Answer: Toll authority expenditures are based on when the actual
expenditures are made regardless of when the revenue was raised.

Question 2: A toll authority receives grant funds from the State DOT or State
legislature. Can these funds, when expended by the toll authority, be
included in the credit calculation?

Answer: No. Grants are not considered to be revenues generated by the
toll authority.

Question 3: Does the Federal FY have to be used for the credit calculation?

Answer: It is expected the Federal FY will normally be used

for both the credit and MOE calculation. However, if a State can
demonstrate to the FHWA division office that data by Federal FY is not
readily available but is available by State FY or on a calendar

year basis, then these alternate 12-month periods can be used in making



one or both of the calculations. For example, a State could use a
calendar year in determining the credit amount, if that is the way toll
authorities routinely keep their accounts, and then use the State’s own
June 30 FY in determining the MOE. If a State does use these alternate
time periods, they must continue to use the same 12-month periods in
future credit and MOE determinations. Notwithstanding this flexibility,
the application year for use of the credit towards the non-Federal share
of eligible Federal-aid projects must be the Federal FY.

Question 4: For FY 1992, when is the deadline for submitting the credit/MOt
certifications?

Answer: The determination of credit earned for application beginning in
FY 1992 could theoretically be figured any time prior to that point in
time the credit lapses. Lapse for the FY 1992 determination would occur
at the end of FY 1995. Of course, the State would have to satisfy the
MOE determination for FY 1982 to earn the credit for the FY. In
addition, for a State to be able to apply the credit in any given FY,
they must have met the MOE test at that point in time.

Question 5: Since funds spent by toll authorities on their own facilities are
counted in the credit calculation and since those funds can be borrowed funds,
can initial construction of a toll road be counted as credit even though the
road is not open to traffic yet?

Answer: If the borrowed funds used to pay for initial construction are
to be repaid by revenues generated by the toll authority, then the
actual expenditures of these borrowed funds for initial construction in
a given fiscal year can count in the credit calculation for that fiscal
year. -

Question 6: Can funds spent on preliminary engineering or right-of-way for
future projects be counted in the credit calculation?

Answer: Yes, if they relate to construction projects that are eligible
to be counted for the credit purpose.

MOE Determination

Question 1: Are expenditures actual cash outlays or are expenditures when
funds are encumbered (obligated) for a contract?

Answer: Expenditures are based on actual cash outlays.

Question 2: Do non-Federal transportation expenditures include only the
normal Title 23 highway construction costs or does it include the cost of
computer design equipment, vehicles (ambulances and fire trucks) purchased
under the 402 program, traffic monitoring equipment, etc.?
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Answer: The MOE determination is based on expenditures for highways and
transit systems. If data is available, the State could include
expenditures for 402 program activities, traffic monitoring and computer
equipment, etc., related to highways in the MOE determination. If these
types of expenditures are included in the MOE determination, for
consistency they should be provided for all years used in the MOE
determination.

Question 3: Why were expenditures on airports excluded from MOE?

Answer: Since the soft match provision is limited in application to
projects eligible for funding under Title 23 or the ISTEA, it cannot be
used for other DOT modal projects such as airports or maritime
facilities. Accordingly, it was decided these other types of non-
Title 23 or non-ISTEA projects would not be included in the MOE
calculation.

Question 4: Does the Federal fiscal year have to be used for the MOE
calculation?

Answer: Not necessarily (see Credit - Question 3).

Question 5: Is the MOE a "yes/no" decision or is use of soft match limited to
the incremental amount of increase in the MOE.

Answer: The MOE is a determination of eligibility; either the State
qualifies or does not. If the State qualifies, then it can use any or
all of its credit amounts as soft match.

Question €: Can funds spent 6n preliminary engineering and right-of-way for
future projects be counted in the MOE calculation?

Answer: Yes, if they relate to construction projects that are eligible
to be counted for MOE purposes.

Question 7: Do local government expenditures or those by toll authorities
have to be included in the MOE calculation?

Answer: It is preferable that the MOE include local governmental and
toll authority expenditures. However, we will accept a MOE calculation
that does not. If a State excludes these types of expenditures in their
initial calculation, then future MOE calculations by the State, for
consistency, must also exclude these types of expenditures.

Question 8: If a toll authority receives grant funds from the State DOT or
State legislature, can these funds, when expended by the authority, be
included in the MOE calculation.

Answer: If the State is including toll authority expenditures in its
MOE calculation (see Question 7 above), then that portion of a grant
actually expended by a toll authority on construction can be included in
the MOE.



Application

Question 1: If a State does not include local government expenditures in the
MOE calculation, can the soft match credit be used on local government
projects?

Answer: Regardless of which governmental units are included in the MOE,
if a credit is approved for use, the soft match provision is available
for all Title 23 and ISTEA projects at the discretion of the State and
with whatever conditions the State wishes to place on local entities.

Question 2: For Federal-aid highway funds, is soft match limited to only the
formula funds?

Answer: No. Soft match can be used in all Federal-aid programs under
Title 23 or ISTEA.

Question 3: Can new projects be split funded with formula funds subject to
obligation authority and other funds exempt from obligation authority?

Answer: Yes. The State has the option of applying the soft match
provision to any or all of the funding sources eligible for soft match
that are being used to finance the project.

Question 4: A State has an unused balance of credit at the end of FY 1992
that is carried forward into FY 1993. 1Is a new MOE determination needed
before the State can use this carryover in FY 1993?

Answer: Yes. A new MOE determination (for the next 12-month period the
State is using) will need to be certified by the State for application
of the credit (either the carryover balance or the next year’s credit
determination) in Federal FY 1993. If this certification is not
available, conditional authorization of projects using the soft match
provisions may be approved subject to the State providing appropriate
MOE and/or credit certification.

Question 5: Can a State which qualifies for soft match use the soft match
credits on previously authorized projects?

Answer: No. However, use of conditional authorizations is allowed for
work authorized on or after the date of this memorandum while a State is
documenting its qualifying amounts.



Questions regarding this memorandum should be directed to Mr. Jerry Poston,
Chief, Federal-Aid Program Branch, FTS 202-366-4652, or Mr. Jim Overton, FTS

202-366-4653, of his staff.
'_Zié:g/zvj L

/4//41///Anthony R. Kane
ce: '

Ms. Derby (NR0-01)
Mr. McManus (TGM-1)
Mr. Fleischman (TGM-10)
Mr. Butler (NRO-10)



Subject’

From:

To

(A | Memorandum

INFORMATION: Section 1044 of the 1991 Gat  June 22, 1992

ISTEA - Credit for Non-Federal Share

Reoly to

See Below Atn ot UNG-12

Regional Federal Highway Administrators

Regional Federal Transit Administrators

Regional National Highway Traffic Safety Administrators
Federal Lands Highway Program Administrator

Section 1044 permits a State to use certain toll revenue expenditures as a
credit toward the non-Federal matching share of all programs authorized by
Title 23 and the ISTEA. This is in essence a "soft match® provision that
allows the Federal share to be increased up to 100 percent to the extent
credits are available.

The purpose of this memorandum is to provide initial guidance for implementing
this provision. The following discussion covers determination of the credit
amount, determination of the maintenance of effort test, and overall
application of the credit.

1. Determination of Amount of Credit

The amount of credit earned is based on revenues generated by the
toll authority (i.e., toll receipts, concession sales, right-of-way
leases or interest) including borrowed funds (i.e., bonds, loans)
supported by this revenue stream that are used by that authority to
build, improve or maintain highways, bridges or tunnels that serve
interstate commerce. The following requirements apply:

o The toll facility generating the revenue must be open to public
travel.

o The toll authority may be a public, quasi-public or private
entity.

o The amount of credit is based on expenditures (outlays) by a toll
authority for capital improvements to build, improve, or maintain
public highway facilities that carry vehicles involved in
interstate commerce (the degree does not matter). It cannot




include expenditures for items such as routine maintenance work
(i.e., snow removal, mowing), debt service or costs of collecting

tolls. Further, such expenditures must have been made for
improvements paid for entirely without Federal funds. These

lmprovements can be on facilities which have had prior Federal
unding.

o The soft match opportunity begins with fiscal year (FY) 1992. The
amount of soft match credit is based on the prior year’s
expenditures. A credit for any given FY can only be earned if a
State’s non-Federal transportation capital expenditures (as
defined in under Item 2 below) in the prior FY equal or exceed the
average level of such expenditures for the 3 FYs preceding that

- prior FY. For example, to earn a credit for use in FY 1992 a
State must first determine if it has qualifying toll authority
expenditures in FY 1991. Then a State must also demonstrate that
its FY 1991 non-Federal transportation capital expenditures equal
or exceed the average of such expenditures for FYs 1988, 1989 and
1990.

o The State will have 4 FYs to use the credit amount established for
any FY, these being the FY for which the credit amount was
established plus the following 3 FYs. For example, if a State
establishes a credit for FY 1992 based on the FY 1991 toll
authority expenditures, the credit is available for projects
authorized in FYs 1992, 1993, 1994 and 1995. However, any portion
of this credit not used by the end of FY 1995 lapses.

Accordingly, the State must establish a special account to track
appropriate credit amounts and their subsequent use by FY.

o For chartered multi-State toll entities, the amount of credit must
be divided equally among all the charter States.

o The State will provide the FHWA a certification that:

- The credit has been based on expenditures for improvements
that met the above criteria.

- Lists the qualifying toll facilities generating the revenue and
the total expenditures being proposed for use as credits along
with the total non-Federal transportation capital expenditures
for each of the last 4 FVs.

Maintenanc ffo MOE) Determination

To be able to use the credit, a State’s non-Federal transportation
capital expenditures in the prior FY must have been at or above the
average level of such expenditures for the 3 FYs preceding the prior
FY.



The following requirements apply:

o The calculation of the non-Federal transportation capital
expenditures must include expenditures to build, improve or
maintain (but not routine maintenance) public highways, including
toll facilities, and transit systems within the State. These
would include expenditures on projects wholly funded by the State,
plus the non-Federal shares of all federally funded highway and
transit projects.

o The MOE determination is based on data for the previous FY
compared to the preceding 3-year average. For example, if a State
wants to use this credit provision in FY 1992, it would determine
the amount of its non-Federal capital transportation expenditures
for FYs 1988, 1989, and 1990, and compare the average of those
3 FYs with the FY 1991 expenditures. To satisfy the MOE test,

FY 1991 expenditures must equal or exceed the average of
FYs 1988, 1989, and 1990.

o The State will provide the FHWA a certification as to the total
capital expenditures to demonstrate compliance with the MOE
test.

o In addition to the certification of amount of credit (under Item 1
above) and the MOE amounts, a State must also certify that it has
on file adequate documentation to support these amounts. These
records will be available for audit or inspection.

Application

o The required certifications in Items 1 and 2 above are to be
provided to the FHWA Division Office. The FHWA acceptance of a
State’s certifications must be accomplished prior to use of the
soft match provision on any Federal-aid project. Until experience
is gained in the operation of this new provision, the
certifications shall be forwarded to FHWA Washington Headquarters
for review prior to any field approval of a project with the
increased Federal share. The FHWA Headquarters will notify FTA
and NHTSA Headquarters when certifications are accepted.

o A request to use the soft match provision on a specific Federal-
aid project should be submitted to the appropriate Federal Agency,
FHWA, FTA or NHTSA, administering the project.

o The soft match provision is initiated at the time Federal funds
are obligated and can only be used if the State has met the MOE
test at that point in time. The State has the option of using
amounts of credits to cover all or a portion of the non-Federal
share of a project. The result is that the effective Federal
share of an eligible project could be any value up to 100 percent.



o For eligible projects, whatever effective Federal share is
established at the time of project authorization must be used
throughout the life of the project. Subsequent overruns or
underruns would be processed at this effective share provided a
balance of credits are available.

o The State must establish a special account to track appropriate
credits. The State may place into the special account the amount
of credit that the FHWA has accepted under Item 1 above. When the
State requests authorization of a project using the Section 1044
provisions, it shall request that all or a portion of the non-
Federal share be credited from the special account. These
projects will be processed and administered in accordance with-
normal procedures except the amount of funds authorized on the
project and the Federal pro rata share will be increased. When
the State submits a request to use credits from the special
account, it will reduce the account in the same amount applied to
the projects. The amount of non-Federal share credited will be
deducted from the unobligated balance of Federal-aid funds
available and charged to the State’s obligation limitation.

Questions regarding determinations of credit and MOE or application on FHWA
administered projects should be directed to Mr. Jerry Poston, HNG-12,

(FTS 366-4652). Questions on application on FTA and NHTSA administered
projects should be directed to Mr. Ed Fleischman, TGM-10, (FTS 366-1662) and
Gary Butler, NRO-10, (FTS 366-2674) respectively.
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I am pleased to announce that under the innovative financing test and
evaluation project, TE-045, a nationwide project has been established to
allow use of an alternative Federal share for transportation enhancement
projects. The purpose of this innovative f1nanc1ng project is to assess
whether or not allowing greater flexibility in assembling resources to

fund transportation enhancements will remove significant barriers to their
advancament and to establish the effects., if any, on how Federal dollars might
leverage aaditional funas.

Since the early days of the ISTEA implementation, we have heard that
Federal-aid highway program requirements for matching funds on a
project-by-project basis presented a barrier to a significant number of
transportation enhancement projects. This message was conveyed at the ISTEA
regional roundtables, in the work of FHWA’s national performance review team,
in several State proposals for the innovative financing test and evaluation
project, in numerous pieces of correspondence, and in the program review on
the implementation of transportation enhancements. To address this issue we'
have decided to establish a nationwide project, under the innovative financing
initiative, to test and evaluate the advantages and disadvantages of providing
additional f1ex1b111ty by permitting States to receive credit for private cash
donations, and in-kind contributions.

Under this innovative financing project, States are authorized to use

private cash, in-kind contributions, and funds from.other Federal agencies as

resources on the enhancement project, and thus reduce the total cost incurred

on the Federal-aid project. With this authorization, the Federal share,

applied"to the reduced project cost, cou1d be up to 100 percent on individual
" projects if a State so chooses.

This new authority applies to all projects and project elements that qualify
as- transportation enhancement activities under the definition in 23 USC 101

- and that are financed with Surface Transportation Program funds. This
flexibility is available for all projects obligated on or after the date of
this memorandum and continuing until the end of fiscal year 1997.



Our intent is to evaluate the effectiveness of this new approach so that

we can recommend appropriate legislative language during the reauthorization
process. As States begin using this new flexibility, we would appreciate
feedback on the degree to which this approach addresses the matching fund
problems associated with transportation enhancements, whether or not there
are any lessons learned that would lead us to propose changes to matching
requirements for the larger FHWA program, whether or not there are any
unforeseen problems associated with this approach, and the extent to which
this approach either increases or decreases States’ ability in leveraging the
Federal dollar. - Of particular interest is the extent to which this funding
flexibility has affected the obligation of funds in the transportation
enhancement setaside.

In allowing the share for Federal-aid funds to increase up to 100 percent, it
is not our intent to discourage the use of other resources on transportation
enhancements. Indeed, one of the benefits associated with transportation
-enhancements lies in the variety of governmental and public-private
partnerships being formed. At the heart of these partnerships lies mutual
commitment. We therefore encourage States to continue to require

that all undertakings supported with transportation enhancement funds include
a non-FHWA commitment equivalent to at least 20 percent .of the value of the
transportation enhancement. (This might be less in States with large Federal
land holdings operating under sliding scale matching rates). Also, to the
2ytant thit ron-Federa] dollars constituta at least 20% on an agaraqate
program basis, rather than on a project-by-project basis, a program level
match may be an alternative for States to consider.

The project agreements for projects advanced under this flexibility should
reference test and evaluation project TE-045 as the basis for the increased
Federal share. They also should provide for a State evaluation and report on’
the results of these tests.

Contact persons for this effort are Mr. Jerry Poston, Chief of the Federal-Aid
and Design Division (202) 366-0494, Mr. Max Inman, Chief of the Federal-aid
Financial Management Division (202) 366-2853, and Mr. Fred Skaer, Chief of the
Environmental Programs Branch (202) 366-2065.
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Subject:
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To:

Q . Memorandum

US.Departraent
of Transporiation

Federal
Highway

INFQRMATION: Donations to Federal-aid Projects Date: February 4, 1997

Director, Office of Finance and Budget Reoy o HFS-40
Washington, D.C. 20590

Regional Administrators

The purpose of this memorandum is to provide policy on the calculation of donation credits which
may be applied toward the State’s share of project costs in accordance with Title 23 United States
Code (U.S.C.)) 323.

Title 23 U.S.C. 323 allows States to credit the non-Federal share of project costs with the fair
market value of land donated to and incorporated into a specific project. The National Highway
System Designation Act of 1995 amended Title 23 U.S.C. 323 to allow donated funds, materials,
and services to also be used as the State’s matching share of project costs.

Donations are essentially treated the same as incurred costs. For example, the donated item must
qualify as a participating cost meeting eligibility standards and be within the scope of the project.
The common rule (49 CFR Part 18) requires a donation to be made during the period of the grant
(between authorization and final voucher). Donations made prior to authorization should be
treated as a cost incurred prior to authorization under 23 CFR 1.5(b).

When calculating the pro rata share of project costs, the donation should be treated the same as a
cost incurred. The value of the donation is added to the total project cost and the appropriate pro
rata calculation made. However, in the case of a large donation, the amount of Federal funds
obligated cannot exceed the actual project costs.

. In 1992 the Office of Right-of-Way (now the Office of Real Estate Services) issued the

Right-of-Way Project Development Guide (PDG), which showed three methods (actual cost
cash basis, project value basis, and participating ratio basis) of calculating right-of-way donations.
The above policy modifies the PDG’s Section 6 - Donations, Attachment 6-2 by deleting methods
1 and 3 from the examples for calculating donation credits. The Oﬁce of Real Estate Services
will revise the manual accordingly.

If you have questions or need additional information, please contact Phyllis Jones at

(202) 366-2854.
5.7 il

Frederick G. Wright, Jr.

Attachment
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Attachment

For example, where an 80-20 project has incurred cash costs of $1 million and the value of
donations total $100,000, the project would have a total value of $1,100,000. To determine the
Federal/State pro rata shares, apply the appropriate ratio to the total value of the project as

follows:

Actual cash outlay for project costs incurred
Value of donations [includes real property, funds, materials, and services]
Total value of project

Federal pro rata share of total value of project = 80% [80% of $1,100,000]
State pro rata share of total value of project = 20% [20% of $1,100,000]
Total value of project

State pro rata share of total value of project
Value of donations -
Actual cash outlay by State for project

If the value of the donation is $500,000, then the Federal share is limited to the amount
of actual cash outlay for the project calculated as follows: -

Actual cash outlay for project costs incurred

Value of donations [includes real property, funds, materials, and services]
Total vatue of project

 Federal pro rata share of total value of project = 80% [80% of$1,soo,oool

The Federal obligation amount is limited to the actual cash outlay

$1,000,000
+100,000
$1,100,000

$ 880,000
+220.000
$1,100,000

$ 220,000

- 100,000
$ 120,000

$1,000,000

+300,000
$1,500,000
$1,200,000

$1,000,000

141003
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UNIT 3: STATE INFRASTRUCTURE BANKS

PURPOSE:

The purpose of this unit is to provide participants with case study examples of State
Infrastructure Banks (SIBs) including requirements and examples.

WHAT YOU WILL LEARN IN THIS UNIT:
1. State Infrastructure Bank examples.

2. State Infrastructure Bank requirements.

WHAT WILL HAPPEN IN THIS UNIT:

Participants will be presented State Infrastructure Bank (SIB) case study experiences and
requirements.

—_— e e e ey
STATE INFRASTRUCTURE BANKS PAGE1
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STATE INFRASTRUCTURE BANK (SIB)
PILOT PROGRAM

* Goal of SIB Pilot Program: To understand how SIBs can leverage
Federal dollars to increase transportation infrastructure
investments as ISTEA reauthorization legislation moves forward

* Definition: A SIB is an infrastructure investment fund that can
be created at the state or regional (multi-state) level to make
loans and provide other forms of financial assistance to surface
transportation projects

 SIBs give states more flexibility regarding project selection,
acceleration, and financing structure enabling states to achieve
economic development through transportation infrastructure—
""pay as you grow"'

x
[ S ———
Vil 0365534

r— Innovative Finance and Statewide Financial Planning

STATE INFRASTRUCTURE BANK (SIB)
PILOT PROGRAM

 Section 350 (of the NHS Designation Act of 1995) enabled 10 Pilot
States to test the use of SIBs as a means of increasing and
improving both public and private investment in transpor tation

* Matching Requirements: 80% Federal; 20% non-Federal match
(traditional matching ratios)

— A maximum of 10% of most of FY '96 and FY '97 Federal
apportionments

- State, local and private funds; up to 20% of the total deposit
(overmatch permitted)

Visual 0365534

f PAGE 1
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FINANCIALASSISTANCE AVAILABLE
THROUGH SIBs

In addition to making loans, SIBs can enhance cr edit, serve as a
capital reserves, subsidize interest rates, ensure letters of credit,
finance pur chase and lease agreements for transit projects, provide
bond or other debt financing security, and provide other forms of
assistance that leverage funds.

 1st Generation (separate highway and transit accounts)

- Highway Account—Construction of Federal-aid highways as
broadly defined under Title 23

- Transit Account—Capital transit projects
- Follow Federal procedures

¢ 2nd Generation (repayment account funds)
— Title 23 eligible transportation projects

- Follow state procedures

s
Visual 0365534
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SIB SELECTION PROCESS

» Criteria for selecting states to participate in the pilot:
- Readiness to implement a SIB
— State-level enabling legislation and administrative authority
— Capacity to capitalize with Federal and state funds
- Projects ready to be assisted by the SIB

(Published in December 28, 1995, and February 21, 1995, Federal Register
notices; and upcoming Federal Register notice soliciting new applications)

« 8 states designated on April 4, 1996 (AZ, FL, OH, OK, OR, SC,
TX, VA)

« 2 states designated on June 21, 1996 (CA, MO)

Visual CA.65534

PAGE2
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As of October 31, 1996

STATE INFRASTRUCTURE BANKS

Vet 0L 65534

r— Innovative Finance and Statewide Financial Planning

State Infrastructure Bank
liustration of Disbursement of Elegible Highway Funds
FY 1998 and FY 1997
Designated | FY 1996 Funds FY 1998 FY 1998 FY 1996 FY 1997 Funds FY 1997 FY 1997 Total
SB S Elgible for SIB | C. c : c Elgblefor SIB | C c
Use® 0SB - -15% -53% Use* oS8~ - 15% Avaitable
.| Notto Exceed | DI D Not to Exceed | Disbursement | Before and
10% Amount Amount 10% Amount After Oct. 1,
(Avail. Betors | (Aval Aher (Avai. Before 1996
10/1/98) 10/1/96) 10/1/96

Arizona 202.285.258 |  20.228.526 3,034.279 10,721,119 .g,sro.ms 22.757.092 3413564 | 17.168.961

Caltfornia 1.239.694.531 | 123.9689.453 18,595,418 65,703,810 | 1.394.656.347| 139.485835 20919845 | 105.219.073

Florida 604899552 | 60489.955| 9073483| 32059678| 680511.996| 63051200 10207.680] 51.340.849

Missouri 321,132,433 32.113.243 4.818,988 17,020,019 381273.987 36,127,399 5,419,110 27.258.115

Ohio 519,895,625 |  51,889.563 7,798,434 27.554.488 584.882.578 | 58.488.258 8,773.239 44,128,142

Oidshoma 208922943 | 20.632.294 3,103,844 10988916 232788311 23,278,831 3401825) 17562585
| Oregon _ 198079245 | 19.807.925| 2971.189| 10498.200| 222839.151| 22283915| 3342587 | 16811978

So. Cargiina 204,481,730 20,448,173 3,088,928 10,836,472 230,019.448 23.001,945 3.450.292 17.353.689

Texas 822435.624 | 82243.582 12.338.534 43589.088| 925240.077| 92.524.008| 13.878,601 69.804 223
| Virginia 329790253 | 32979.025| 4.946854| 17478.883| 371014.035| 37.101403| 5.565.211) 27.990.948

Totais 4,849,597,194 l 464,959,719 I 69,743,958 I 248,428,651 | 5.230.796.843 I 523,079,684 ] 78,481,953 | 394.634.562 |
*  Total apportionments for interstate Reimbursements, interstate Maintsnance, National Highway . Surtace Transportation

Program, Donor State Bonus, Hold Harmiess and 80% Payments Adiustments, will count against the State's ional ceiling.
However, Minimum Allocations apportionments to the SIB will not count agsinst the State’s cbligations! ceiing.
s

Visual G3.65534
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ADDITIONAL CAPITALIZATION FUNDS

» The House and Senate conferees determined that $150 million
in '""new money'' will be available after 180 days to the 10
States currently in the pilot program in the pilot pr ogram

« Distribution of the $150 million will be administer ed by US
DOT

* More than 10 states may now apply to participate in the SIB
pilot program subject to the US DOT approval

* US DOT will select States to participate in the pilot program
based on the State's ability to implement a SIB

3
Visual C.65534
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PRESIDENT'S FY 1997 BUDGET

» Additional capitalization funds will pr ovide initial catalytic
funding to accelerate more projects and reduce difficulties
States face when redirecting funds already committed to
projects through the ISTEA planning process

» Addition states will enable a broader range of innovative
financing techniques to be tested through the SIB pilot

program

Visuml CRE5534
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REPORT TO CONGRESS

» U.S. DOT Report to Congress on SIB Pilot Program—
March 1, 1997

* Demonstrate projects have been accelerated by the SIB

pilot program and have leveraged non-Federal public
and private dollars

* Discuss Reauthorization issues relating to SIBs

z
Visuai 03.65534
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CURRENT STATUS

As of October 21, 1996

* States are in the process of finalizing their cooperative agreements
* Ohio, Oregon, Arizona, and Texas have completed their agreements

» Texas, Arizona, Virginia, Florida, South Carolina, Missouri, and
Oklahoma have submitted agreements that are being reviewed by U.S.
DOT

 The initial 10 states are in the process of working with localities and
others to determine projects for SIB assistance (specific projects were
cited in o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>