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CONSTRUCTION COMMITTEE
APRIL 19, 2007
PROJECT: METRO GOLD LINE EASTSIDE EXTENSION PROJECT AND
FUTURE BUS AND RAIL TRANSIT PROJECTS
CONTRACT: TCG LOS ANGELES, INC.
ACTION: UTILITY COOPERATIVE AGREEMENT WITH TCG LOS
ANGELES, INC.
RECOMMENDATION

Authorize the Chief Executive Officer to execute a Cooperative Agreement between TCG Los
Angeles, Inc. and the Los Angeles County Metropolitan Transportation Authority (LACMTA).

BACKGROUND

This Utility Cooperative Agreement is needed to ensure overall effective development of
TCG Los Angeles, Inc. designs, design reviews and rearrangements for the Eastside
Extension Light Rail Transit project, and future Bus and Rail Projects. LACMTA had
previously executed an agreement with SBC, but SBC and AT&T have merged to become
TCG Los Angeles, Inc. The requirements in this agreement are substantially the same as the
SBC agreement. By executing this agreement we are establishing a clear and consistent
framework of roles, responsibilities, and procedures for coordination of the planning, design
and construction of all utility rearrangements will facilitate the extensive coordination
between LACMTA and TCG Los Angeles, Inc.

FINANCIAL IMPACT

Funding for this scope of work is included in each major capital project’s estimated total
project cost. The annual work plans and relocations associated with this Utility Cooperative
Agreement will be included in each fiscal year project budget. The LACMTA FY07 budget
included costs for TCG Los Angeles, Inc. relocations necessitated by the Eastside Light Rail
Transit Project and inspection for the Gold Line Yard expansion.
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Since this is a multi-year agreement, the respective project managers and Chief Capital
Management Officer will be accountable for budgeting necessary utility relocation review
and implementation costs for each Project in future years.

ALTERNATIVES CONSIDERED

With respect to the overall Utility Cooperative Agreement, TCG Los Angeles, Inc. and
LACMTA could develop and execute completely new cooperative agreements for each
project. This duplicative effort would take months of extensive attorney and staff discussion,
review and negotiation to draft each agreement, and is therefore not recommended.

ATTACHMENT

A. Utility Cooperative Agreement

Prepared by: John C. Higgins, Third Party Administration Manager



Richard D. Thorpe
Chief Capital Management Officer

< K

Roger Snob#d

Chief Executive Officer
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UTILITY COOPERATIVE AGREEMENT
FOR RAIL AND BUSWAY TRANSIT PROJECTS
BETWEEN TCG LOS ANGELES, INC.
AND THE
LOS ANGELES COUNTY METROPOLITAN TRANSPORTATION AUTHORITY

THIS AGREEMENT, dated April__, 2007 is made by and between the Los Angeles
County Metropolitan Transportation Authority (“METRO”) and TCG LOS ANGELES, INC.,
a Delaware corporation, (“Utility”). As used in this Agreement, terms identified by initial
capital letters shall have the meanings set forth in Article 1, or as elsewhere provided in this

Agreement.

RECITALS

A. METRO is a public entity created by the California State Legislature for many
purposes including, but not limited to, the design, construction, and operation of rail and bus

transit systems and other transportation facilities in Los Angeles County.

B. METRO proposes to design, construct and operate facilities necessary and
convenient for various rail and busway transit systems within the County of Los Angeles.

METRO’s proposed projects include, without limitation, the following projects:

> The METRO Gold Line Eastside Extension Project (the “Eastside LRT
Project”), which is an approximately 6 mile light rail line currently proposed to
traverse portions of the City of Los Angeles and unincorporated areas of the
County of Los Angeles, between Union Station and Pomona
Boulevard/Atlantic Boulevard (as said proposed route may be modified by

METRO from time to time).

» The Wilshire Corridor Bus Rapid Transit Project (the “Wilshire BRT Project”),

which is an approximately 14 mile bus rapid transit line currently proposed to



run along Wilshire Boulevard in portions of the Cities of Los Angeles, Santa
Monica and Beverly Hills, and in unincorporated areas of the County of Los
Angeles, between Western Avenue and a terminus located in the City of Santa
Monica (as said proposed route may be modified by METRO from time to

time).
>

C. METRO historically has used the “Design/Bid/Build” method of project
delivery for its rail transit projects. However, METRO anticipates utilizing alternative

contracting methods for project delivery of some rail and busway transit projects.

D. From time to time the construction or improvement of METRO's rail and
busway transit systems (including but not limited to those described in Recital B above) will
require the Rearrangement of portions of certain Utility Facilities. The Parties desire to
cooperate to the end that such Rearrangements be held to a minimum consistent with
METRO's requirements and that Rearrangements, when required, be effected with the greatest

expedition and least interference with the operations of either of the Parties.

NOW, THEREFORE, in consideration of the covenants contained herein and for other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged,

Utility and METRO agree as follows:

Article 1
General Provisions

1.1  Scope of Agreement

1.1.1. This Agreement addresses the four Transit Projects described in Recital B
above as well as any other METRO projects, which meet the definition of “Transit Project”,
set forth below. Among other things, this Agreement specifies (a) the procedures which
METRO and Utility will follow in identifying, planning, designing and effecting all
Rearrangements of Utility Facilities that are necessary in order for METRO to construct and
operate Transit Projects, and (b) the manner in which Utility and METRO will be reimbursed
for their respective costs of such activities. Both METRO and Utility agree that each will
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cooperate and coordinate with the other in all activities covered by this Agreement and any

supplemental agreements hereto.

1.1.2. This Agreement shall not negate or modify the terms and conditions of (a) any
legally binding easements or other use and/or occupancy agreements between Utility and
METRO with respect to the occupancy by Utility Facilities of, or any interest of Utility in,
real property owned by or under the operating jurisdiction of METRO, (b)any such
easements or other agreements between Utility and any former owner of real property now or
hereafter owned by METRO, and to which METRO has become or hereafter becomes a
successor either by assignment or by operation of law, or of (c) any such easements or other
agreements between Utility and any other governmental agency with respect to real property
owned by or under the operating jurisdiction of such governmental agency, and in which

METRO has a statutory or other right to install Transit Project Facilities.

1.2  Duration of Agreement

The initial term of this Agreement (the “Initial Term”) shall commence on the
Effective Date and shall terminate on June 30, 2016. This Agreement shall automatically be
renewed for consecutive one year terms commencing on the day following the last day of the
Initial Term and on each subsequent anniversary of such day, unless either Party provides
written notice of termination to the other no later than ninety (90) days prior to the end of any

term (including the Initial Term).
1.3 Definitions
For the purpose of this Agreement, the following terms shall have the meanings set

forth below:

1.3.1. Abandonment is the permanent termination of service of an existing Utility
Facility (or portion thereof) as authorized by Utility, and, if the Utility Facility or portion
thereof is not being removed from its existing location, the work necessary to permit such

Utility Facility to remain in place in accordance with applicable law.

1.3.2. Betterment is a Replacement Facility, or component thereof, that will increase

or upgrade the level of service, service life, capacity, capability, efficiency or function of a
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Replacement Facility over that which was provided by the corresponding Conflicting Facility

(“upgrade”). However, the following shall not be considered Betterments:

(a) An upgrade that is necessary to accommodate the Subject Transit

Project.

(b) An upgrade resulting from Design or Construction in accordance with
the applicable Utility Standards as set forth in Section 2.6; provided, however, that any
upgrade beyond the minimum level required by such applicable Utility Standards shall be

considered a “Betterment.”

(c) Measures to mitigate environmental impacts identified in the Transit
Project's Final Environmental Impact Report or Statement, and which are mutually agreed to
be a Transit Project responsibility; provided, however, that any upgrade beyond minimal

applicable requirements shall be considered a “Betterment.”

(d) Replacement of devices or materials no longer regularly manufactured

with the next highest grade or size.

Certain revisions or additions to Utility Standards may also be a Betterment, as set forth in
Section 2.5. The term “Betterment” shall also include any new or upgraded facilities or
portion thereof added to a Replacement Facility at Utility’s request for the purpose of
improving Utility Facilities or services, and which are not otherwise excluded from the
definition of Betterment as set forth above. Betterments shall be entirely financed at the

expense of Utility.

1.3.3. Busway Project is any busway system of METRO, which is constructed for

the public transportation of passengers. A Busway Project may be located on an exclusive
busway or may share the roadway with other vehicles. “Busway Project” may refer to any

one of the busways, and any portion or section thereof, as the context may require.

1.3.4. Conflicting Facility is an existing Utility Facility, which METRO determines

is so situated as to require Rearrangement in order to construct and operate the Subject

Transit Project without adversely impacting that Utility Facility.
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1.3.5. Construction or Construct is work of removal, demolition, replacement,

restoration, alteration, realignment, building, fabrication, landscaping, supporting or
relocation and those related tasks that are customarily reflected in a construction contract, by

industry standards.

1.3.6. Contract is an METRO contract for effecting Design and/or Construction of

Transit Project Facilities and/or related Rearrangements.

1.3.7. Contractor is a corporate entity engaged under Contract with the METRO to
effect the Transit Project.

1.3.8. Construction Costs are those types of costs that are customarily reflected in a

Construction Contract, by industry standards.

1.3.9. Cost is all authorized direct and indirect costs as further defined in Article 8
for costs incurred by Utility, and in Article 9 for costs incurred by METRO, and subject to
the provisions of Article 11.

1.3.10. County is the County of Los Angeles, California.

1.3.11. Cutoff Date means the earliest date on which Utility received written notice
(1) identifying a Utility Facility site as land proposed to be included in a Project, or (ii) of
METRO’s acquisition of title in respect to a Utility Facility site.

1.3.12. Design means that engineering and architectural and other design work and
the resulting maps, plans, drawings, computer software, estimates and specifications, which

are necessary to Construct Rearrangements and/or Transit Projects.

1.3.13. Design Development is the phase of the Design process, which validates

schematic design concepts and system criteria and developers a clear indication of design
solutions for requirements outlined in the Preliminary Engineering Design phase. At the
completion of Design Development, major features of the architectural, structural Design and
third party interfaces have advanced in conjunction with performance specifications, thereby

providing the basis for Final Design.
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1.3.14. Dispute has the meaning set forth in Article 13.

1.3.15. Eastside LRT Project has the meaning set forth in Recital B of this

Agreement.

1.3.16. Effective Date is the date on which this Agreement has been approved by
Utility’s and METRO’s respective Boards and has been fully executed on behalf of both
METRO and Utility.

1.3.17. Environmental Law means all local, state, and federal laws, rules, ordinances,

orders and requirements pertaining to Hazardous Materials.

1.3.18. Expired Service Life Value has the meaning set forth in Section 9.7.

1.3.19. DELETED.

1.3.20. Facility is defined as real or personal property located within the route, such
as structures, improvements, and other properties under the jurisdiction of County, City
Utility, or the METRO and shall include, but not be limited to, streets, highways, bridges,
alleys, storm drains, sanitary sewers, landscaping, trees, traffic signals, street lights, parking

meters, police and fire alarm systems, manholes, ducts, cables, and fibers.

1.3.21. Final Design is the phase of the Design process that provides the detailed
design and technical specifications for all temporary and permanent project facilities. This
phase addresses and resolves all Design review comments, construction issues, and third
party comments and finalizes all engineering, architectural, and system designs necessary for
complete construction documents. The term also includes the products of such phase of the

Design process.

1.3.22. Hazardous Materials means “hazardous substances” as that term is defined in

Division 20, Chapter 6.8 of the California Health & Safety Code.

1.3.23. Initial Term has the meaning set forth in Section 1.2 of this Agreement.
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1.3.24. METRO is the Los Angeles County Metropolitan Transportation Authority
and, as the context may require, its officers, employees, agents, contractors and

subcontractors.

1.3.25. METRO Fiscal Year is each one-year period commencing on July 1l of a

calendar year and terminating on June 30 of the following calendar year.

1.3.27  METRO Representative is the person, or person holding a specified

position, designated by the METRO pursuant to Section 1.4.

1.3.28 Non-Construction Costs means those types of Costs that are not

Construction Costs.

1.3.29 Original Agreement has the meaning set forth in Recital E.

1.3.30 Parties are METRO and Utility collectively, and a “Party” is defined as each
of METRO and Utility individually.

1.3.31 Preliminary Engineering (“PE”) Design is the phase of the Design process

which takes a project from a conceptual state to a level of project Design definition that
describes the project technical and architectural approach in order to determine environmental
and community impacts, interfaces with utilities and existing infrastructure/facilities,
operational characteristics, an estimate of project costs and a project execution schedule. The
term also includes the products of such phase of the Design process. The PE Design phase for
a Transit Project is initiated at the conclusion of the Draft Environmental Impact Statement

and after the selection of the locally preferred alignment.

1.3.32 Pre-Solicitation Comment Due Date for each Rearrangement that is to be

Constructed by METRO’s Contractor as part of its scope of work for the Subject Transit
Project, the “Pre-Solicitation Comment Due Date” means the deadline scheduled by the
Parties pursuant to Article 2 for delivery of Utility’s last comments on the Design for such
Rearrangement, prior to issuance of the solicitation documents for METRO’s Contract with

such Contractor.
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For all other Rearrangements, the “Pre-Solicitation Comment Due Date” means the earlier of
(1) the deadline scheduled by the parties pursuant to Article 2 for delivery of either Party’s last
comments on the Design for such Rearrangement, prior to issuance of the solicitation
documents for Construction services for such Rearrangement, and (ii) the date of issuance of
the solicitation documents for a Contractor whose scope of work includes Construction

services for the Subject Transit Project.”

1.3.33 Project Plans are METRO’s drawings, plans and specifications for a Subject

Transit Project, which METRO has identified as the plans on which Design of the affected
Rearrangements should be based. Utility acknowledges that Project Plans may or may not be

at a Final Design level.

1.3.34 Protected Materials are any paleontological, archeological, cultural, or

similar resources requiring protection pursuant to applicable law during Construction.

1.3.35 Rail Project means those rail transitways of METRO that are adopted for

Construction for the public transportation of passengers. “Rail Project” may refer to any one

of such transitways, and any portion or section thereof, as the context may require.

1.3.36 Rearrangement or Rearrange is all work on Utility’s Facilities that is

necessary to accommodate a Transit Project (as more particularly described in Section 1.5.2),
including without limitation, Design, removal, replacement, alteration, reconstruction, support,
protection in place, Abandonment or relocation of a Conflicting Facility or portion thereof,

whether permanent or temporary.

1.3.37 Replacement Facility is a Utility Facility that may be constructed or

provided under the terms of this Agreement as a consequence of the Rearrangement of a
Conflicting Facility or portion thereof and which meets applicable Utility Standards (including
any Betterments which the Parties agree to incorporate therein). A Replacement Facility may
be an entirely new Utility Facility, or an existing Utility Facility, as modified by the

Rearrangement work.

1.3.38 Schedule means the schedule for Design and Construction of a particular

Rearrangement, which shall be mutually agreed upon by METRO and Utility.
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1.3.39 Subject Transit Project, when referenced in connection with a particular
Rearrangement, means the Transit Project which necessitates such Rearrangement; provided,
however, that if METRO enters into more than one Contract for Construction of a particular
Transit Project, then where the context so requires, the term “Subject Transit Project” shall
refer to that portion of such Transit Project which is being Constructed by a particular

Contractor and which necessitates such Rearrangement.

1,3.40 Substitute Facility means a Utility Facility equal, in terms of level of

service, capacity, service life, capability, appearance, efficiency and function, to the
corresponding Conflicting Facility that requires Rearrangement, but which also includes any
upgrades to any of the foregoing that would not be considered Betterments pursuant to this

Agreement.

1.3.41 Temporary Facility is a Utility Facility constructed for the purpose of

ensuring continued service during a Rearrangement and/or any work on a Ultility Facility to
accommodate the construction of a Transit Project, but which will be removed or restored to

its original condition after such construction activities are completed.

13,42 Transit Projects are Rail Projects and Busway Projects collectively, and a

“Transit Project” is defined as an individual Rail Project or Busway Project, as the context
may require. The Transit Projects include, but are not limited to, the METRO projects
described in Recital B. Where the context so requires, “Transit Project” also refers to the
Design and Construction undertaken by or at the direction of METRO in order to create a Rail

Project or Busway Project.

1.3.43 Transit Project Facility means a facility that is a component of or

appurtenance to a Transit Project.

1.3.44 Transit Project Right of Way means (a) real property owned (or intended for

acquisition) by METRO and used (or proposed to be used) for Transit Project purposes, and
(b) those portions of public streets or rights-of-way on which are located (or proposed to be
located) any Transit Project Facilities or which are otherwise used (or proposed to be used) by

METRO for Transit Project purposes.
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1.3.45 Utility is defined as TCG Los Angeles, Inc. and, as the context may require,

its officers, employees, agents, contractors and subcontractors.

1.3.46 Utility Facility is defined as any structure, improvement or other facility
impacted by Transit Project Construction, that is used for the provision of communication
services by Utility to the public and shall include, but not be limited to, wires, cables, poles,
cross-arms, anchors, guys, fixtures, conduits and manholes together with any and all
equipment, apparatus or structures appurtenant thereto or associated therewith. The term
“Utility Facility” does not include any buildings of Utility or any facilities therein or any other
property of Utility, whether or not devoted to public use, which is not included within the
definition of “Utility Facility” as set forth above.

1.3.47 Utility Representative means the person, or the persons holding the specified

position(s), designated by Utility pursuant to Section 1.4.

1.3.48 Utility Standards means the latest edition of Utility’s written standards that

are in effect as of the Effective Date, as the same may be modified from time to time
thereafter, but only to the extent that such modifications do not result in Betterments pursuant

to Section 2.5.

1.3.49 Wilshire BRT Project has the meaning set forth in Recital B of this
Agreement.
1.3.50 Work Order is that document which METRO shall issue to Utility

authorizing funding for Ultility's performance of Design, Design review, inspection,
Construction and/or supply of materials and equipment, under the terms and conditions of this
Agreement. Utility’s failure to execute a Work Order shall not excuse Utility’s performance

of any obligation under this Agreement.

1.4 Utility Representative and METRO Representative

1.4.1. Utility Representative. For each Transit Project, Utility shall designate a

person, or the holder of a specified office or position, to act as the Utility Representative for

such Transit Project. A single individual may be the Utility Representative for more than one
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Transit Project, to the extent necessary depending on the requirements of the Transit
Project(s) to which he or she is assigned. The Utility Representative(s) shall assist METRO
in the delivery of such Transit Project(s) and each component thereof in a timely manner.
The Utility Representative(s) will have the responsibility and authority (i) to manage and
coordinate interaction of Utility with METRO and its contractors, (ii) to produce the
necessary billings, work documents and reports on production, Cost and Work Order status,
(iii) to undertake reviews, provide comments and issue approvals as required by this
Agreement, and (iv) to cause Utility to pay METRO’s billings for its Costs that are
reimbursable hereunder. Utility may change a designated Ultility Representative by
providing written notification to METRO fourteen (14) days prior to the change or as soon as

reasonably practicable, if the change must be made sooner.

1.42. METRO Representative. For each Transit Project, the Chief Executive

Officer of METRO shall designate a person, or the holder of a specified office or position, to
act as the METRO Representative for such Transit Project. At METRO’s option, a single
individual may serve as the METRO Representative for any number of Transit Projects. The
METRO Representative will have the responsibility to manage and coordinate METRO
interaction with Utility, and to cause production of the necessary Design and Construction
documents for Utility review and/or approvals as called for under this Agreement, to issue
Work Orders, and to undertake reviews and issue approvals as required by this Agreement.
The METRO may change its designated METRO Representative by providing written
notification to Utility fourteen (14) days prior to the change, or as soon as reasonably

practicable, if the change is to be made sooner.

1.5 Coordination and Cooperation

1.5.1 The Parties hereby acknowledge that the timely completion of each Transit
Project will be influenced by the ability of METRO and Ultility to coordinate their activities,
communicate with each other, and respond promptly to reasonable requests. As information
becomes available for each Transit Project, METRO will promptly provide to Utility such
plans for the Project as will enable Utility to determine which Utility Facilities may be
impacted thereby. The Parties will endeavor to agree on the plans and specifications for each

Rearrangement prior to the giving of formal notice to Utility of a required Rearrangement.
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This Section 1.5.1 is directory only and compliance therewith or agreement upon plans and
specifications as aforesaid shall not be a condition precedent to the giving of formal notice to

Utility of a required Rearrangement.

1.5.2 Cooperation. Rearrangement of a Utility Facility may be necessary in order
to accommodate a Transit Project for either or both of the following reasons: (a) a physical
conflict between the Transit Project (including its construction, operation, maintenance or use)
and the Utility Facility, and/or (b) an incompatibility between the Transit Project Facilities as
designed and the Utility Facility based on the requirements of Utility Standards, METRO’s
applicable standards, or applicable law (even though there is no physical conflict). Relocation
of Utility Facilities will be avoided whenever it is possible to do so without causing increased
costs for or delay in a Transit Project. When reasonably possible in accordance with the
foregoing, as determined by METRO, Utility Facilities will be left in place and protected.
When relocation or other Rearrangement of Utility Facilities cannot be avoided in accordance
with the foregoing, Utility agrees to such Rearrangement as METRO determines is reasonably
necessary and to cooperate with METRO’s requirements for the Subject Transit Project, in
accordance with the provisions of this Agreement. Where there are joint users of any such
Utility Facilities or any part thereof or of space thereon or therein, Utility shall use its best
efforts to cooperate with METRO in identifying any joint users and obtaining their

cooperation.

1.6 METRO Contractor.

The parties acknowledge that METRO, at its sole discretion, may utilize various
Design and Construction contracting methodologies to effect certain Transit Projects (or
Rearrangement portions thereof). The METRO determination of Contract scope shall not
impact the processes governed by this Agreement. Without limiting the generality of the
foregoing, Utility acknowledges that development of a Transit Project will require strict
compliance with the scheduling requirements of this Agreement, and that failure to meet the
deadlines set forth in this Agreement or in the applicable Work Order could cause METRO
and/or its Contractor to incur substantial costs as a result of such delay, or in taking measures
to avoid resulting delay to the Subject Transit Project. The consequences of Utility’s failure to

meet a deadline are addressed in Section 11.4. Ultility further acknowledges that the METRO
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Contractor may be assigned various tasks, including certain tasks assigned to the METRO
Representative hereunder. Accordingly, if METRO enters into a Contract, the Parties agree as

follows:

1.6.1  Without limiting METRO’s right to delegate the performance of Design and
Construction tasks hereunder to consultants and contractors, METRO may delegate to a
Contractor the duty to perform certain of METRO’s obligations hereunder in lieu of METRO,
as designated by METRO in the applicable Contract; provided, however, that the obligation to
make payments or advance funds pursuant to Article 8 will not be delegated to the Contractor,

and Utility shall have no right to seek such payments from the Contractor.

1.6.2  The Contractor may exercise certain of METRO’s rights hereunder, but only
to the extent designated by METRO in the Contract (without limiting METRO’s right to

exercise such rights).

1.6.3 METRO may add the Contractor as a required notice recipient pursuant to

Section 15.2.1 for certain notices hereunder, as specified by METRO.

1.6.4 The Contractor has authority to provide approvals, consents, permissions,
satisfactions or authorizations only where expressly permitted hereunder or pursuant to the

Contract.

1.6.5  The Contractor may, if METRO so requests, by amendment become a party to
this Agreement, provided that such amendment does not increase the financial burden on

Utility beyond any that may otherwise be required hereunder.

1.6.6 Upon its entry into a Contract for a Transit Project that will require
Rearrangement of Utility Facilities, METRO agrees to notify Utility as to (a) the name of the
Contractor (and relevant contract information), (b) the obligations and rights hereunder that
have been delegated to the Contractor, and (c) any modification to the notice requirements of
Section 15.2. For any such Contract to which METRO is already a party upon execution of
this Agreement, METRO shall provide such notification to Utility within 30 days after
execution of this agreement. Ultility agrees to coordinate its efforts and cooperate with the

Contractor and with METRO as reasonably requested by METRO or the Contractor.
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1.7 Interpretation and Application of Utility Standards

1.71 With respect to both Design and Construction, in interpreting applicable
Utility Standards, and in exercising any discretion granted to Utility staff by applicable Utility
Standards, Utility shall make such interpretations and exercise such discretion in such a
manner as to impose the minimum requirements necessary to achieve reasonable goals of
public health, safety and functionality. Any Design or Construction issues affecting
Rearrangements which are not addressed by applicable Utility Standards shall be resolved in
such a manner as to impose the minimum requirements necessary to make a Replacement
Facility the equivalent (in terms of level of service, capacity, service life, capability,
appearance, efficiency and function) of the Conflicting Facility which it replaces and to
otherwise minimize Rearrangement work while achieving reasonable goals of public health,

safety and functionality.

1.7.2 If a disagreement arises between Utility and METRO (or its Contractors)
with respect to a Design issue, then upon receiving notice of such disagreement, the METRO
Representative shall promptly investigate and shall promptly notify Utility of his or her
determination as to the appropriate resolution of such disagreement in accordance with this
Agreement. If, within fourteen (14) days after receiving the METRO Representative’s notice,
Utility notifies METRO that it disagrees with the METRO Representative’s determination, the
dispute shall be resolved in accordance with Article 13. If Utility does not timely give such
notice, then the METRO Representative’s determination shall prevail. Prior to resorting to the
terms of Article 13 for resolution of the dispute, the Parties shall meet and confer in a joint
working group consisting of appropriate members selected by each Party to attempt to resolve

the dispute.

1.73 If either Party issues a written nonconformance notice in accordance with
Article 6, the METRO Representative shall promptly investigate and notify Utility of
METRO’s determination as to whether (a) correction of the completed work is necessary in
order to prevent public health and/or safety risks and/or to achieve the level of functionality
for a Rearrangement required by the Design approved by the Parties, or (b) correction is not
necessary in order to achieve such purposes. If, within seven (7) days after receiving the

METRO Representative’s notice, Utility notifies METRO that it disagrees with METRO’s
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determination, then the dispute shall be resolved in accordance with Article 13. If Utility
does not timely give such notice, then the METRO Representative’s determination shall
prevail. Prior to resorting to the terms of Article 13 for resolution of the dispute, the Parties
shall meet and confer in a joint working group consisting of appropriate members selected by
each Party to attempt to resolve the dispute. If the METRO Representative, joint working
group, or the Arbitrator(s) pursuant to Article 13, as applicable, determines that correction is
necessary, then the Party responsible for such work shall cause its contractors to correct or
resolve the nonconformance. If the METRO Representative, joint working group, or such
Arbitrator(s), as applicable, determines that correction is not necessary, then such
nonconformance shall be deemed waived. Correction of any nonconformance waived
pursuant to this Section 1.7.3 shall not be a condition to Utility’s acceptance of a completed

Rearrangement.

Article 2
Design

2.1 Design Coordination

The METRO Representative and the Utility Representative shall use their best efforts
to agree upon written general guidelines, working relationships and administrative policies to
implement the approval procedures with respect to Design review, and coordination of
Construction, right-of-way acquisition and Rearrangement of Utility Facilities in order to
permit the timely Construction of Transit Projects. All such guidelines, relationships, policies,
procedures and coordination shall be consistent with this Agreement and, in the event of any
conflict between the provisions thereof and this Agreement, the provisions of this Agreement
shall prevail. METRO shall consult with the Utility Representative in establishing the
schedule for Design of each Rearrangement to be consistent with METRO’s schedule for each

Transit Project.

2.2 Identification of Utility Facilities

2.2.1. Within sixty (60) calendar days after request by METRO, Utility shall identify
and disclose to METRO the nature and location of all Utility Facilities, which are located on,

in, under or over the locations, which METRO indicates, may be affected by a Transit
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Project. Utility and METRO shall take reasonable actions to verify such information. Utility
shall be responsible for all costs and expenses incurred by METRO (including, without
limitation, costs of delay and other costs incurred by METRO or paid by METRO to its
contractors) resulting from or which arise out of Utility’s intentional failure to timely

disclose all such Utility Facilities.

222 If Utility agrees it owes the amount due, Utility shall pay to METRO any
amount due pursuant to this Section 2.2 within ninety (90) calendar days after receipt of
demand therefore. If Utility disputes the amount due or disputes that it owes any amount, the
dispute shall be resolved in accordance with Article 13. Prior to resorting to the terms of
Article 13 for resolution of the dispute, the Parties shall meet and confer in a joint working
group consisting of appropriate members selected by each Party to attempt to resolve the

dispute.

2.3 Design by Utility

Unless METRO and Utility agree that METRO shall Design a particular
Rearrangement, Utility shall Design each Rearrangement. Prior to commencing Design,
Utility shall submit a Form 60 for Design hours and upon METRO approval of same, and
Utility’s receipt of a Work Order for Design from METRO along with the related Project
Plans, Utility shall proceed with Design of such Rearrangement in accordance with the

following:

2.3.1. Utility shall diligently perform its Design work in conformance with the
Design schedule for the Rearrangement that is mutually agreed upon by METRO and Ultility,
subject to Section 2.3.4, and Ultility shall coordinate throughout Design with METRO as is
necessary to develop plans satisfactory to both METRO and Ultility for each Rearrangement,
subject to the requirements of this Agreement. The schedule for Utility’s completion of
Design, coordination requirements, review procedures, and related provisions shall be
included as attachments to the Work Order, which shall also include the not-to-exceed cost of
completing the Design of the specific Rearrangements based upon the Form 60. Betterments
shall be addressed in accordance with Section 2.5. If a dispute over the Design Schedule

occurs, the dispute shall be resolved in accordance with Article 13. Prior to resorting to the
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terms of Article 13, the Parties shall meet and confer in a joint working group consisting of

appropriate members selected by each Party to attempt to resolve the dispute.

2.3.2. Utility shall prepare a complete set of Design plans and specifications for each
Rearrangement, together with (a) Utility’s itemized estimate of the total Cost of work, and
(b) an estimate of the time needed to perform the required Rearrangement Construction.
During Utility’s Design process for each Rearrangement, METRO shall have the right to
review and comment on the plans and specifications as well as on the Cost and time
estimates. In order to facilitate such review, Utility shall submit to METRO its Design
product for each Rearrangement at the completion of the Preliminary Engineering and
Design Development phases; provided, however, that METRO shall provide any comments
on such Design products to Utility within 30 days after receipt. All final Designs, including
time and cost estimates, shall be subject to METRO’s written approval. Unless otherwise
expressly provided for herein, Utility may not change the plans and specifications prior to or
during the progress of Construction, except with prior written concurrence of METRO.
METRO’s review and approval of any Design furnished by Ultility shall be solely for
purposes of assessing compatibility of the Rearranged Utility Facilities with the Subject
Transit Project, coordination with METRO’s work on the Subject Transit Project, and Cost
issues. METRO has and undertakes no duty to review such Designs for their quality or for
the adequacy of Rearranged Utility Facilities (as designed) for the purposes for which they

are intended to be used.

2.3.3. Utility shall be responsible for errors in and omissions from any Designs

prepared or provided by Utility, its consultants or contractors.
2.3.4. The following scheduling provisions shall apply:

(a) Utility shall deliver the Final Design for each Rearrangement to
METRO for its review and approval in accordance with the schedule established in the

applicable Work Order authorizing such Design work.

(b) As soon as reasonably practicable, Utility shall submit to METRO any

modified Design necessitated by METRO’s review and comments pursuant to Section 2.3.2,
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but not later than thirty (30) days, or such later date as the Parties may mutually agree, after
Utility’s receipt of METRO’s comments.

(c) Following any modification by METRO of Construction plans for the
Subject Transit Project, Utility shall have a reasonable amount of time, as the Parties may
mutually agree, in which to complete redesign of its Rearrangements. FEach Party shall
reasonably exercise its right to approve the timing for submittals of a revised Design,
considering METRO’s schedule for the Subject Transit Project, Utility’s workload for
carrying out its public utility duties, the type of Utility Facilities involved, the extent of the
modification of the Construction plans for the Subject Transit Project, and the extent of the

resulting changes necessary to the Rearrangement Design.

2.4 Design Performed by METRO

If METRO and Utility mutually agree that METRO shall Design a specific
Rearrangement, METRO shall issue Work Orders for Utility to review plans and

specifications as required, and the following procedures shall govern:

2.4.1. Coordination of Design and the development of the Design plans and
specifications shall be accomplished through the METRO Representative who shall confer
from time to time with the Utility Representative, except to the extent that responsibility for

same has been delegated to METRO’s Contractors in accordance with Section 2.8.

2.4.2. METRO or its Contractor shall submit to Utility plans and specifications for
each Rearrangement at the Preliminary Engineering, Design Development and Final Design
stages for Utility review and approval or comment consistent with the requirements of this
Agreement; provided, however, that the schedule for such submittals and responses shall

conform to the following requirements:

(a) Within five (5) business days after receipt of up to 3 Design submittals,
(1) Utility shall inform METRO whether the submittal is sufficiently complete for Utility
review purposes, and (ii) if not sufficiently complete, Utility shall so notify METRO, or shall
return the submittal to METRO together with an identification of those portions that are not

sufficiently complete and a description of the missing information listing the deficiencies.

408480 -18 -



This means, for example, that if Utility receives 7 Design Submittals at one time, it shall have
a total of 15 business days to (i) inform METRO whether the submittal is sufficiently
complete for Utility review purposes, and (ii) if not sufficiently complete, notify METRO, or
return the submittal to METRO together with an identification of those portions that are not
sufficiently complete and a description of the missing information listing the deficiencies. If
no such notice or return is received by METRO within the time frames set forth herein, the
submittal(s) shall be deemed complete and acceptable for review purposes. For purposes of
this Section 2.4.2(a), the determination as to whether a Design Submittal is sufficiently
complete for Utility review purposes shall be based solely on whether the information
provided is sufficient to review the particular components or elements as to which Utility’s

review has been requested.

(b) Within thirty (30) calendar days after receipt of each Design Submittal,
Utility shall review and approve the submittal or transmit its comments to METRO. If no
comments are received within such period, then the contents of such submittal shall be

deemed complete and satisfactory to, and approved by, Utility.

(c) The provisions of this Section 2.4.2 also will apply to any resubmittal of
a Design by METRO, whether in response to a Utility notice or return of an incomplete

submittal, or in response to substantive Utility comments.

2.4.3. Utility’s approval of the Final Design for any Rearrangement will not be
withheld if the submittal is consistent with (a) the most recent previous submittal, modified
as appropriate to respond to Utility comments on such submittal and to reflect any
subsequent changes agreed to by Utility and METRO, or (b) earlier submittals which have
been approved by Utility. However, Utility shall have the right to make new comments on

any material changes from previous submittals.

2.5 Betterments

2.5.1. During the Preliminary Engineering Design phase but in any event not later
than the applicable Pre-Solicitation Comment Due Date for each Rearrangement, Utility shall
inform METRO what Betterments, if any, Utility desires so that METRO can review the

Betterments and determine whether they satisfy the requirements set forth in Section 2.5.2.
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Each Design furnished by Utility shall specifically identify any Betterments included in such
Design. METRO may also identify Betterments included in Designs furnished by Utility or
in comments provided by Utility on METRO-furnished Designs, by giving written notice

thereof to Utility during the Design review process.

2.5.2. Tt is understood and agreed that METRO shall have no obligation for the Cost
of any Betterment (whether or not identified pursuant to Section 2.5.1), and that no
Betterment may be performed in connection with any Rearrangement (whether Designed or
Constructed by Utility or by METRO) that is incompatible with the Subject Transit Project or
which cannot be performed within the constraints of applicable law, any applicable
governmental approvals, the schedule for the Subject Transit Project and/or the Design.

Utility shall bear the Cost of all Betterments included in each Rearrangement in accordance
with Article 9.

2.5.3. For a Rearrangement to be Constructed by METRO, the price which Utility
shall pay for each included Betterment shall equal the estimated incremental additional Cost
for the Rearrangement resulting from such Betterment, calculated in accordance with

Section 9.6.

2.6  General Design Criteria for Rearrangements

2.6.1. Utility shall notify METRO of any revisions or additions to the Utility
Standards identified in Exhibit 1 promptly after their formal issuance or adoption. The
Design and Construction of each Rearrangement, whether undertaken by Utility or by
METRO (or by their contractors), shall conform to the Utility Standards identified in
Exhibit 1, together with any revisions or additions thereto which are required to be
incorporated into the Utility Standards pursuant to the following provisions (such standards,
together with any such required revisions and additions, are sometimes referred to in this

Agreement as “applicable Utility Standards™):

(a) The Design shall incorporate any revisions or additions to the Utility
Standards of which Utility has notified METRO on or before the earlier of (i) thirty (30)
calendar days after their formal issuance or adoption, and (ii) the applicable Pre-Solicitation

Comment Due Date.
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(b) The Design also shall incorporate any revisions or additions to the
Utility Standards of which Utility notifies METRO after the deadline established pursuant to
subparagraph (a) above but prior to the scheduled deadline for the non-Designing Party’s final
comments on the Final Design for the Rearrangement, provided that (i) such revisions or
additions do not require Design changes necessitating resubmittal of the Design to the non-
Designing Party and do not increase the cost of and/or time for Construction of either the
Rearrangement or the Subject Transit Project as initially estimated, or (ii) such revisions or
additions result from changes in federal or State laws, rules or regulations which mandate

incorporation of the changes into the Design.

2.6.2. In all cases, Utility Standards shall be interpreted in accordance with
Section 1.7.1. If Utility proposes an increase in requirements of, or variance from, the
applicable Utility Standards (pursuant to this Section 2.6) for the Design or Construction of
any Rearrangement, such increase or variance may be incorporated into such Rearrangement
only if agreed to by METRO in its sole discretion; in such event, the increase or variance
shall be considered a Betterment and shall be addressed in accordance with Section 2.5.
METRO shall receive a credit or reimbursement for any additional Costs that it incurs due to

such Betterment in accordance with Section 9.6.

2.6.3. Utility agrees that it shall not adopt any new Utility Standards, or otherwise
amend or supplement any existing Utility Standards, for the sole or primary purpose of
affecting any Transit Project. All Utility Standards shall be applied to the Rearrangements
hereunder in the same manner as they are applied by Utility to projects that are (a) financed
primarily by Ultility, (b) comparable to the Rearrangements of Utility Facilities hereunder,

and (c) constructed for Utility by its own forces or by its contractors.

2.7 Changes in Approved Designs

METRO or Utility may make changes to a previously approved Design prior to or
during the progress of Construction only with written concurrence of the other Party. Except
where changes are required to accommodate an unanticipated site condition or a change in a
site condition, METRO shall have no obligation to consent to or approve any requested

changes that will (a) necessitate resubmittal of Design to Utility, (b) delay Construction of the
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Subject Transit Project or any portion thereof, or (c) increase the cost of Construction of either
the Rearrangement or the Subject Transit Project. The increased Cost, if any, attributable to
changes in approved plans or specifications requested by Utility and approved by METRO
shall be borne 